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CONFESSIONS

Right to silence

The Fifth Amendment right to silence.

“No person shall be... compelled in any criminal case to be a witness against himself” or
herself. U.S. Const. amend. V (the “self-incrimination clause.”)

The Fifth Amendment right against self-incrimination protects communications which
are: 1) testimonial; 2) incriminating; and 3) compelled. Hiibel v. Sixth Judicial Dist.
Court of Nevada, Humboldt Cnty., 542 U.S. 177, 189 (2004).

1.

Testimonial.

“Testimonial” means a communication that explicitly or implicitly relates a
factual assertion or discloses some information. Doe v. United States, 487 U.S.
201, 210 (1988).

Statements of a suspect will almost always be “testimonial.” However, “the Fifth
Amendment privilege against self-incrimination also applies to acts that imply
assertions of fact.” Id. at 208.

Example of acts found to be testimonial:

Handing over or revealing the location of incriminating evidence in response to
questioning. State v. Wethered, 110 Wn.2d 466, 755 P.2d 797 (1988).

The protection is not implicated when the suspect him- or herself is the source of
real or physical evidence. Heinemann v. Whitman Cnty. Dist. Court, 105 Wn.2d
796, 801, 718 P.2d 789 (1986). The Fifth Amendment “...offers no protection
against compulsion to submit to fingerprinting, photographing, or measurements,
to write or speak for identification, to appear in court, to stand, to assume a
stance, to walk, or to make a particular gesture.” Schmerber v. California, 384
U.S. 757, 764 (1966). The suspect’s mannerisms, such as slurred speech, are not
“testimonial.” Pennsylvania v. Muniz, 496 U.S. 582, 591 (1990).

An involuntary act is not testimonial; there must be some “cognitive exertion.”
United States v. Payne, 99 F.4th 495, 512 (9th Cir. 2024), cert. denied, 145 S. Ct.
605 (2024).

Examples of NON-testimonial acts:

e Trying on an article of clothing. Holt v. United States, 218 U.S. 245,
252-53 (1910).

e Providing a handwriting exemplar or a recording of one’s voice for
comparison purposes. Gilbert v. California, 388 U.S. 263 (1967).




e Appearing in a lineup. State v. West, 70 Wn.2d 751, 424 P.2d 1014
(1967);

e Field sobriety tests. Mercer Island v. Walker, 76 Wn.2d 607, 458 P.2d
274 (1969);

e Refusing to perform field sobriety tests. City of Seattle v. Stalsbroten,
138 Wn.2d 227, 978 P.2d 1059 (1999);

e Refusing to open the door of a residence. State v. Steen, 164 Wn. App.
789, 265 P.3d 901 (2011), as amended (Dec. 20, 2011).

e Consenting to a search. United States v. Hidalgo, 7 F.3d 1566 (11th
Cir. 1993); United States v. Rodriguez-Garcia, 983 F.2d 1563 (10th Cir.
1993); State v. Turner, 136 Wis.2d 333, 350-51, 401 N.W.2d 827
(1987); State v. Baumeister, 80 Or.App. 626, 628-29, 723 P.2d 1049,
review denied, 302 Or. 299, 728 P.2d 531 (1986).

e Having one’s finger used to unlock a biometric lock. United States v.
Payne, 99 F.4th 495, 512 (9th Cir. 2024), cert. denied, 145 S. Ct. 605
(2024) (however, if the suspect were asked which finger unlocks the
device, the answer would be “testimonial.”)

Incriminating.

An incriminating communication is “any disclosure[ | that the witness reasonably
believes could be used in a criminal prosecution or could lead to other evidence
that might be so used.” Kastigar v. United States, 406 U.S. 441, 445 (1972).

“Incriminating” includes non-inculpatory statements that may lead to evidence of
other crimes. Doe v. United States, 487 U.S. 201, 208 n. 6 (1988).

Example of what is not incriminating:

e QGenerally, a person’s name, date of birth, and the fact of their presence
are not incriminating. State v. Steen, 164 Wn. App. 789, 803, 265 P.3d
901 (2011), as amended (Dec. 20, 2011).

Compelled

“Compelled” does not mean “involuntary in traditional terms.” Miranda v.
Arizona, 384 U.S. 436, 457 (1966). It includes “informal compulsion exerted by
law-enforcement officers during in-custody questioning.” Id. at 461.

Failure to administer Miranda warnings to a suspect in custody creates a
presumption of compulsion. Oregon v. Elstad, 470 U.S. 298, 307 (1985). That is
because a statement cannot be voluntary (or, “not compelled”) if it is made
without being advised that one does not have to make the statement. Miranda at
465.



B. Washington constitution.

“No person shall be compelled in any criminal case to give evidence against himself...”
Wash. Const. art. I, § 9.

The Washington State constitution is coextensive with the federal constitution. State v.
Russell, 125 Wn.2d 24, 59-62, 882 P.2d 747 (1994); State v. Earls, 116 Wn.2d 364, 374-
75, 805 P.2d 211 (1991) (“[R]esort to the Gunwall analysis is unnecessary because this
court has already held that the protection of article 1, section 9 is coextensive with, not
broader than, the protection of the Fifth Amendment.”); State v. Moore, 79 Wn.2d 51, 57,
483 P.2d 630 (1971) ("The Washington constitutional provision against self-incrimination
envisions the same guarantee as that provided in the federal constitution. There is no
compelling justification for its expansion."); State v. Horton, 195 Wn. App. 202, 380 P.3d
608 (2016), review denied, 187 Wn.2d 1003 (2017) (article I, section 9 of the Washington
Constitution does not afford greater protections than the United States Constitution
regarding waiver of counsel during custodial interrogations).

C. History of the Miranda Rule.

1. Escobedo v. Illinios (1964).

In Escobedo v. Illinois, 378 U.S. 478 (1964) Chicago police arrested Escobedo
and questioned him at the police station without notice of his rights. Escobedo
asked to consult with his lawyer, but police refused, even though Escobedo’s
lawyer was in the station trying to see him. The U.S. Supreme Court reversed the
conviction, holding that a suspect has a right to the assistance of counsel before
formal charges have been brought. In addition to holding that his right to counsel
had been violated, the court was concerned about psychological coercion.

2. Miranda v. Arizona (1966).

In Miranda v. Arizona, 384 U.S. 436 (1966) police officers agreed to drop some
charges if the defendant confessed to kidnapping. He agreed and confessed. He
was convicted of kidnapping and rape. The U.S. Supreme Court reversed his
conviction. !

Editor’s note:

Before the Miranda decision, Wash. Const. art. I, § 9 was held to be less
protective than the Fifth Amendment. The Washington Supreme Court stated
in numerous cases that it was unnecessary to advise a suspect that she was not
obligated to answer questions. See, e.g., State v. Brownlow, 89 Wn. 582, 154 P.
1099 (1916); State v. Boyer, 61 Wn.2d 484, 486-87, 378 P.2d 936 (1963). In
fact, less than a year before the United States Supreme Court decided Miranda,
the Court indicated in State v. Craig, 67 Wn.2d 77, 83, 406 P.2d 599 (1965),
that:

! After the conviction was reversed, Miranda was re-tried without the confession and was again convicted.

3



[E]veryone suspected of crime or charged therewith has
the right to voluntarily speak or act, or refrain from
doing so, without having sections of the state and
federal constitutions recited to him before he can
exercise that right.... Where such voluntary act tends to
link him with [a] crime... should we disregard his
freedom to speak and to write in order to save him, the
wrongdoer, from paying for his crime and forget his
victims entirely? If so, we are guilty of coddling the
criminal and are, in effect abrogating the laws enacted
for the protection of society in its person and property.

D. Rule:

“[TThe prosecution may not use statements, whether exculpatory or inculpatory,
stemming from custodial interrogation... unless it demonstrates the use of procedural
safeguards effective to secure the privilege against self-incrimination.” Miranda at 444.

The procedural safeguard the Court approved of is a warning”:
e that s/he has the right to remain silent;

e that any statement s/he does make can and will be used as evidence against
her/him in a court of law;

e that s/he has the right to consult with counsel before answering any questions;
¢ that s/he has the right to have her/his counsel present during the interrogation;

e that if s’/he cannot afford an attorney, one will be appointed, without cost, prior
to questioning, if so desired.

State v. Creach, 77 Wn.2d 194, 199, 461 P.2d 329 (1969).

Editor s note: After the Miranda decision, the U.S. congress enacted a law designed to
supersede Miranda’s rule. In Dickerson v. United States, 530 U.S. 428 (2000) the
United States Supreme Court declared that the rule is constitutional and cannot be
superseded by legislation.

E. Miranda warnings:

1. Language of Warnings.

The actual warnings given need not track the language of Miranda word for word,
nor must they parrot the language in State v. Creach. See Florida v. Powell, 559
U.S. 50 (2010) (“The four warnings Miranda requires are invariable, but this
Court has not dictated the words in which the essential information must be

2 The Court left open the possibility that methods other than the Miranda warning could also be employed:
“...unless other fully effective means are devised to inform accused persons of their right of silence and to assure
a continuous opportunity to exercise it...” Miranda at 444.

4




conveyed.”); State v. Mayer, 184 Wn.2d 548, 563, 362 P.3d 745 (2015). In
determining whether police officers adequately conveyed the four warnings, the
Supreme Court applies a commonsense approach, instead of a legalistic one.
“The inquiry is simply whether the warnings reasonably 'conve[y] to [a suspect]
his rights as required by Miranda.”” Id.

Representative of the State.

The warnings are only necessary when the person asking the questions is a
representative of the State or a person acting as an agent of the State. A
"representative of the State" includes individuals other than law enforcement
officers. See State v. Heritage, 152 Wn.2d 210, 95 P.3d 345 (2004) (park bicycle
security officers, city employees who were not commissioned police officers,
must give Miranda warnings if conducting custodial interrogation).

State action required.

A defendant's Miranda rights can be violated only by the State or a person acting
as an agent of the State. State v. Cadena, 74 Wn.2d 185, 190-93, 443 P.2d 826
(1968), overruled on other grounds in State v. Gosby, 85 Wn.2d 758, 767, 539
P.2d 680 (1975); State v. Peerson, 62 Wn. App. 755, 816 P.2d 43 (1991), review
denied, 118 Wn.2d 1012 (1992); State v. Brooks, 38 Wn. App. 256, 261-62, 684
P.2d 1371, review denied, 103 Wn.2d 1005 (1984).

When not necessary.

Miranda warnings are not required any time a police officer asks questions of a
person.

Examples of when Miranda warnings are not required:

e When a suspect has been stopped on reasonable suspicion for an
investigation (Zerry stop). See e.g. State v. Heritage, 152 Wn.2d 210, 95
P.3d 345 (2004); State v. Marshall, 47 Wn. App. 322, 737 P.2d 265 (1987).

e When a suspect comes to the police station on his or her own initiative and
the person is free to leave.

¢ Questioning an individual who has not yet been arrested at his or her
workplace or home.

e When a suspect is being asked to consent to a search. (But Miranda
warnings will be considered in determining the voluntariness of the
consent.)

e When administering field sobriety tests to a DUI suspect. Heinemann v.
Whitman Cnty. Dist. Crt., 105 Wn.2d 796, 718 P.2d 789 (1986).

e Persons voluntarily accompanying police to the police station as material

witnesses are not under custodial interrogation if their freedom of action is
not curtailed to a degree associated with a formal arrest. See State v. Green,
94 Wn.2d 216, 616 P.2d 628 (1980); State v. Grogan, 147 Wn. App. 511,
195 P.3d 1017 (2008), review granted and case remanded, 168 Wn.2d 1039




(2010), reaff’d on reconsideration, 158 Wn. App. 272, 246 P.3d 196
(2010), review denied, 171 Wn.2d 1006 (2011).

Telephone conversations. State v. Denton, 58 Wn. App. 251, 792 P.2d 537
(1990); Saleh v. Fleming, 512 F.3d 548 (9th Cir. 2008) (call to investigators
that was initiated by a suspect who was in jail for an unrelated offense).

Exchanges with barricaded individuals. State v. Pejsa, 75 Wn. App. 139,
876 P.2d 963 (1994), review denied, 125 Wn.2d 1015 (1995).

When suspect is taken into custody but no interrogation is anticipated.
Note: CrR 3.1/CrRLJ 3.1 warnings must still be given in these
circumstances.

When compelling the production of physical evidence such as fingerprints,
handwriting samples, blood samples, urine, or line-ups.

Routine inquiries by a guard concerning the security status of prisoners.
Kemp v. Ryan, 638 F.3d 1245 (9th Cir.), cert. denied, 132 S. Ct. 553 (2011).

Interrogation.

“Interrogation” involves express questioning, as well as all words or actions on
the part of the police, other than those attendant to arrest and custody, that are
likely to elicit an incriminating response. State v. Johnson, 48 Wn. App. 681, 739
P.2d 1209 (1987).

a.

Interrogative Acts.

When not dealing with express questioning, the focus is primarily upon
the perception of the suspect, rather than the intent of the police. Rhode
Island v. Innis, 446 U.S. 291, 301 (1980).

The standard is an objective one, focusing on what the officer knows or
ought to know will be the result of his words and acts. State v. Sargent,
111 Wn.2d 641, 650, 762 P.2d 1127 (1988). In determining whether the
officer should know what impact his words or acts will have, the focus is
on the perceptions of the suspect, rather than on the intent of the police.
State v. Wilson, 144 Wn. App. 166, 181 P.3d 887 (2008).

Declaratory statements intended to affect the personality and
psychological makeup of the suspect may constitute interrogation. See,
e.g., Brewer v. Williams, 430 U.S. 387 (1977) (“Christian burial speech”);
State v. Wilson, 144 Wn. App. 166, 181 P.3d 887 (2008) (“death
notification” to woman who was in custody for stabbing her husband).

Examples of interrogative questions and acts:

e Questions such as "did you do it?" and "come to the truth", are
interrogative in nature. State v. Sargent, 111 Wn.2d 641, 650,
762 P.2d 1127 (1988).




Police officer's general statement in presence of arrestee that
"God forbid a handicap child might find the murder weapon"
was not the functional equivalent of interrogation. Rhode
Island v. Innis, 446 U.S. 291 (1980).

Officers' statements to suspect that they “need[ed] to adhere to
the search warrant and continue the sexual assault kit collection
procedures” was not the functional equivalent of interrogation.
State v. Chapple, 103 Wn. App. 299, 12 P.3d 153 (2000)
(unpublished portion of opinion).

Officer’s informing a woman who was in custody for stabbing
her husband that her husband had died was the functional
equivalent of interrogation. The suspect’s subsequent statement
that “‘I didn't mean to kill him. I didn't mean to stab him”, was
inadmissible even though the officer’s death notification was
not intended to provoke a response. State v. Wilson, 144 Wn.
App. 166, 181 P.3d 887 (2008).

An officer’s comment to a murder suspect that “sometimes we
do things we normally wouldn't do and feel bad about it later...”
was reasonably likely to elicit an incriminating response. In re
Personal Restraint of Cross, 180 Wn.2d 664, 684-85, 327 P.3d
660 (2014).

Booking questions.

Routine questions asked during the booking process are not usually
considered “interrogation.” Rhode Island v. Innis, 446 U.S. 291, 301
(1980); State v. Bradley, 105 Wn.2d. 898, 903-04, 719 P.2d 546 (1986);
State v. Mclntyre, 39 Wn. App. 1, 6, 691 P.2d 587 (1984). However,
questions that are likely to elicit an incriminating response, even if
“routine” and part of the normal booking process, may be interrogation.

Examples of booking questions held inadmissible:

Questions relevant to the crime for which the suspect was
arrested and are likely to invite an incriminating response can
constitute “interrogation,” for example, medical screening
questions about drug use when the suspect was arrested for drug
possession. State v. Denney, 152 Wn. App. 665, 218 P.3d 633
(2009) overruled on other grounds by In re Cross, 180 Wn.2d
664, 327 P.2d 660 (2014).

Questions regarding gang affiliation for the purposes of housing
rival gang members away from one another may be involuntary,
since refusing to answer would put the suspect at risk of physical
assault. State v. Deleon, 185 Wn.2d 478, 559 P.3d 548 (2016).




e A property inventory form, signed after an invocation of the right
to remain silent, as evidence of knowing possession of the
contraband listed on the inventory is inadmissible. State v. A.M.,
194 Wn.2d 33, 448 P.3d 35 (2019).

e Questions regarding the suspect’s address when the booking
officer knew that the address is probative of guilt. State v.
Butler, 34 Wn.App.2d 614, 623, 570 P.3d 383 (2025).

Routine inquires by jail staff.

Routine inquiries by a guard concerning the security status of prisoners are
not interrogation. Kemp v. Ryan, 638 F.3d 1245 (9th Cir.), cert. denied,
132 S. Ct. 414 (2011).

Hostage negotiations.

Officer's negotiations with barricaded individual not the functional
equivalent of interrogation. State v. Pejsa, 75 Wn. App. 139, 876 P.2d 963
(1994), review denied, 125 Wn.2d 1015 (1995).

Request for Physical Object.

An officer’s request that a suspect hand over or reveal the location of
incriminating evidence can elicit a nonverbal act that may be testimonial
in nature. If the request is made after the suspect is in custody, the
suspect’s acts will be suppressed if performed in the absence of Miranda
warnings. The produced evidence, however, will still be admissible if the
suspect’s actions were not the product of coercion. State v. Wethered, 110
Wn.2d 466, 755 P.2d 797 (1985).

Request for Information Regarding Defendant’s Vehicle.

Post-arrest questions asked about the defendant’s passengers, which were
intended to determine whether one of the passengers could safely remove
the defendant’s car from the scene, were akin to routine booking questions
and did not violate the defendant’s Fifth Amendment rights. State v.
Cherry, 191 Wn. App. 456, 468-69, 362 P.3d 313 (2015), review denied,
185 Wn.2d 1031 (2016).

Request for Consent to Search.

The fact that a consent to search might lead to incriminating evidence does
not make it testimonial or communicative in the Fifth Amendment sense.
Miranda warnings are not required before asking for consent to search.

An officer may still request consent to conduct a search when a defendant
invokes the right to remain silent. Cherry at 469-71. See also State v.
Bustamante-Davila, 138 Wn.2d 964, 981, 983 P.2d 590 (1999) (presence
of Miranda waiver not dispositive as to whether consent valid).



h. Casual Conversation.

Casual conversation is generally not the type of behavior that a police
officer should know is reasonably likely to elicit an incriminating
response. United States v. Tail, 459 F.3d 854, 858 (8th Cir. 2006) (“Polite
conversation is not he functional equivalent of interrogation.”); United
States v. Satterfield, 743 F.2d 827, 849 (11th Cir. 1984) (“Incriminating
statements made in the course of casual conversation are not products of a
custodial interrogation.”).

Custodial Interrogation.

Miranda Rights are only triggered when a suspect is “in custody” and is subjected
to “interrogation.” See e.g., State v. Warness, 77 Wn. App. 636, 639-40, 893 P.2d
665 (1995) (“Both factors must be present for Miranda protection to attach.
Miranda protection is premised on custodial interrogation. A suspect who is in
custody but not being interrogated does not have Miranda rights.”) (internal
citations omitted).)

Any interview of one suspected of a crime by a police officer will have
coercive aspects to it, simply by virtue of the fact that the police officer is
part of a law enforcement system which may ultimately cause the suspect
to be charged with a crime. But police officers are not required to administer
Miranda warnings to everyone whom they question. Nor is the requirement
of warnings to be imposed simply because the questioning takes place in
the station house, or because the questioned person is one whom the police
suspect. Miranda warnings are required only where there has been such a
restriction on a person's freedom as to render him “in custody.” It was that
sort of coercive environment to which Miranda by its terms was made
applicable, and to which it is limited.

Oregon v. Mathiason, 429 U.S. 492, 495 (1977).

Officers may speak to a suspect without implicating Miranda as long as that
person remains free to leave if he refuses to cooperate.

a. Custody.
For Miranda purposes, “custody” means:

e The suspect has been placed under arrest; or

e The suspect’s freedom of action or movement has been curtailed to
a degree associated with formal arrest.

Berkemer v. McCarty, 468 U. S. 420 (1984). See also State v. Post, 118
Wn.2d 596, 826 P.2d 172, amended, 118 Wn.2d 596, 837 P.2d 599 (1992)
(““Custody’ for Miranda purposes is narrowly circumscribed and requires
‘formal arrest or restraint on freedom of movement of the degree
associated with a formal arrest.””” (internal quotation marks omitted,
quoting Minnesota v. Murphy, 465 U.S. 420, 430 (1984).) A suspect is “in
custody” when arrested, taken into full custody, or otherwise deprived of
his or her freedom of action in a “significant way.” State v. McWatters, 63
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Wn. App. 911, 822 P.2d 787, review denied, 119 Wn.2d 1012 (1992). “In
custody” often means the suspect has been cuffed and is in a secure
environment, even if not actually arrested.

Examples:

e A barricaded individual is not in custody for Miranda purposes.
State v. Pejsa, 75 Wn. App. 139, 876 P.2d 963 (1994), review
denied, 125 Wn.2d 1015 (1995).

e A suspect who, due to injuries, is confined to a hospital bed at the
time of the interview is not “in custody”. State v. Butler, 165 Wn.
App. 820, 269 P.3d 315 (2012).

Handcuffs.

Handcuffing is not always sufficient to render someone “in custody” for
the purposes of Miranda. See, e.g., State v. Cunningham, 116 Wn. App.
219, 228-29, 65 P.3d 325 (2003) (the defendant was not in custody and
Miranda warnings were not required when an officer detained him in
handcuffs for 45 minutes); United States v. In, 124 F.4th 790 (9th Cir.
2024) (handcuffing a reasonable safety precaution when an officer spots a
gun during a 7erry stop.)

Temporary Detention “Ripens” Into Custody.

Miranda warnings are required when a temporary detention ripens into a
custodial interrogation. State v. Templeton, 148 Wn.2d 193, 208, 59 P.3d
632 (2002); State v. King, 89 Wn. App. 612, 624-25, 949 P.2d 856 (1998)
(“Because a Terry stop is not a custodial interrogation, an officer making a
Terry stop need not give the Miranda warnings before asking the detainee
to identify himself.”); State v. D.R., 84 Wn. App. 832, 836, 930 P.2d 350,
review denied, 132 Wn.2d 1015 (1997) (Miranda safeguards apply as soon
as a suspect’s freedom of action is curtailed to a degree associated with
formal arrest).

A temporary detention does not ripen into a custodial interrogation simply
because officers have probable cause to arrest the suspect. See State v.
Short, 113 Wn.2d 35, 40-41, 775 P.2d 458 (1989); State v. Ustimenko, 137
Wn. App. 109, 151 P.3d 256 (2007). Because there is no constitutional
right to be arrested, a suspect cannot complain that officers postponed
arresting him in order to obtain more incriminating statements or other
evidence against him. Hoffa v. United States, 385 U.S. 293, 310 (1966);
United States v. Wynne, 993 F.2d 760, 765 (10th Cir. 1993); Koran v.
United States, 469 F.2d 1071, 1071-72 (5th Cir. 1972).

Probable Cause Irrelevant.

There is no requirement that a suspect be given Miranda warnings when
probable cause has been reached if there is no formal arrest. See, e.g.,
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State v. McWatters, 63 Wn. App. 911, 822 P.2d 787, review denied, 119
Wn.2d 1012 (1992).

Whether the officer has probable cause to arrest a suspect is irrelevant to
whether the officer was required to administer Miranda warnings if the
suspect's freedom of movement has not been curtailed to the extent
associated with formal arrest. See, e.g., State v. Posenjak, 127 Wn. App.
41,53, 111 P.3d 1206 (2005).

An officer may question a suspect without Miranda even after the officer
has probable cause, as long as the suspect's freedom of movement has not
been curtailed to the extent associated with formal arrest. See, e.g., State
v. Short, 113 Wn.2d 35, 40 - 41, 775 P.2d 975 (1989) (explaining that the
rule in Washington is coextensive with the rule announced in Berkemer v.
McCarty, 468 U. S. 420 (1984), and earlier Washington decisions that
utilized a probable cause test are no longer binding); State v. Ustimenko,
137 Wn. App. 109, 116, 151 P.3d 256 (2007) (it is irrelevant whether the
suspect is the focus of the police investigation and it is irrelevant that the
officer thought s/he had probable cause to arrest the suspect when s/he
began questioning the suspect).

Arrest Need Not Be Accelerated.

There is no requirement that an officer make an arrest as soon as probable
cause is present so that constitutional protections are triggered at the
earliest possible moment. Statements made pre-arrest in answer to
questions are not subject to suppression solely because the judge thinks it
wasn’t “sporting” to not provide Miranda warnings prior to the defendant
incriminating himself. See Hoffa v. United States, 385 U.S. 293, 310
(1966); United States v. Wynne, 993 F.2d 760 (10th Cir. 1993).

Focus of Investigation.

A person is not placed in the functional equivalent of custody for Miranda
purposes simply because that person is the focus of a criminal
investigation and is being questioned by authorities. Beckwith v. United
States, 425 U.S. 341, 346-48 (1976).

A police officer's “unarticulated plan has no bearing on the question
whether a suspect was 'in custody' at a particular time.” State v. Solomon,
114 Wn. App. 781, 790, 60 P.3d 1215 (2002), review denied, 149 Wn.2d
1025 (2003), citing Berkemer v. McCarthy, 468 U.S. 420, 442 (1984).

Whether a person has been restrained by a police officer must be
determined based upon the interaction between the person and the officer.
State v. O'Neill, 148 Wn.2d 564, 574, 62 P.3d 489 (2003) (subjective intent
of police is irrelevant to the question whether a seizure occurred unless it
is conveyed to the defendant). The nature of the officer's subjective
suspicion is generally irrelevant to the question of whether a seizure has
occurred. Id. at 575.
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Custody distinguished from Zerry Stops.
“In custody” and “seizure” or “seized” (not free to leave) are not the same.

“Seizure” means “not free to leave.” A Terry detention is a (temporary)
seizure, but not an arrest (custody).

A person who is only subjected to a 7erry routine investigative stop need
not be given Miranda warnings prior to questioning. State v. Huynh, 49
Wn. App. 192, 201, 742 P.2d 160 (1987), review denied, 109 Wn.2d 1024
(1988).

Even the fact that a suspect is not "free to leave" during the course of a
Terry or investigative stop does not make the encounter comparable to a
formal arrest for Miranda purposes. State v. Heritage, 152 Wn.2d 210,
217-18, 95 P.3d 345 (2004) (“Washington courts agree that a routine Zerry
stop is not custodial for the purposes of Miranda.”); State v. Hilliard, 89
Wn.2d 430, 432, 435-36, 573 P.2d 22 (1977) (holding that suspect was not
subject to custodial interrogation despite the fact that he would not have
been allowed to leave until he answered questions). This is because an
investigative encounter, unlike a formal arrest, is not inherently coercive
since the detention is presumptively temporary and brief, relatively less
“police dominated,” and does not lend itself to deceptive interrogation
tactics. State v. Cunningham, 116 Wn. App. 219, 228, 65 P.3d 325 (2003);
State v. Walton, 67 Wn. App. 127, 130, 834 P.2d 624 (1992).

“Reasonable Person” Standard.

Whether a suspect is “in custody” is an objective inquiry. Two discrete
inquiries are essential to the determination: first, what were the
circumstances surrounding the interrogation; and second, given those
circumstances, would a reasonable person have felt he or she was at
liberty to terminate the interrogation and leave. For the most part, the
“reasonable person” standard ignores the subjective views harbored by the
person being questioned. See generally Stansbury v. California, 511 U.S.
318, 323 (1994). The test, in other words, involves no consideration of the
“actual mindset” of the particular suspect subjected to police questioning.
Yarborough v. Alvarado, 541 U.S. 652, 667 (2004). The benefit of the
objective custody analysis is that it is “designed to give clear guidance to
the police. Id. at 668.

Officers are under no duty “to consider... contingent psychological factors
when deciding when suspects should be advised of their Miranda rights”.
Id. This means that an individual’s lack of prior exposure to the criminal
justice system plays no part in deciding whether an individual is “in
custody” for purposes of Miranda. Id.

Factors to Be Considered.

In determining whether the suspect is “in custody” for the purposes of
Miranda when they have not been formally arrested, courts examine the
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totality of the circumstances. J.D.B. v. North Carolina, 564 U.S. 261, 270-
71 (2011).

Some factors courts have used in considered in deciding whether someone
is “in custody” include:

e The location of the interrogation. Is it police-controlled? In the
public eye? Are there friends or family of the suspect, or neutral
persons present?

e The duration and mode of the interrogation, including whether the
investigation focusses on the suspect and if the suspect was
confronted with evidence of guilt;

e The statements of the suspect;

e Whether the interrogation is conducted during normal business
hours or is conducted at an odd hour of the night;

e The presence or absence of police actions typically appurtenant to
arrest such as booking procedures, separation from belongings,
restraint or searches of the person or premises;

e The age and ethnicity of the suspect;
e  Whether the suspect is told that she or he is free to go;

e Whether the suspect is allowed to move freely during the
encounter; and

e  Whether the suspect is actually released at the end of the
interrogation.

Howes v. Fields, 565 U.S. 499, 509 (2012), State v. Magaria-Arévalo, --
Wn.2d ---, 582 P.3d 330 (Wash. 2026) and State v. Wasuge, -- Wn.2d ---,
582 P.3d 320 (Wash. 2026).

Whether a person is found to be “in custody” does not turn solely on any
one factor, but all relevant factors considered together. Id. (citing United
States v. Hashime, 734 F.3d 278, 284 (4th Cir. 2013).)

Example:

In State v. Magana Arévalo, -- Wn.2d ---, 582 P.3d 330 (Wash. 2026) a
SWAT team awoke the defendant, an Hispanic man, zip-tied his hands
together, separated him from his girlfriend and child and moved him to
a staging area while other officers searched his apartment pursuant to a
warrant. At the staging area, a detective cut the zip-ties and told the
defendant he was free to leave, then interrogated him without reading
the Miranda warning. The defendant gave inculpatory statements. The
Washington Supreme Court held that, given the circumstances, the
defendant was “in custody” for purposes of Miranda despite being told
he was free to leave, and suppressed the statements.
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Location of interviews.

The location of the interview is an important factor in determining whether the
suspect is “in custody” for Miranda purposes. The more “police-controlled” the
location the more the factor weighs towards a custodial environment. Magaria
Arévalo at 339 (citing United States v. Colonna, 511 F.3d 431, 436 (4th Cir.
2007); People v. Holt, 233 P.3d 1194, 1199 (Colo. 2010); People v. Howard, 92
P.3d 445, 452 (Colo. 2004) and State v. Preston, 411 A.2d 402, 405 (Me. 1980).)

a.

Police stations.

The Washington Supreme Court recognized that an interview is not
automatically “custodial” because it was conducted at a police station.
(“We know of no rule of law which forbids lawfully constituted officers of
the law from requesting persons to accompany them, or of providing
transportation, to the police station or some other relevant place in
furtherance of an investigation of a crime....” State v. Bower, 73 Wn.2d
634, 643, 440 P.2d 167 (1968).) However, interviews conducted at police
stations will be subjected to heightened scrutiny. See, e.g., United States v.
Jacobs, 431 F.3d 99, 105 (3rd Cir. 2005).

Factors that will be considered in determining whether an interview
conducted at a police station is “custodial”:

Whether the questioner informed the person being interviewed that
they are not under arrest, see, e.g., California v. Beheler, 463 U.S.
1121 (1983); Oregon v. Mathiason, 429 U.S. 492 (1977); Dyer v.
Hornbeck, 706 F.3d 1134 (9th Cir.), cert. denied, 134 S. Ct. 82
(2013); State v. Grogan, 147 Wn. App. 511, 195 P.3d 1017 (2008),
review granted and case remanded, 168 Wn.2d 1039 (2010),
reaff’d on reconsideration, 158 Wn. App. 272, 246 P.3d 196
(2010), review denied, 171 Wn.2d 1006 (2011).

Whether the person being interviewed was allowed to have friends,
relatives or neutral persons at the interview, see, e.g. State v.
Daniels, 160 Wn.2d 256, 156 P.3d 905 (2007) (defendant was “in
custody” where she was questioned for over 90 minutes by two
police detectives at the precinct in an 8 foot by 10 foot room and
the detectives refused to allow the defendant’s father to accompany
her in the interrogation room).

Whether the person being interviewed voluntarily went to the
police station understanding that questioning would ensue, see, e.g.
United States v. Jacobs, 431 F.3d 99, 106 (3rd Cir. 2005); United
States v. Kim, 292 F.3d 969, 974 (9th Cir. 2002); State v. Bower, 73
Wn.2d 634, 643, 440 P.2d 167 (1968).

Whether the person being interviewed was able to leave the station
at the end of the interview or whether they were arrested, see, e.g.,
Slwooko v. State, 139 P.3d 593, 600 (Alaska Ct. App. 2006) (“the
fact that the police arrest a suspect following an interview may
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shed light on otherwise ambiguous facets of the police officers’
interaction with the suspect. But the fact that the police decide to
arrest a person after the person has confessed to a serious crime is,
of itself, unremarkable.”); Commonwealth v. Barnes, 20 Mass.
App. Ct. 748, 482 N.E.2d 865 (1985); Roman v. State, 475 So.2d
1228, 1231-32 (Florida 1985) (the mere fact that an arrest follows
a confession does not convert what theretofore had been a
noncustodial situation into a custodial one); Grogan, supra at 518
(defendant allowed to leave at the end of the interview).

Whether the person being interviewed was transported to the
station by a police officer or whether they drove themself to the
station, see, e.g., State v. Pinder, 250 Conn. 385, 736 A.2d 857,
874 (1999) (noting that defendant had been given the option of
riding in his own car or with the state police).

Whether the door to the interview room was locked and/or whether
there were locked doors between the person being interviewed and
the police station’s entry. See, e.g. Grogan, supra at 518 (noting
defendant did not need a door key or police escort to leave the
interview room); Siwooko v. State, 139 P.3d 593, 598-99 (Alaska
Ct. App. 2000).

How long the interview lasted. Compare State v. Daniels, 160
Wn.2d 256, 156 P.3d 905 (2007) (defendant was “in custody”
where she was questioned for over 90 minutes by two police
detectives at the precinct in an 8 foot by 10 foot room and the
detectives refused to allow the defendant’s father to accompany her
in the interrogation room) with Slwooko v. State, 139 P.3d 593,
597 (Alaska Ct. App. 2006) (suspect was not in custody where the
station house interview lasted less than 30 minutes); Roman v.
State, 475 So.2d 1228, 1231 (Fla. 1985) (where questioning lasts
less than 30 minutes, the length of the contact favors a finding that
a reasonable person would assume that they were not in custody).
But see State v. Pinder, 250 Conn. 385, 736 A.2d 857 (1999) (in
light of the repeated reminders that the defendant was free to leave,
the fact that the defendant had been at the polygraph unit for
approximately 2 '2 hours does not necessitate the conclusion that a
reasonable person would believe that he could not leave).

Whether the questioning is non-confrontational and polite or
accusatorial in nature. Slwooko v. State, 139 P.3d 593, 597, 599
(Alaska Ct. App. 2006).

Whether the suspect was allowed to take unaccompanied breaks.
Dyer v. Hornbeck, 706 F.3d 1134 (9th Cir.), cert. denied, 134 S. Ct.
82 (2013) (two breaks taken during the interview; “During the first
break Dyer got up, left the room, walked to the restroom
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(approximately 30 yards away), used the restroom, and returned to
the interview room.”).

e Whether the statement was audio and video recorded in
compliance with Chapter 10.122 RCW, the Uniform Electronic
Recordation of Custodial Interrogations Act. RCW 10.122.130(1).
(See Section I1I1.)

Police vehicles.

A suspect who voluntarily sits in the passenger seat of a police car is not
necessarily “in custody” for the purposes of Miranda. See United States v.
Nahkai, 139 F.4th 859 (10th Cir. 2025). Even detentions in a patrol car do
not automatically require administration of Miranda. See e.g., United
States v. Bradshaw, 102 F.3d 204, 211 (6th Cir.1996); United States v.
Parr, 843 F.2d 1228, 1231 (9th Cir.1988); United States v. Rodriguez, 831
F.2d 162, 166 (7th Cir. 1987) ; United States v. Kapperman, 764 F.2d 786,
790 n. 4 (11th Cir.1985); United States v. Manbeck, 744 F.2d 360, 37778
(4th Cir.1984). However, if a suspect is free to leave during an
interrogation, it is still best to advise them so.

If the suspect is not free to leave and is an adult suspected of a felony, any
interrogation in a police vehicle must be audio recorded to comply with
the Uniform Electronic Recordation of Custodial Interrogations Act (see
Section I11.)

Suspect’s home.

Interviews conducted in a suspect’s home may, if imbued with a “police-

dominated atmosphere”, be considered custodial for purposes of Miranda
warnings. Factors that courts will consider in deciding whether a police-

dominated atmosphere exists include:

e the number of law enforcement personnel;
e the number of law enforcement agencies represented;
e whether the law enforcement representatives are armed,;

e whether the suspect was at any point restrained, either by physical
force or by threats;

e whether the suspect was isolated from others; and

e whether the suspect was informed that he was free to leave or
terminate the interview, and the context in which any such
statements were made.

United States v. Craighead, 539 F.3d 1073 (9th Cir. 2008) (in-home
interview was “custodial” for Miranda purposes where 8 armed officers,
from 3 different agencies entered the suspect’s home, it was unclear
whether the officer who informed the suspect that his statements were
voluntary and that he was free to leave spoke for all three agencies, the
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suspect was escorted to a back storage room and one officer leaned with
his back against the door in such a way as to block the suspect’s exit);
State v. Rosas-Miranda, 176 Wn. App. 773, 309 P.3d 728 (2013) (in-home
review was not “custodial” for Miranda purposes where the defendant
invited the officers into the house after receiving Ferrier warnings, the
defendant and other family members sat in the front living room at their
choice, and the defendant’s movements were not restricted).

Jails and prisons.

Incarcerated defendants are only “in custody” for purposes of Miranda
when they are subjected to more than just the normal restrictions on
freedom incident to incarceration. See State v. Warner, 125 Wn.2d 876,
885, 889 P.2d 479 (1995) (juvenile offender was not “in custody” when he
made statements within the context of a sex offender treatment program at
JRA’s Maple Lane center); State v. Post, 118 Wn.2d 596, 826 P.2d 172
(1992) (defendant who was on work release not “in custody” when he
made statements to a prison psychologist). Howes v. Fields, 565 U.S. 499
(2012) (an inmate, who is questioned in prison about events in the outside
world, is not necessarily “in custody” for Miranda purposes); Maryland v.
Shatzer, 559 U.S. 98 (2010) (incarceration does not constitute custody for
Miranda purposes; a prisoner, who is removed from the general
population and taken to a separate location for questioning, is in custody
for Miranda purposes).

Any interrogation that takes place in a holding cell, jail or prison must be
both audio and video recorded pursuant to the Uniform Electronic
Recordation of Custodial Interrogations Act. (See Section III).

International borders.

Reasonable travelers understand that they will be briefly detained and
questioned at the border (or passport check at an airport) and have
voluntarily consented to it. See United States v. FNU LNU, 653 F.3d 144,
153-54 (2d Cir. 2011). Therefore, a stop at the border is not per se
“custodial” for Miranda purposes. Id. However, a lengthier detention can
ripen into “custody” requiring an advisement of rights. In State v.
Escalante, 195 Wn.2d 526, 461 P.3d 1183 (2020) the defendant was
considered “in custody” for Miranda purposes after he was: 1) routed to a
secondary inspection area; 2) separated from his belongings and
documents; and 3) locked in a room for five hours.

8. Procedural issues.

a.

Miranda cards.
Departmental issued cards forms should be utilized.

Departmental issued cards are updated frequently to comply with current
case law and to respond to current challenges. Officers should make sure
they have the most current version of the warnings in their possession.
Officers should not deviate from the language on the card. See Lujan v.
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Garcia, 734 F.3d 917 (9th Cir. 2013), cert. denied, 135 S. Ct. 477 (2014)
(custodial confession was obtained in violation of Miranda because
detective’s self-styled warnings did not reasonably convey to petitioner
that he had right to speak with attorney present at all times ); Doody v.
Ryan, 649 F.3d 986 (9th Cir.), cert. denied, 132 S. Ct. 414 (2011)
(warnings were “defective” where the officer deviated from the language
of the form).

Advisement must be read slowly enough to be understood.

Some warnings cards will also incorporate CrR/CrRLJ 3.1 and juvenile?
warnings:

YOUR CONSTITUTIONAL RIGHTS — MIRANDA WARNING
You have the right to remain silent.
You have the right at this time to an attorney.

Anything you say can and will be used against you in a court of law.

b=

[If you are under the age of 18, anything you say can be used against you in a Juvenile
Court prosecution for a juvenile offense and can also be used against you in an adult
court criminal prosecution if the juvenile court decides that you are to be tried as an
adult.]

5. You have the right to talk to an attorney before answering any questions.
6. You have the right to have an attorney present during the questioning.

7. If you cannot afford an attorney, one will be appointed for you without cost, if you so
desire.

8. You can exercise these rights at any time.
9. Do you understand these rights?

Having been informed of these rights, do you wish to talk with me? If the answer is YES, then
ask:

Have any threats or promises been made to you to convince you to waive your rights?

If the answer is NO, then proceed with questioning.

b. Who Provides Warnings.

The warnings need not be administered by the officer who actually
engages in the questioning or by an officer from the same department as
the officer who engages in the questioning so long as the warnings are
given by a law enforcement agent prior to the start of questioning. See
e.g. State v. Fedorov, 181 Wn. App. 187, 324 P.3d 784, review denied, 181
Wn.2d 1009 (2014) (officer read warnings at roadside, questioning
performed by different officer at police station); United States v.

3 For a full discussion of how to handle juvenile questioning, refer to section IV.
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Andaverde, 64 F.3d 1305, 1313 (9th Cir. 1995) (repeat of warnings not
required even though suspect had been moved to a different room and
faced a new interrogator).

Staleness.

Although there is no bright-line rule about when a suspect must be fully
re-advised of his or her rights, warnings can become “stale” after a pause
in questioning.

There is no need to re-warn suspects from time to time during a
single lengthy interrogation. Berghuis v. Thompkins, 560 U.S. 370
(2010).

When resuming interrogation of a suspect, it is preferable to re-
advise the suspect of his or her Miranda rights. State v. Elkins, 188
Wn. App. 386, 396, 353 P.3d 648, review denied, 184 Wn.2d 1025
(2015) (“fully readvising a suspect of his Miranda rights is clearly
the best practice when resuming questioning of a suspect who has
asserted his right to silence.

Whether prior warnings have become “stale” is judged under a
totality of the circumstances approach. United States v. Rodriquez-
Preciado, 399 F.3d 1118, 1128 (9th Cir. 2005).

In deciding whether warnings have become “stale,” courts will
consider (1) the length of time that elapsed between the warnings
and questioning; (2) whether there was an interruption in police
custody between the warnings and the questioning; (3) whether the
second interrogation concerned a crime unrelated to that for which
the defendant was initially arrested; (4) whether the second
interrogation sought information similar to that sought in the
earlier interrogation; and (5) the identity of the questioners. State
v. Fedorov, 181 Wn. App. 187, 324 P.3d 784, review denied, 181
Wn.2d 1009 (2014) (the passage of 3’2 hours between the initial
advice of rights and subsequent questioning did not render the
warnings “stale,” as the defendant remained in police custody the
entire time and both officers questioned the defendant in an effort
to determine the defendant’s true identity).

Statements made more than 15 hours after advising the suspect of
his or her Miranda warnings have been found to be admissible.
See, e.g., United States v. Rodriquez-Preciado, 398 F.3d 1118, 1128
(9th Cir. 2005) (interval of 16 hours); Puplampu v. United States,
422 F.2d 870 (9th Cir. 1970) (interval of two days); Maguire v.
United States, 396 F.2d 327, 331 (9th Cir. 1968) (interval of three
days); State v. Blanchey, 75 Wn.2d 926, 454 P.2d 841 (1969), cert.
denied, 396 U.S. 1045 (1970) (interval of four days).
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Interpreters.

Warnings must be given to a suspect in the language the suspect
understands.

The use of an uncertified interpreter during a police interrogation may
render any statements made by the defendant inadmissible for any
purpose, including impeachment. See State v. Gonzalez-Hernandez, 122
Wn. App. 53, 92 P.3d 789 (2004).

When warnings are read to a suspect by an interpreter, the State must
demonstrate that the interpreter actually read the warnings correctly. This
requirement can be met by the testimony of the interpreter, the testimony
of a witness who also understands the language the interpreter spoke, or
by a recording of the interaction coupled with the in-court testimony of a
competent interpreter. Cf. State v. Morales, 173 Wn.2d 560, 269 P.3d 263
(2012) (stating rule applicable to the statutorily required implied consent
warnings).

If foreign-language Miranda warnings are given by the use of a recording,
the officer should maintain a copy of the recording or the URL where it
can be found so the sufficiency of the warnings can be proven.

When using an interpreter, a prudent officer will make every possible
effort to record the interview.

Spanish-language warnings that use the word “/ibre” to mean “free” or
“without cost” may be inadequate to reasonably convey a suspect’s
Miranda rights. Such warnings suggest that the right to appointed counsel
is contingent on the approval or a request or on the lawyer’s availability.
See United States v. Botello-Rosales, 728 F.3d 865 (9th Cir. 2013).

Importance of the warnings.

Officers must not “downplay” the importance off the warnings. In Doody
v. Ryan the interrogating officer’s recitation of the warnings consumed
twelve pages of transcript, ““...largely a byproduct of the detective's
continuous usage of qualifying language.” Doody v. Ryan, 649 F.3d 986,
991 (9th Cir. 2011). The warning was held to be inadequate in part due to
the “...use of qualifying language to downplay the warnings'
significance.” Id.

“Explaining” the warning.

Different and conflicting warnings may invalidate an otherwise valid
Miranda advisement. United States v. San Juan-Cuz, 314 F.3d 384 (9th
Cir. 2002).

Example:

In State v. Mayer, 184 Wn.2d 548, 362 P.3d 745 (2015) an officer tried
to clarify with a suspect that the officer could not provide a lawyer, but
a judge could once the suspect had been arrested and charged. The
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Washington Supreme Court held that this was contradictory and
confusing because it could lead a suspect to believe that she or he
could not invoke the right to an attorney during the interrogation. If
appointed counsel is not available until a future point in time, officers
must ensure suspects understand that this does not affect the right to
counsel during interrogation.

Prodding.

Prodding occurs when officers say or do something to encourage the
suspect to change his or her mind about invoking their rights. Prodding
will result in any resulting statements being held inadmissible. See United
States v. Barnes, 432 F.2d 89 (9th Cir. 1970); United States v. Olof, 527
F.2d 752, 753 (9th Cir. 1975); United States v. Rambo, 365 F.3d 906, 911
(10th Cir. 2004) but see United States v. Davis, 527 F.2d 1110 (9th Cir.
1976) (asking “are you sure you don’t want to reconsider?” after showing
evidence did not render waiver invalid).

Right to refuse to be recorded.

The Uniform Electronic Recordation of Custodial Interrogations Act
allows a suspect to refuse to be recorded, but the suspect’s refusal should
be recorded, “if feasible.” RCW 10.122.060. Recording the refusal will
prevent later disputes over whether the suspect really did refuse to speak.
If a suspect refuses to allow even the refusal to be recorded, the prudent
investigator will try to obtain a written, signed refusal.

In cases where the Uniform Electronic Recordation of Custodial
Interrogations Act does not apply, the Ninth Circuit held that a suspect can
partially invoke his right to remain silent by refusing to talk on tape. In
Arnold v. Runnels, 421 F.3d 859 (9th Cir. 2005), the defendant orally
waived his Miranda rights but stated that he did not wish to talk on tape.
Once the tape-recorder was turned on, the defendant’s only response to
questions was “no comment.” The defendant’s actions were held to be an
unequivocal assertion of his right not to speak on tape. The tape recording
was, therefore, suppressed.

Other courts, however, consistently hold that qualified waivers are not
akin to a full invocation of Miranda rights. See Connecticut v. Barrett, 479
U.S. 523 (1987) (the defendant’s refusal to make a written statement
outside the presence of his attorney was not an invocation of his rights for
all purposes; oral confession is admissible); United States v. Frazier, 476
F.2d 891 (D.C. Cir. 1973) (refusal to have statement reduced to writing is
not an invocation of Fifth Amendment rights); Alston v. State, 723 So.2d
148 (Fla.1998) (refusal to permit note-taking by officers was not an
invocation); State v. Santiago, 715 A.2d 1 (Conn.1998) (refusal to make a
written statement was not an unequivocal invocation); State v. Graham,
660 P.2d 460 (Ariz. 1983) (refusal of tape recording is not an invocation);
Hill v. Illinois, 470 N.E.2d 1332 (Ind.1984).
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Foreign Countries.

Miranda procedures are applicable to officials from the United States’
custodial interrogation of a foreign national in a foreign country by in
relation to a crime alleged to have been committed in the United States.
United States v. Covington, 783 F.2d 1052, 1056 (9th Cir. 1985) (“the
constitutional guarantees of the Fifth Amendment as well as other
constitutional safeguards secure United States citizens against acts of
agents of the United States whether acting at home or abroad”).

Example:

A suspect’s invocation of his right to an attorney under the law of the
foreign jurisdiction is not grounds to suppress the suspect’s later
statement, obtained by a Washington police officer following a waiver
of Miranda rights. State v. Trochez-Jimenez, 180 Wn.2d 445, 325 P.3d
175, cert. denied, 135 S. Ct. 766 (2014) (a suspect's invocation of a
right to counsel made to foreign officials based on a foreign legal
source does not trigger the Edwards and Roberson rule to invalidate a
subsequent waiver of Fifth Amendment rights).

Invocation of rights.

A suspect may knowingly, voluntarily and intelligently waive his or her rights
under Miranda. A suspect who has waived his or her rights under Miranda may
change his or her mind at any time.

a.

Request for Counsel.

Once a suspect requests counsel, police must cease questioning the suspect
until counsel has been made available or the suspect himself reinitiates
conversation. Edwards v. Arizona, 451 U.S. 477 (1981). This request
must, however, be made to an officer during a custodial encounter. See
Bobby v. Dixon, 565 U.S. 23 (2011) (a person’s refusal to answer questions
without a lawyer present during a non-custodial interview, does not
prevent an officer from conducting a custodial interrogation four days
later; “[T]his Court has “never held that a person can invoke his Miranda
rights anticipatorily, in a context other than “custodial interrogation.” /d. at
28 (quoting McNeil v. Wisconsin, 501 U.S. 171, 182, n. 3 (1991). See also
Montejo v. Louisiana, 556 U.S. 778, 795 (2009) (“If the defendant is not in
custody then [Miranda and its progeny] do not apply™).”); Montejo v.
Louisiana, 556 U.S. 778 (2009) (request for counsel at arraignment or first
appearance, however, does not prevent officers from contacting the
defendant to request an interview. )

“Made Available.”

The statement in Edwards that an accused who invokes his right to
counsel “is not subject to further interrogation by the authorities until
counsel has been made available to him. . .”, 45 U.S. at 484-485, does not
mean the protection of Edwards terminates once counsel has consulted
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with the suspect by phone or outside the interrogation room. The
protection afforded by Edwards is the presence of counsel during any
questioning. In other words, “when counsel is requested, interrogation
must cease and officials may not reinitiate interrogation without counsel
present, whether or not the accused has consulted with his attorney.”
Minnick v. Mississippi, 498 U.S. 146, 153 (1990).

c. Defendant Reinitiation.

While a defendant’s reinitiation of conversation with police following a
request for an attorney will resolve any Fifth Amendment issues, CrR 3.1
and CrRLJ 3.1 may still result in the suppression of any statements. The
admissibility of any statements will turn upon whether officers made
reasonable efforts to place the defendant into contact with an attorney
prior to the resumption of questioning. See State v. Pierce, 169 Wn. App.
533,280 P.3d 1158, review denied, 175 Wn.2d 1025 (2012).

d. Police Officer Reinitiation.

Police may not reinitiate questioning without counsel being present even if
the suspect has consulted with an attorney in the interim. Minnick v.
Mississippi, 498 U.S. 146 (1990).

i) Break in custody.

An exception to this rule clearly applies where there is a break in
custody of at least two weeks in length. See Maryland v. Shatzer,
559 U.S. 98 (2010). A break in custody can include incarceration
in the general prison population. /d.

A break in custody that is contrived, pretextual, or made in bad
faith may be insufficient to remove the protections of the Edwards
rule. State v. Jones, 102 Wn. App. 89, 96-97, 6 P.3d 58 (2000),
review denied, 142 Wn.2d 1018 (2001).

Protections also may not apply to a defendant who has already
been tried and convicted of the crime for which he was taken into
custody and with respect to which he asserted a right to counsel.
See, e.g., Maryland v. Shatzer, 559 U.S. 98 (2010); United States v.
Arrington, 215 F.3d 855 (8th Cir. 2000) (Edwards protections do
not continue indefinitely just because a person remains in custody).

ii) Separate Investigation.

After a suspect invokes his or her right to counsel, police may not
contact the suspect regarding a separate investigation. Arizona v.
Roberson, 486 U.S. 675 (1988).

10. Nature of invocation.
a. Unequivocal request.
Suspect's request for counsel must be unequivocal. Davis v. United States,

512 U.S. 452, 458-59 (1994). "Although a suspect need not speak with the
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discrimination of an Oxford don, he must articulate his desire to have
counsel present sufficiently clearly that a reasonable police officer in the
circumstances would understand the statement to be a request for an
attorney." Id. A request is equivocal if further questions are needed to
determine if the suspect has made a request. State v. Smith, 34 Wn. App.
405, 408-09, 661 P.2d 1001 (1983). “Context", however, will not
transform an unambiguous invocation of the right to counsel into open-
ended ambiguity. State v. Nysta, 168 Wn. App. 30, 275 P.3d 1162 (2012),
review denied, 177 Wn.2d 1008 (2013) (“I gotta talk to my lawyer”
unequivocal).

An officer who is confronted with an equivocal or ambiguous request for
counsel may simply proceed with questioning. Davis v. United States, 512
U.S. 452 (1994); State v. Radcliffe, 164 Wn.2d 900, 194 P.3d 250 (2008)
(repudiating the rule adopted in State v. Robtoy, 98 Wn.2d 30, 653 P.2d
284 (1982)); State v. Horton, 195 Wn. App. 202, 380 P.3d 608 (2016)
(article I, § 9 does not require an officer who is confronted with an
equivocal or ambiguous request for counsel to cease all questioning).

Examples of ambiguous requests for counsel:

e Suspect's statement "maybe I should talk to a lawyer," was
ambiguous, and hence was not a request for counsel. Davis v.
United States, 512 U.S. 452 (1994).

e Suspect’s statement that he did not know how much trouble he
was in and did not know if he needed a lawyer was an equivocal
request for an attorney. State v. Radcliffe, 164 Wn.2d 900, 194
P.3d 250 (2008).

e A suspect's statement that he might want to talk to a lawyer
constitutes an equivocal request for an attorney. United States v.
Fouche, 776 F.2d 1398, 1405 (9th Cir. 1985).

e Suspect's question, “[bJut excuse me, if [ am right, I can have a
lawyer present through all of this, right?”” was an equivocal
request for an attorney. United States v. Younger, 398 F. 3d
1179, 1187-88 (9th Cir. 2005).

¢ An inquiry whether the police officer thinks that the
interrogated person in custody needs an attorney does not
constitute even an equivocal request for a lawyer. Norman v.
Ducharme, 871 F.2d 1483, 1486 (9th Cir. 1989).

e "Do I need alawyer?" or "do you think I need a lawyer" does
not rise to the level of even an equivocal request for an attorney.
United States v. Ogbuehi, 18 F.3d 807, 814 (9th Cir. 1994).

24



"What time will I see a lawyer?" not an unambiguous request
for counsel. United States v. Doe, 170 F.3d 1162, 1166 (9th Cir.
1999).

"Maybe [I] ought to see an attorney" not a clear and
unambiguous request for counsel. United States v. Doe, 60 F.3d
544, 546 (9th Cir. 1995).

"Go ahead and run the lawyers" not a clear and unambiguous
request for counsel. Mincey v. Head, 206 F.3d 1106, 1132 (11th
Cir. 2000), cert. denied, 532 U.S. 926 (2001).

Defendant’s response of “I mean I guess I'll just have to talk to
a lawyer about it and, you know, I’ll mention that you guys are
down here with a story”, to the officer’s statement that “we
don’t end up here with you in custody unless we’ve got a
probable cause” State v. Gasteazoro-Paniagua, 173 Wn. App.
751, 249 P.3d 857 (2013).

The defendant’s statements that “I do have a lawyer,” “I don’t
have a lawyer,” “[ W]hy would I have a lawyer?”, and “I do
have lawyers,” were not an unequivocal request for an attorney.
State v. Horton, 195 Wn. App. 202, 380 P.3d 608 (2016).

Examples of unambiguous requests for counsel:

Suspect's questions "(1) Can I get an attorney right now, man?
(2) You can have attorney right now? and (3) Well, like right
now you got one?" constituted an unambiguous request.
Alvarez v. Gomez, 185 F.3d 995, 998 (9th Cir. 1999).

"My attorney does not want me to talk to you" in tandem with a
refusal to sign written waiver of right to attorney form was an
unambiguous request for counsel. United States v. Cheely, 36
F.3d 1439, 1448 (9th Cir. 1994).

A suspect’s statement during a custodial interrogation that “shit
man | gotta talk to my lawyer,” is an unequivocal invocation by
the suspect of his right to an attorney. State v. Nysta, 168 Wn.
App. 30, 275 P.3d 1162 (2012), review denied, 177 Wn.2d 1008
(2013).

A suspect’s question about how to get an attorney when he lacks
funds: “I can't afford a lawyer but is there any way I can get
one?” Lord v. Duckworth, 29 F.3d 1216, 1220 (7th Cir. 1994).

These statements that have been held to be unequivocal requests
for a lawyer: “I think I should call my lawyer”, “I have to get
me a good lawyer, man. Can I make a phone call?”, “Can I talk
to a lawyer? ... I think maybe you're looking at me as a suspect,
and I should talk to a lawyer. Are you looking at me as a
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suspect?”, and “Can I have a lawyer?”. See United States v.
Lee, 413 F.3d 622, 626 (7th Cir. 2005); Lord v. Duckworth, 29
F.3d 1216, 221 (7th Cir. 1994).

e A reasonable law enforcement officer would have understood
the suspect’s statements as an unambiguous request for counsel.
Statements made by defendant: (1) “There wouldn't be any
possible way that I could have a—a lawyer present while we do
this?”; and (2) “that's what my dad asked me to ask you guys . .
.uh, give me a lawyer.” Sessoms v. Grounds, 776 F.3d 615 (9th
Cir.), cert. denied, 136 S. Ct. 80 (2015).

e “So I'm going to have to ask for legal representation, not out of
resistance or—or—anything.” State v. Wilson, 31 Wn. App. 2d
836, 553 P.3d 678 (2024).

Equivocal invocations.

A suspect's invocation of the right to remain silent must be unequivocal.
Berghuis v. Thompkins, 560 U.S. 370 (2010); In re Personal Restraint of
Cross, 180 Wn.2d 664, 327 P.3d 660 (2014).

An officer who is confronted with an equivocal or ambiguous request to
remain silent may simply proceed with questioning. Cross at 682-83. See
also Simmons v. Bowersox, 235 F.3d 1124, 1131 (8th Cir. 2001), cert.
denied, 122 S. Ct. 280 (2001); Bui v. DiPaolo, 170 F.3d 232, 239 (1st Cir.
1999), cert. denied, 529 U.S. 1086 (2000); United States v. Mills, 122 F.3d
346, 350-51 (7th Cir.) (citing United States v. Banks, 78 F.3d 1190, 1196-
97 (7th Cir. 1996)), cert. denied, 118 S. Ct. 637 (1997); Medina v.
Singletary, 59 F.3d 1095, 1100-01 (11th Cir. 1995), cert. denied, 517 U.S.
1247 (1996).

Mere silence in the face of questioning does not constitute an
unambiguous invocation of the right to remain silent. In such cases, an
officer may continue to question the suspect until he or she invokes. See
Berghuis v. Thompkins, 560 U.S. 370 (2010) (suspect, who after receiving
Miranda warnings, never stated that he wanted to remain silent or that he
did not want to talk with the police, and who was largely silent during the
3-hour interrogation, but near the end, answered "yes" when asked if he
prayed to God to forgive him for the shooting, had not invoked his Fifth
Amendment rights; statement was ruled admissible).

A suspect need not verbally invoke his right to remain silent. A suspect
may unequivocally invoke the right to remain silent by gestures, rather
than words. State v. I.B., 187 Wn. App. 315, 348 P.3d 1250 (2015)
(juvenile suspect’s shaking of his head in the negative after police asked
him, post Miranda, if he was willing to talk was an unequivocal assertion
of the suspect’s Fifth Amendment rights). See also People v. Martinez,
106 Cal. App. 3d 524, 534, 165 Cal. Rptr. 160 (1980) (right to remain
silent invoked by any conduct that “‘reasonably appears inconsistent with
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a present willingness on the part of the suspect to discuss his case freely
and completely with police at that time’””) (emphasis in original) (internal
quotation marks omitted) (quoting People v. Burton, 6 Cal. 3d 375, 382,
491 P.2d 793, 99 Cal. Rptr. 1 (1971).)

Examples of equivocal assertions of the right to remain silent:

e A suspect's refusal to answer a question after agreeing to answer
certain specific questions was not a clear and unequivocal
assertion of his right to remain silent to subsequent questions.
United States v. Hurst, 228 F.3d 751 (6th Cir. 2000).

e "[just don't think that I should say anything" and "I need
somebody that I can talk to" do not constitute an unequivocal
request to remain silent. Burket v. Angelone, 208 F.3d 172 (4th
Cir.), cert. denied, 530 U.S. 1283 (2000).

e Silence in response to certain questions not an unequivocal
assertion of right to remain silent. United States v. Mikell, 102
F.3d 470, 476-77 (11th Cir.1996); State v. Hodges, 118 Wn. App.
668, 77 P.3d 375 (2003).

e "I refuse to sign that [the waiver of rights form] but I'm willing
to talk to you" not an unequivocal assertion of the right to remain
silent. State v. Parra, 96 Wn. App. 95, 99-100, 977 P.2d 1272,
review denied, 139 Wn.2d 1010 (1999); accord State v.
Manchester, 57 Wn. App. 765, 771, 790 P.2d 217, review denied,
115 Wn.2d 1019 (1990).

e “Idon't want to talk about it" and "I'd rather not talk about it" are
not unequivocal invocations of right to silence. Owen v. State,
862 So. 2d 687, 696-98 (Fla. 2003), cert. denied, 543 U.S. 986
(2004).

e "Just take me to jail" is not unequivocal invocation of right to
silence. Ford v. State, 801 So. 2d 318, 319-20 (Fla. 1st DCA
2001), review denied, 821 So. 2d 295 (Fla. 2002), cert. denied,
537 U.S. 1010 (2002).

e Act of tearing up waiver form is not unequivocal invocation of
right to silence. Sotolongo v. State, 787 So. 2d 915 (Fla. 3d DCA
2001), review denied, 816 So. 2d 129 (Fla. 2002).

e "I can't say more than that. I need to rest." was not an
unambiguous invocation of the right to remain silent. Dowthitt v.
Texas, 931 S.W.2d 244, 257 (Tex. Crim. App. 1996).

e A defendant’s statement that it was too hard to talk on tape and
that he would rather write down what happened in his own
words not unequivocal invocation. State v. Piatnitsky, 180
Wn.2d 407, 414, 325 P.3d 167 (2014).
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e Asuspect's reply of "Nope" to the investigating officer's inquiry
about making a formal statement was not an unequivocal
assertion of the suspect's right to remain silent which required an
end to further questioning. James v. Marshall, 322 F.3d 103 (1st
Cir. 2003).

Examples of unequivocal assertions of the right to remain silent:

e “I don't want to talk to you mother-fuckers, I want my lawyer” is
a sufficiently clear invocation of the suspect’s right to remain
silent. United States v. Stewart, 51 F. Supp. 2d 1136, 1142-45
(D. Kan. 1999), reconsidered in part, 51 F. Supp. 2d 1147, 1162
(D. Kan. 1999), affirmed, 215 F.3d 1338 (10th Cir. 2000)
(unpublished opinion).

e Sixteen-year-old suspect's statement "I don't want to talk about
it. I don't want to remember it...." was an unequivocal assertion
of her right to remain silent. McGraw v. Holland, 257 F.3d 513
(6th Cir. 2001).

e An arrested individual’s statement to a police officer that “I
plead the Fifth” was an unequivocal invocation of the right to
remain silent. Anderson v. Terhune, 516 F.3d 781 (9th Cir.
2008).

e A suspect’s statement that “I have nothing else to say” or “I have
nothing further to add” was a sufficiently clear invocation of his
right to remain silent. Christopher v. State of Fla. 824 F.2d 836,
840-41 (11th Cir. 1987); United States v. Reid, 211 F. Supp. 2d
366, 372 (D. Mass. 2002); People v. Douglas, 8 A.D.3d 980, 778
N.Y.S.2d 622, 623 (N.Y. App. Div. 2004)), appeal denied, 818
N.E.2d 675, 3 N.Y.3d 705, 785 N.Y.S.2d 33 (N.Y. 2004).

e Suspect’s statement, "I don't want to tell you guys anything to
say about me in court," is an unambiguous and unequivocal
invocation of right to remain silent. State v. Day, 619 N.W.2d
745, 750 (Minn. 2000).

e Suspect’s statement, ““I don't want to talk about it.” In re
Personal Restraint of Cross, 180 Wn.2d 664, 684, 327 P.3d 660
(2014).

e Suspect’s shaking his head in response to the question, “‘so you
don't want to talk about it?’” was an unambiguous invocation of
the right to remain silent. State v. Nash, 279 Ga. 646, 648, 619
S.E.2d 684 (2005).

e A defendant's statement, made after hours of police questioning
with little progress, that “I don't want to talk no more,” was an
unequivocal invocation of the defendant's right to remain silent.
The officer's continued interrogation after this statement violated
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Miranda v. Arizona. Jones v. Harrington, 829 F.3d 1128 (9th
Cir. 2016).

e Defendant's responses to officers' requests to reenact a shooting,
including "I don't want to do that," "No," "I can't," and "I don't
want to act it out because that-it's not that clear" was an
objectively unambiguous invocation of his right to remain silent.
Hurd v. Terhune, 619 F.3d 1080, 1089 (9th Cir. 2010).

e Defendant’s response of “no”, following the interrogating
officer’s post-Miranda warnings question of “does he wish to
talk,” is an unequivocal assertion of the suspect's right to remain
silent. Garcia v. Long, 808 F.3d 771 (9th Cir. 2015). (Note:
Asking a suspect if he wishes to talk is not a necessary part of
Miranda. Proceeding to questions immediately after asking the
suspect if he understands the rights that have just been read is
sufficient. See, e.g., Berghuis v. Thompkins, 560 U.S. 370
(2010).)

“I Think.”

Case law is inconsistent on whether the phrase "I think" will render a
request for counsel equivocal. Compare Shedelbower v. Estelle, 885 F.2d
570, 571 (9th Cir. 1989) (the statement "you" know, I'm scared now. |
think I should call an attorney," was a valid invocation of the suspect's
right to an attorney); Cannady v. Dugger, 931 F.2d 752, 754 (11th Cir.
1991) ("I think I should call my lawyer" was an unequivocal request for
counsel); United States v. Perkins, 608 F.2d 1064, 1066 (5th Cir. 1979) ("I
think I want to talk to a lawyer" was an unequivocal request for counsel)
with Diaz v. Senkowski, 76 F.3d 61, 63 (2d Cir. 1996) (suspect's statement
"do you think I need a lawyer" was ambiguous within the meaning of
Davis); Burket v. Angelone, 208 F.3d 172, 198 (4th Cir. 2000) ("I think I
need a lawyer" does not constitute an unequivocal request for counsel).

Partial Invocation.

“[TThe right to silence is not an all or nothing proposition. A suspect may
remain selectively silent by answering some questions and then refusing to
answer others without taking the risk that his silence may be used against
him at trial.” Hurd v. Terhune, 619 F.3d 1080, 1087 (9th Cir. 2010). The
Washington Court of Appeals has ruled that, if a suspect answers some
questions posed by law enforcement, but refuses to answer others, that
refusal cannot be used to infer guilt at trial. State v. Fuller, 169 Wn. App.
797,282 P.3d 126 (2012). This rule only applies to custodial
interrogation. Salinas v. Texas, 570 U.S. 178 (2013) (use of non-custodial
partial silence did not violate Fifth Amendment).
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11.

12.

e. Conditional invocation.

Suspects may condition their invocation. In State v. Gardner, 32 Wn.
App. 2d 320, 556 P.3d 186 (2024) the defendant said that if he was a
suspect, then he wanted an attorney. At that point, he was undeniably a
suspect. However, the officers treated this as an equivocal invocation and
continued with questioning. The Court of Appeals held that this was a
conditional, unequivocal invocation, and since the defendant was
indisputably a suspect at the time, the statements were held inadmissible.
Accord State v. Pierce, 169 Wn. App. 533, 280 P.3d 1158 (2012); Smith v.
Endell, 860 F.2d 1528 (9th Cir. 1988).

Personal Right.

The Fifth Amendment right to counsel belongs to the suspect. It may not be
asserted on the suspect’s behalf by another (such as the suspect’s attorney). An
officer engaged in a non-custodial interview with a suspect or in a post-Miranda
waiver interview with a suspect has no obligation to terminate the interview solely
because an attorney who purports to represent the suspect appears at the station
house and asks to speak with the suspect. See Moran v. Burbine, 475 U.S. 412
(1986); State v. Earls, 116 Wn.2d 364, 805 P.2d 211 (1991).

However, just because the invocation comes from an attorney does not render it
invalid. An attorney may properly communicate their client’s decision to invoke.
See e.g. State v. lanniciello, 582 P.3d 372 (Wa. Ct. App. 2026).

Resuming questioning.

Once a suspect expresses a desire to remain silent, the police must scrupulously
honor the request and cease questioning. Police may, however, after the passage
of a significant period of time and the provision of a fresh set of Miranda
warnings, reapproach the defendant and resume questioning. See, e.g., Michigan
v. Mosley, 423 U.S. 96 (1975).

a. Readyvising.

Fully readvising a suspect of her or his Miranda rights is clearly the best
practice when resuming questioning of a suspect who has asserted his
right to silence. There is, however, “no bright-line rule that law
enforcement officers must always fully readvise a defendant of his or her
Miranda rights.” State v. Elkins, 188 Wn. App. 386, 396, 353 P.3d 648,
review denied, 184 Wn.2d 1025 (2015). The failure to fully readvise a
suspect will just be another factor to weigh in deciding whether the
defendant’s rights were scrupulously honored. Further questioning of a
suspect once an accused has asserted his right to remain silent is allowed
provided the following conditions exist:

e the right to cut off questioning was scrupulously honored;

e the police engaged in no further words or actions amounting to
interrogation before obtaining a waiver;
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e the police engaged in no tactics which tend to coerce the suspect;
e the subsequent waiver was knowing and voluntary; and

e whether there was a significant passage of time before the law
enforcement officers attempted to reinitiate interrogation. Elkins at
398-99.

Statements held admissible after the defendant initially asserted the right
to silence:

e Statements obtained in an interrogation that began five hours
after the Yakima County deputies immediately ceased
questioning the defendant when the defendant asserted his right
to silence. Grays Harbor County deputies, who conducted the
second interrogation, first confirmed that the defendant had
been read his rights, that he recalled those rights, and that he
understood those rights were still in effect. State v. Elkins, 188
Wn. App. 386, 396, 353 P.3d 648, review denied, 184 Wn.2d
1025 (2015).

e Statements obtained two hours after the arrest, during which the
defendant invoked his right to remain silent by stating he did not
want to talk about the firearms. A different officer, who was
investigating different crimes, interrogated him at the police
department, after receiving fresh Miranda warnings. State v.
Brown, 158 Wn. App. 49, 240 P.3d 1175 (2010), review denied,
171 Wn.2d 1006 (2011).

Note that although courts may not require the suspect to be re-advised of
the Miranda warning, RCW 10.122.040 (the Uniform Electronic
Recordation of Custodial Interrogations Act) requires officers to inform a
suspect that they are being recorded. If the recording has stopped and was
re-started, officers should advise the defendant that he or she is being
recorded again.

Public safety exception to Miranda.

In New York v. Quarles, 467 U.S. 649 (1984), the Supreme Court, in response to concerns
for police and public safety, created a "public safety exception" to the Miranda
requirement. In Quarles, the Court concluded “that the need for answers to questions in a
situation posing a threat to the public safety outweighs the need for the prophylactic rule
protecting the Fifth Amendment's privilege against self-incrimination.” In adopting the
rule, the Court indicated that it declined to place officers,

“...in the untenable position of having to consider, often in a matter
of seconds, whether it best serves society for them to ask the
necessary questions without the Miranda warnings and render
whatever probative evidence they uncover inadmissible, or for them
to give the warnings in order to preserve the admissibility of
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evidence they might uncover but possibly damage or destroy their
ability to . . . neutralize the volatile situation confronting them.”

Quarles at 657-58.

To determine whether the public safety exception applies, the court asks whether there
was "an objectively reasonable need to protect the police or the public from any
immediate danger..." Quarles, 467 U.S. at 659.

Examples of when the public safety exception was appropriately invoked:

Police properly questioned a defendant who was arrested in supermarket about
the location of a loaded firearm that the police believed the defendant had
discarded where a third party could gain access. New York v. Quarles, 467
U.S. 649, 656 (1984) .

SWAT negotiators properly dispensed with Miranda warnings while
attempting to convince a barricaded individual who had shot and killed two
people, one of whom was a police officer, to voluntarily surrender. State v.
Finch, 137 Wn.2d 792, 830, 975 P.2d 967, cert. denied, 528 U.S. 922 (1999).

Officer responding to a report of a stabbing, who heard a scream inside the
house prior to making an emergency entry, properly asked where the stabbing
victim was located prior to administering Miranda warnings. State v.
Richmond, 65 Wn. App. 541, 545-46, 828 P.2d 1180 (1992).

Pre-search inquiry re: Weapons or needles.

Courts have upheld the admissibility of arrested persons’ statements post-arrest
but pre-Miranda that are responses to emergent questions asked only for the
physical protection of police. State v. Lane, 77 Wn.2d 860, 863, 467 P.2d 304
(1970) (Officer’s question whether the suspect had a gun did not need to be
suppressed; State v. Richmond, 65 Wn. App. 541, 828 P.2d 1180 (1992) (officers
asking who made the phone call reporting a stabbing was not interrogation. )

However, the questions must be strictly limited to protecting the immediate
physical safety of the officers which cannot reasonably be delayed. In State v.
Spotted Elk, 109 Wn. App. 253, 34 P.3d 906 (2001), as amended on denial of
reh'g (Dec. 13, 2001) the arresting officer asked, “Do you have anything on your
person I need to be concerned about” but neglected to add, “weapons, needles or
anything that can poke me, stick me, of any kind?” The defendant handed over a
packet of heroin. The evidence was suppressed because the question was not
related to officer safety.

However, case law on the topic is not consistent throughout the United States. In
United States v. Liddell, 517 F.3d 1007 (8th Cir.), cert. denied, 555 U.S. 1045
(2008) the court held a police officer’s pre -Miranda question to arrested person
regarding whether there is anything else in his car that might hurt the officer, that
was asked after the officer discovered an unloaded .38 caliber revolver under the
front seat fell under the public safety exception to Miranda established in New
York v. Quarles, 467 U.S. 649 (1984).
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The Eighth Circuit’s position is consistent with that of most other federal circuits.
See United States v. Shea, 150 F.3d 44, 48 (1st Cir. 1998) (pre-Miranda question
asking arrested defendant whether he had any weapons fell within the public-
safety exception); United States v. Webster, 162 F.3d 308, 332 (5th Cir. 1998)
("The police acted constitutionally when they asked [the defendant] whether he
had any needles in his pockets that could injure them during their pat down; such
questioning, needed to protect the officers, does not constitute interrogation under
Miranda."), United States v. Edwards, 885 F.2d 377, 384 (7th Cir. 1989) (public-
safety exception applied to pre-Miranda question asking arrested defendant
whether he had a gun), United States v. Carrillo, 16 F.3d 1046, 1049-50 (9th Cir.
1994) (pre-Miranda question asking arrested defendant whether he had any
needles on him was within the public-safety exception); United States v. Lackey,
334 F.3d 1224, 1227-28 (10th Cir.), cert. denied, 540 U.S. 997 (2003) (public
safety exception applied to post-arrest, pre-search question of “Do you have any
guns or sharp objects on you?" ).

A number of state courts also agree with the Eighth Circuit’s rule. See, e.g.,
Seagroves v. State, 726 So.2d 738 (Ala. Crim. App. 1998) (officers pre-Miranda
question “is there a gun in the truck” fell within the public safety exception to
Miranda); State v. Johnson, 46 Kan. App. 2d 387, 264 P.3d 1018, 1024 (Kan.
2011), review denied, 293 Kan. 1111 (2012) (an inquiry prior to a pat-down
regarding whether the person to be searched has any weapons, sharp objects, or
anything that would stick the officer fits within the narrow public safety exception
as set out in Quarles).

Not every court, however, agrees that pre-pat-down or search questions regarding
weapons or sharp objects fall within the public-safety exception. See, e.g., United
States v. Williams, 483 F.3d 425, 428 (6th Cir. 2007).

G. Scope of the protection.

In Washington, the defendant’s silence, both before and after arrest, may not be used as
substantive evidence to imply guilt in the state’s case-in-chief. State v. Easter, 130
Wn.2d 228, 238, 922 P.2d 1285 (1996).

Even if the defendant answers some questions, failure to answer other questions cannot
be used to imply guilt unless the court has made a finding that the defendant never
invoked his or her right to remain silent. State v. Chuprinov, 32 Wn.App.2d 508, 556
P.3d 1127 (2024) (citing State v. Clark, 143 Wn.2d 731, 765, 24 P.3d 1006 (2001).)

If the defendant takes the stand or asserts an affirmative defense the rules may change. If
the defendant takes the stand, pre-arrest silence may be used as impeachment evidence,
but only if the testimony touches upon matters that the defendant should have known at
the time he or she was silent. State v. Burke, 163 Wn.2d 204, 181 P.3d 1 (2008). Silence
may still not be used as substantive evidence of guilt, meaning that the State may not
argue that the defendant’s failure to speak is evidence of consciousness of guilt.
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Examples:

e In Burke, the defendant was charged with Rape of a Child 3" Degree. When he
was interviewed by the police, the defendant said he had had sex with a high
school girl but did not know her age. The defendant took the stand and testified
that the victim said she was 16. The state properly used his failure to assert that
defense to the officer as impeachment evidence.

e In State v. lanniciello, 582 P.3d 372 (Wa. Ct. App. 2026) the defendant’s
husband had been killed and the police were still working on solving the case.
The defendant’s lawyer called the police and told the police not to contact the
defendant. The State later elicited at trial that the defendant had never
“reach[ed] out,” “check in on the status of the investigation” did not “ever
provide any information regarding items that were missing” [from the murder
scene] and that other family members had inquired about the investigation, but
the defendant had not. The Court of Appeals held this was a violation of the
defendant’s right to silence and overturned the conviction.

If the defendant does talk to the police, false and conflicting information is admissible as
evidence of consciousness of guilt. State v. Clark, 143 Wn.2d 731, 764-65, 24 P.3d 1006
(2001). In Clark, before the defendant was arrested, he gave several conflicting reasons
for his failure to stop at a residence that had become a crime scene. Use of the
conflicting information was not error. /d. at 765.

The State may also comment on what the defendant did not say. In State v. Young, 89
Wn.2d 613, 574 P.2d 1171 (1978) the defendant voluntarily spoke with the police and
made several spontaneous statements about the crime. In closing, the state properly
argued that the defendant never denied responsibility for the crime. /d. at 621.

Remedy for violation.

Washington appellate courts categorize four ways to violate the defendant’s right to
remain silent:
e A government witness testifying that the defendant refused to speak to her or him;

e The prosecution purposefully eliciting testimony that the defendant chose to
remain silent;

e The prosecution mentioning the defendant’s silence in closing argument; and
e The prosecution relying on the defendant’s silence as evidence of guilt.
State v. Romero, 113 Wn.App. 779, 790, 54 P.3d 1255 (2002).
Additionally, admitting the defendant’s un-Mirandized statements is error.
Any of these violations can lead to a mistrial or reversal of the conviction on appeal.
1. References vs. comments.

However, appellate courts distinguish between mere references to the defendant’s
silence, and comments. State v. Burke, 163 Wn.2d 204, 216, 181 P.3d 1 (2008).
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A reference occurs when a witness mentions the defendant’s silence in response to
a question that did not deliberately elicit such testimony. A mere reference to the
defendant’s silence during testimony is not necessarily prejudicial because
“[m]ost jurors know that an accused has a right to remain silent and, absent any
statement to the contrary by the prosecutor, would probably derive no implication
of guilt from a defendant's silence.” State v. Lewis, 130 Wn.2d 700, 706, 927 P.2d
235 (1996).

A comment on the defendant’s silence occurs when a prosecutor intentionally
elicits such testimony during questioning and then uses that evidence to argue
guilt. State v. Butler, 34 Wn. App. 2d 614, 626, 570 P.3d 383, review denied, 5
Wn.3d 1021, 578 P.3d 773 (2025) (citing United States ex rel. Smith v. Rowe, 618
F.2d 1204, 1210 (7th Cir. 1980).)

Standard of review.

Pursuant to RAP 2.5(a)(s) the error need not be preserved by objection and can be
raised for the first time on appeal. State v. Chuprinov, 32 Wn.App.2d 508, 515,
556 P.3d 1127 (2024), review denied, 4 Wn.3d 1012, 564 P.3d 553 (2025).

If evidence of the defendant’s silence or improperly admitted statements were
admitted, the state bears the burden pf proving the error was harmless beyond a
reasonable doubt. State v. Easter, 130 Wn.2d 228, 242, 922 P.2d 1285 (1996).
When considering whether the error was harmless, appellate courts consider both
1) the corrosive impact of the improperly admitted evidence; and 2) the strength
of the properly admitted evidence. State v. Wasuge, 582 P.3d 320 (Wa. Ct. App.
2026). If the error was not harmless, the conviction will be reversed. State v.
Easter, 130 Wn.2d 228, 242, 922 P.2d 1285 (1996).

Effect on subsequent statements.

If the defendant gave multiple statements to the police, a finding that one
statement was obtained in violation of the defendant’s rights does not necessarily
doom subsequent statements. A change in circumstances, such as the place, the
identity of the interrogators and the duration of time between confessions, bear on
whether a subsequent statement will be deemed “coerced” for the purposes of
Miranda. Oregon v. Elstad, 470 U.S. 298, 309 (1985).

Subsequent spontaneous statements following a Miranda violation will probably
be admissible, so long as the violation did not involve actual coercion. State v.
Magaiia Arévalo, 582 P.3d 330, 343 n. 8 (Wash. 2026) (collecting cases).
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II.

Right to Counsel.

Sixth Amendment.

The Sixth Amendment provides that “in all criminal prosecutions, the accused shall enjoy
the right . . . to have the Assistance of Counsel for his defense.”

The Washington state constitution, Const. art. I, § 22, is coextensive with the Sixth
Amendment. See generally State v. Medlock, 86 Wn. App. 89, 935 P.2d 693, review
denied, 133 Wn.2d 1012 (1997). However, Washington Court rules confer additional
rights. See Section II(B).

1. Attachment of right.
a. Initiation of Prosecution

The Sixth Amendment right to counsel does not attach until a prosecution
is commenced, that is, at or after the initiation of adversary judicial
criminal proceedings, whether by way of formal charge, preliminary
hearing, indictment, information, or arraignment. McNeil v. Wisconsin,
501 U.S. 171, 175 (1991).

b. Custodial status.

A defendant’s custodial status is irrelevant to the determination of whether
the Sixth Amendment right to counsel has attached.

2. Deliberate Elicitation.

Once the Sixth Amendment right to counsel has been invoked by the defendant,
police may not interrogate the suspect regarding the pending charges without a
waiver of Miranda. Patterson v. Illinois, 487 U.S. 285 (1988).

Once the Sixth Amendment right to counsel has been invoked, police may not
deliberately elicit statements from the accused in the absence of counsel. Fellers
v. United States, 540 U.S. 519 (2004).

Deliberate-elicitation standard is not the same as the Fifth Amendment custodial
interrogation standard. Fellers at 524.

Deliberate elicitation will not be found if the government agent “made ‘no effort
to stimulate conversations about the crime charged.”” Kuhlmann v. Wilson, 477
U.S. 436, 442 (1986) (quoting United States v. Henry, 447 U.S. 264, 271 n.9
(1980)).

Examples of “deliberately elicited” statements:

e Officers went to defendant’s house, knocked on door, identified
themselves when defendant answered the door and asked if they could
enter the house. Defendant allowed them in. Officers then told
defendant they had come to discuss his involvement in
methamphetamine distribution and that a grand jury had indicted the
defendant for conspiracy to distribute methamphetamine. Officers
telling the defendant the names of the other individuals named in the
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indictment was held to have been designed to elicit an
acknowledgement from defendant that he knew the other individuals.
Fellers v. United States, 540 U.S. 519 (2004).

e At least one court has held that officers do not deliberately elicit
statements when the officers merely tell the defendant that they are
there to serve an indictment and to take him into custody. The officers
in this case did not indicate to the defendant that they were there to
"discuss" anything with him, and when the defendant started to speak,
the officers told him to be quiet while they read his Miranda warnings.
The officers also advised the defendant not to speak to them and
reminded him that he had an attorney. See Commonwealth v. Torres,
442 Mass. 554, 813 N.E.2d 1261, 1277-78 (2004). See also Torres v.
Dennehy, 615 F.3d 1 (1st Cir. 2010), cert. denied, 131 S. Ct. 1038
(2011) (the troopers did not "deliberately elicit" information from him
when visiting him in jail to read him the indictment).

e Placement of an undercover informant, who was paid on a contingency
fee basis and to whom the defendant's name was mentioned by the
government, in the same cell block as the indicted defendant constitutes
the type of affirmative steps that violate the deliberate-elicitation test.
United States v. Henry, 447 U.S. 264 (1980).

e A probation officer’s request that the defendant tell her his version of
the offense during a presentence investigation interview constituted
“deliberate elicitation.” State v. Everybodytalksabout, 161 Wn.2d 702,
166 P.3d 693 (2007).

e Tour of the crime scene with defendant after he had invoked his Sixth
Amendment right to counsel was attempt to deliberately elicit an
incriminating statement. Commonwealth v. Cornelius, 856 A.2d 62
(Pa. Super. 2004).

Luck or Happenstance.

Incriminating statements obtained by “luck or happenstance” after the right to
counsel has attached do not violate the Sixth Amendment. Maine v. Moulton, 474
U.S. 159, 176 (1985).

Recording telephone conversations.

Calls the detained defendant made to his parents and the use of those recordings at
trial, did not violate the defendant’s Sixth Amendment right to counsel as neither
parent agreed to work with the government to elicit information and the defendant
was clearly informed that his conversations could be recorded. State v. Hag, 166
Wn. App. 221, 268 P.3d 997, review denied, 174 Wn.2d 1004 (2012).

Termination of Right.

The Sixth Amendment right to counsel generally ends with the dismissal of
charges. An exception may apply if the dismissal of the original charges was a
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deliberate effort by government representatives to circumvent the Sixth
Amendment rights of the accused. See, e.g., United States v. Montgomery, 262
F.3d 233, 246-47 (4th Cir.), cert. denied, 534 U.S. 1034 (2001) (“most courts to
consider the question have refused to hold that ‘once a defendant has been
charged,” even after those charges are dismissed, the police and their agents are
barred from questioning him ‘about the subject matter of those charges unless his
counsel is present.’”); State ex rel. Sims v. Perry, 204 W. Va. 625, 515 S.E.2d 582,
584 (W. Va. 1999); Lindsey v. United States, 911 A.2d 824 (D.C. App. 2006).

Charge-specific right.

The Sixth Amendment right to counsel cannot be invoked once for all future
prosecutions. It is charge-specific. McNeil v. Wisconsin, 501 U.S. 171, 175
(1991); State v. Stewart, 113 Wn.2d 462, 780 P.2d 844 (1989), cert. denied, 494
U.S. 1020 (1990). Thus, someone who is charged with robbery may be
interrogated about unrelated burglaries. /d.

a. Uncharged Crimes.

The charged offense for the purposes of the Sixth Amendment means
those crimes that satisfy the Blockburger double jeopardy test. Texas v.
Cobb, 532 U.S. 162 (2001).

Two statutes satisty the Blockburger test if proof that the defendant
violated one statute would establish a violation of the other statute.
Blockburger v. United States, 284 U.S. 299 (1932).

A defendant's statements regarding offenses for which he had not been
charged are admissible notwithstanding the invocation of his Sixth
Amendment right to counsel on other charged offenses.

Even though the right to counsel under the Sixth Amendment does not
attach to uncharged offenses, suspects retain the ability, under Miranda v.
Arizona, 384 U.S. 436 (1966), to refuse any police questioning concerning
uncharged offenses.

Personal Right.

The Sixth Amendment right to counsel in a criminal case belongs to the
defendant, not to the attorney. Therefore, a defendant’s attorney cannot prohibit
law enforcement from responding to a defendant’s request for contact. See, e.g.,
State v. Petitclerc, 53 Wn. App. 419, 425, 768 P.2d 516 (1989) (defense attorney’s
notice of appearance which contained a request that no law enforcement officials
question the defendant without his attorney being present did not make it
inappropriate for law enforcement officials to contact the defendant, or preclude
the defendant from choosing to ignore his attorney's advice and choose to talk to
law enforcement officials). When a defendant initiates contact with the police,
the responding officer should administer Miranda warnings prior to speaking with
the defendant.
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10.

Waiver of right.

The Sixth Amendment right to counsel is no greater than the Fifth Amendment
right to counsel that existed before charges are formally filed. State v. Visitacion,
55 Wn. App. 166, 170, 776 P.2d 986 (1989) (citing Patterson v. Illinois, 487 U.S.
285 (1988)).

The Sixth Amendment right to counsel can be waived by a defendant if she or he
so chooses, and the waiver will be upheld if the State can show that the defendant
knowingly, voluntarily, and intelligently waived his right to counsel. Visitacion,
55 Wn. App. at 170 (citing Brewer v. Williams, 430 U.S. 387, 404 (1977) and
Johnson v. Zerbst, 304 U.S. 458, 464 (1938).

Miranda warnings.

Miranda warnings are adequate to advise an individual of his or her post-
indictment Sixth Amendment right to counsel. Patterson v. lllinois, 487 U.S. 285
(1988); Visitacion, 55 Wn. App. at 170-71.

Because it is very easy for an officer to say something that a court may later
determine was designed to deliberately elicit an incriminating statement, officers
are encouraged to read Miranda warnings to anyone who is arrested pursuant to a
warrant as early into the contact as possible, regardless of whether the officer
intends to interrogate the suspect.

Attorney Ethics Rules.

While police officers may speak with a represented defendant if the defendant
initiates contact, prosecutors may not. See RPC 4.2; United States v. Jamil, 546 F.
Supp. 646, 652 (E.D. Ny. 1982), rev’d on other grounds, 707 F.2d 638 (2nd Cir.
1983) (“[t]here is unanimous and fully documented authority for the proposition
that prosecutors are no less subject to the prohibition against communication with
a represented person than are members of the private bar.”); State v. Morgan, 231
Kan. 472, 646 P.2d 1064, 1070 (1982) (“The prosecutor is a lawyer first; a law
enforcement officer second. The provisions of the Code of Professional
Responsibility are as applicable to him as they are to all lawyers.”); but see State
v. Nicholson, 77 Wn.2d 415, 463 P.2d 633 (1969) (former ethics Cannon 9 only
applies to civil cases and does not apply to prosecutors).

The focus of RPC 4.2 is on the obligation of attorneys to respect the relationship
of the adverse party and the party’s attorney. See United States v. Lopez, 4 F.3d
1455, 1462 (9th Cir. 1993). The right belongs to the party’s attorney, not the
party, and the party cannot waive the application of the no-contact rule — only
the party’s attorney can waive the attorney’s right to be present during
communication between the attorney’s client and opposing counsel. /d.; State v.
Miller, 600 N.W.2d 457, 464 (Minn. 1999). The fact that a defendant-initiated
contact does not excuse a prosecutor from adherence to RPC 4.2. See State v.
Ford, 793 P.2d 397, 400 (Utah App. 1990); People v. Green, 405 Mich. 273, 274
N.W.2d 448 (Mich. 1979).

A prosecutor may not order a police officer to do what the prosecutor may not do.
See RPC 5.3(c)(1); State v. Miller, 600 N.W.2d 457, 464 (Minn. 1999)
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11.

12.

(prosecutors will be responsible for a police officer’s contact with a represented
individual if the prosecutor “orders or, with knowledge of the specific conduct,
ratifies the conduct involved.”).

a. Sanctions for Violating the Rule.

A violation of RPC 4.2 may subject a prosecuting attorney to discipline by
the bar. See e.g., People v. Green, 405 Mich. 273, 274 N.W.2d 448, 454-
455 (Mich. 1979).

Statements obtained in violation of RPC 4.2 may be suppressed. See, e.g.
United States v. Hammad, 858 F.2d 834, 840-41 (2nd Cir. 1988); State v.
Miller, 600 N.W.2d 457, 467-68 (Minn. 1999); contra State v. Nicholson,
77 Wn.2d 415, 419, 463 P.2d 633 (1969); State v. Morgan, 231 Kan. 472,
646 P.2d 1064, 1070 (1982) (suppression is never a remedy for a violation
of RPC 4.2); People v. Green, 405 Mich. 273, 274 N.W.2d 448, 454-455
(1979) (suppression is never a remedy for a violation of RPC 4.2).

Juveniles.

Juvenile access to an attorney may not be waived. RCW 13.40.740(2). Juveniles
must be placed in contact with an attorney before questioning.

Appointment of a Lawyer.

The appointment of an attorney at first appearance or arraignment is not an
invocation and does not bar an officer from contacting a defendant for an
interview. An invocation of the Sixth Amendment right to counsel will not trigger
the Fifth Amendment Miranda right to counsel. The Fifth Amendment Miranda
right to counsel may only be invoked at the time of custodial interrogation. An
officer conducting a post-Sixth Amendment appointment of counsel interrogation
must immediately tender Miranda warnings and must obtain a voluntary waiver
of the defendant’s right to remain silent and right to have an attorney present for
the interview. Montejo v. Louisiana, 556 U.S. 778 (2009).

B. Court Rule Right to Counsel.

1.

CrR and CrRLJ 3.1.

The rule-based right to counsel in CrR 3.1 and CrRLJ 3.1 (hereinafter,
“CrR/CrRLJ 3.17) is a limited one. It is not coextensive with the Sixth
Amendment right to counsel. State v. Fedorov, 183 Wn.2d 669, 678, 355 P.3d
1088 (2015). The rule-based right to counsel is subject to legitimate safety and
practical concerns. /d.

CrR/CrRLJ 3.1(c) both provide a pre-charging, post-arrest right of contact with an
attorney. The rules have two parts:

a. Immediate Notification of Right to an Attorney.

The first duty under the rule is to advise the arrested person of the right to
a lawyer. This advice must be given “immediately.” State v. Templeton,
148 Wn.2d 193, 210-11, 59 P.3d 632 (2002). An arrested person must be
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notified as soon as practicable after arrest of his/her court rule right to an
attorney. See CrR/CrRLJ 3.1(c)(1).

This court rule right is not the same as an arrested person's Miranda rights.
The Miranda warnings contained on some departmental issued cards will
not adequately advise a suspect of his or her court rule rights to counsel.
See generally State v. Templeton, 148 Wn.2d 193, 218-19, 59 P.3d 632
(2002) (removal of the phrase “at this time” from the phrase “/[y]ou have
the right at this time to an attorney of your own choosing and to have him
or her present before or during questioning,” does not adequately convey
the suspect’s CrR/CrRLJ 3.1 rights).

The court rule right to counsel may appear on the departmental issued card
as a separate warning.

Telephone Contact with Lawyer.

The second duty under CrR/CrRLJ 3.1(c) is to place the person in custody
with access to a telephone and the telephone number of an attorney “at the
earliest opportunity.” No Washington case has adopted a specific test for
determining what constitutes the “earliest opportunity.” Instead, courts
consider the totality of the circumstances.

Cases in which the defendant was denied access to a phone upon arrival at
the police station, courts have easily found that the court rule right to
counsel has been violated. See, e.g., State v. Copeland, 130 Wn.2d 244,
282,922 P.2d 1304 (1996) (defendant’s court rule right to an attorney was
violated when he was not provided access to a phone upon being taken to
the Kent City Jail); Seattle v. Orwick, 113 Wn.2d 823, 784 P.2d 161
(1989) (defendant’s right of access to an attorney was violated when he
was refused access to a phone upon arrival at the police station). Even in
these circumstances, contact need not be instantaneous. Police are
allowed in certain circumstances to complete the process of booking a
suspect into jail or to execute a search warrant before they provide access
to a telephone and the number for a public defender. State v. Mullins, 158
Wn. App. 360, 369-70, 241 P.3d 456 (2010), review denied, 171 Wn.2d
1006 (2011) (“the rule does not necessarily compel police to postpone
routine prebooking procedures or the execution of a search warrant when
an arrestee expresses the desire to consult an attorney™).

A delay in providing the defendant with telephonic contact with an
attorney may occur when the defendant is treated at a hospital before
booking. Officers should note availability of a government issued cell
phone, hospital rules governing use of cell phones in treatment areas, and
other barriers to making the phone call. Currently, there are no
Washington appellate court cases that addresses what is the “earliest
opportunity”” while someone is receiving medical treatment. But see State
v. Schulze, 116 Wn.2d 154, 804 P.2d 566 (1991) (assuming a violation
occurred when defendant was not provided with access to a phone in the
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2.

emergency room, but finding that neither dismissal of charges nor
suppression of blood test was an appropriate remedy).

Practical Aspects of the Court Rule Right to Counsel.

a.

Access to Telephone and Telephone Numbers.

The arrested person must be given access to a telephone and the telephone
number of the on-call public defender. Phone numbers of private
attorneys may be found on the Washington State Bar Association’s web
site at www.wsba.org (click “Legal Directory” at the top of the page or go
to www.mywsba.org/PersonifyEbusiness/Default.aspx?TabID=1536.)
Many of the listings on the Bar’s web site will include a link to the
attorney's web site. The website may have an after-hours phone number
listed.

In most cases, police are not required to postpone routine prebooking
procedures or the execution of a search warrant when an arrestee
expresses the desire to consult an attorney. State v. Mullins, 158 Wn. App.
360, 366, 241 P.3d 456 (2010), review denied, 171 Wn.2d 1006 (2011).

In DUI cases, police must facilitate a telephone call prior to administering
the alcohol test. See State v. Fitzsimmons, 93 Wn.2d 436, 610 P.2d 893,
vacated and remanded, 449 U.S. 977, aff'd on remand, 94 Wn.2d 858, 620
P.2d 999 (1980), overruled on other grounds by City of Spokane v. Kruger,
116 Wn.2d 135, 803 P.2d 305 (1991). An extended delay is not required.
If an accused has been allowed reasonable access and has made no contact
with counsel, but the test can no longer be delayed, the driver must decide
on his own whether he will submit to the test. State v. Staeheli, 102 Wn.2d
305, 310, 685 P.2d 591 (1984); Seattle v. Koch, 53 Wn. App. 352, 357, 767
P.2d 143, review denied, 112 Wn.2d 1022 (1989).

There may be other situations in which the booking process should be
interrupted. An example would be if the booking process is unduly
protracted.

Actual Contact.

Actual contact with an attorney is not required. Bellevue v. Ohlson, 60
Wn. App. 485, 803 P.2d 1346 (1991). The rules require an opportunity,
rather than actual communication, with an attorney. Thus, reasonable but
unsuccessful attempts to contact counsel will satisfy the rule. Airway
Heights v. Dilley, 45 Wn. App. 87, 94, 724 P.2d 407 (1986).

Examples:

e Rule satisfied where suspect phoned his personal attorney and
three public defenders but was unable to actually reach an
attorney to advise him. Breath test result held admissible.
Bellevue v. Ohlson, 60 Wn. App. 485, 803 P.2d 1346 (1991).
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¢ Rule satisfied when the suspect was provided with the phone
number of the regularly appointed public defender for the city,
as well as another attorney. When attempts to call these
attorneys failed, the suspect did not request any further attempts
when the officer asked him if there was anyone else whom the
defendant wished to have called. Breath test result held
admissible. Airway Heights v. Dilley, 45 Wn. App. 87, 94, 724
P.2d 407 (1986).

e Failure of police to allow a suspect to make an additional call
after receiving no answer from a 10 PM call to the attorney's
office violated this court rule. Case dismissed. Tacoma v.
Myhre, 32 Wn. App. 661, 648 P.2d 912 (1982).

e Rule violated when the defendant, after unequivocally
requesting an attorney after normal business hours, was booked
into jail. Although the defendant had the ability to make free
calls to the public defender’s office business line and those lines
are posted in the jail, the business lines are not monitored after
hours. Defendant’s statements held inadmissible. State v.
Pierce, 169 Wn. App. 533, 547-550, 280 P.3d 1158, review
denied, 175 Wn.2d 1025 (2012).

Choice of Attorney.

The arrested person must be provided with any other means to place
him/her in communication with a lawyer." CrR/CrRLJ 3.1(c)(2). This
does not mean the arrested person must be placed in contact with his or
her personal attorney. Seattle v. Sandholm, 65 Wn. App. 747, 829 P.2d
747 (1992).

Reasonable Privacy.

The rule-based right to counsel does not provide for a right to absolute
privacy for conversations between attorney and client. Privacy between
the arrestee and attorney must be balanced against legitimate safety and
practical concerns. Challenges alleging a violation of the right to privacy
are reviewed under the totality of the circumstances. State v. Fedorov, 183
Wn.2d 669, 671-72, 355 P.3d 1088 (2015).

Police should provide as much privacy as possible during attorney and
arrestee consultations. Fedorov, 183 Wn.2d at 678. A non-exhaustive list
of factors that are taken into account in determining whether police
provided a reasonable amount of privacy include (1) concerns for the
safety of police; (2) prevention of harm to police property; (3) the need to
comply with testing protocols; (4) the physical setting where the events
take place; (5) the safety of the arrestee: arrestees can pose dangers to
themselves, be in danger from substances they may have taken, or have
pressing medical conditions both related and unrelated to the crime of
arrest; (6) the demeanor of the defendant; and (7) whether the arrestee
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asked for more privacy. Fedorov, 183 Wn.2d 678; Seattle v. Koch, 53 Wn.
App. 352,358 n.7, 767 P.2d 143, review denied, 112 Wn.2d 1022 (1989).

If police afford lesser privacy to an arrestee, evidence of intentional
intimidation or eavesdropping by police meant to undermine the arrestee's
rule-based right to consultation would weigh toward finding a violation of
CrR 3.1. Fedorov, 183 Wn.2d at 678.

Washington’s appellate courts found no violation of CrR 3.1 in the
following cases:

e An arrestee’s court-rule rights were not violated by the trooper
remaining in the room during the arrestee’s conversation with
counsel where (1) the arrestee was uncooperative at the time of
arrest, (2) the trooper had legitimate concerns about leaving the
arrestee alone, (3) the layout of the jail where the breath test
machine was located would have required the trooper to lock
himself out of the jail in order to give the arrestee complete
privacy, (4) there was no window through which the trooper
could observe the arrestee for 15 minutes prior to administering
the BAC test, (5) the trooper moved to the other side of the
room where he was out of earshot, and (6) there is no evidence
that the trooper “interfered with, or even so much as paid
attention to, the arrestee’s conversation. State v. Fedorov, 183
Wn.2d 669, 678-79, 355 P.3d 1088 (2015).

e An arrestee’s court rule rights were not violated when the
arresting officer was 5-10 feet away from the arrestee, separated
from the arrestee by a brick wall with an open window
approximately 2 feet by 4 feet during the arrestee’s conversation
with her attorney. Officer stated he could hear the arrestee
talking but could not make out any of her words. Greater
privacy was not provided to make sure the arrestee did not put
anything in her mouth, to prevent the arrestee’s escape, and for
the arrestee’s safety. Seattle v. Koch, 53 Wn. App. 352, 353-54,
767 P.2d 143, review denied, 112 Wn.2d 1022 (1989).

Length of Contact.

Based on Oregon cases, once contact is made with an attorney, reasonable
limitations may be placed upon the length of the consultation. A 15-
minute opportunity to call [an attorney] may satisfy the liberty interest in
communication. Cf. State v. Durbin, 335 Ore. 183, 193, 63 P3d 576 (Ore.
2003) (in the DUI context, where an arrested driver has an Article I, § 11,
“right to a reasonable opportunity to consult privately with counsel,” a 15-
minute opportunity ‘“normally will be sufficient for a person to contact and
consult with a lawyer after that person invokes the right to counsel”).
Staglin v. Driver & Motor Vehicle Servs. Div. (DMV), 227 Ore. App. 240,
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205 P.3d 90 (2009). See also State v. Tyon, 226 Ore. App. 428, 204 P.3d
106 (2009).

Physical presence of an attorney.

An arresting officer need not delay alcohol or field sobriety testing to wait
for attorney. State v. Staeheli, 102 Wn.2d 305, 309, 685 P.2d 591 (1984).
But “[1]f the defendant requests the assistance of counsel, access to
counsel must be provided before administering the test.” State ex rel.
Juckett v. Evergreen Dist. Court, 100 Wn.2d 824, 831, 675 P.2d 599
(1984).

If the attorney that the client called actually gets to the scene or station
house, police may not mislead the attorney about his client’s whereabouts.
Seattle v. Box, 29 Wn. App. 109, 627 P.2d 584 (1981).

If an attorney arrives at the station house on his or her own, without being
called by the arrestee, an officer is not required to delay the administration
of the test or interrogation until after the unretained attorney has contact
with the arrestee. Cf. Moran v. Burbine, 475 U.S. 412 (1986) (Fifth
Amendment); State v. Earls, 116 Wn.2d 364, 372, 805 P.2d 211 (1991)
(Fifth Amendment and Const. art. I, § 9).

Waiver.

A suspect may waive his rights under CrR/CrRLJ 3.1 by voluntarily
initiating communication with the police. State v. Mullins, 158 Wn. App.
360, 366, 241 P.3d 456 (2010), review denied, 171 Wn.2d 1006 (2011).

While a defendant’s reinitiation of conversation with police following a
request for an attorney will resolve any Fifth Amendment issues, CrR 3.1
and CrRLJ 3.1 may still result in the suppression of any statements. The
admissibility of any statements will turn upon whether officers made
reasonable efforts to place the defendant into contact with an attorney
prior to the resumption of questioning. See State v. Pierce, 169 Wn. App.
533, 280 P.3d 1158, review denied, 175 Wn.2d 1025 (2012).

3. Violations:

a.

Standard.

Violation of only the court rule right to counsel is not a constitutional error
so the admission of evidence obtained in violation of the court rule right is
tested under the constitutional harmless error standard. State v. Templeton,
148 Wn.2d 193, 220, 59 P.3d 632 (2002).

Remedy.

Evidence obtained in violation of the court rule right will only be
suppressed if the defendant can demonstrate prejudice arising from the
violation. Defendants will be unable to demonstrate prejudice when the
only advice an attorney can give is to submit to a compelled collection of

evidence. State v. Copeland, 130 Wn.2d 244, 281-83, 922 P.2d 1304
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(1996) (even assuming the court rule right to counsel was violated when
the defendant was not given access to an attorney prior to the collection of
blood and hair pursuant to a search warrant, tests performed on the blood
and hair are not subject to suppression); State v. Schulze, 116 Wn.2d 154,
804 P.2d 566 (1991) (even assuming that the court rule right to counsel
was violated when the defendant was not permitted to contact his attorney
prior to the mandatory blood draw, the results of the blood test are not
subject to suppression).
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III. Recording of Interrogations.
A. The Uniform Electronic Recordation of Custodial Interrogations Act.

In 2021 the Washington legislature passed the Uniform Electronic Recordation of
Custodial Interrogations Act, which was subsequently codified as Chapter 10.122 RCW.

Most other states, and the federal government, have similar requirements that have been
imposed by court rule, case law or policy. See Brandon Garrett, Jurisdictions that Record
Police Interrogations, August 2024, https://wcsj.law.duke.edu/wp-
content/uploads/2024/08/Jurisdictions-that-Record-Police-Interrogations.pdf.

B. Requirements.

Broadly, the Act requires police officers to record custodial interrogations.

Recording interrogations has benefits for police, defendants and the public. It produces a
complete and irrefutable account of what transpired behind closed doors. This enhances
accuracy and confidence in the criminal justice system by eliminating “he-said, she-said”
swearing contests and allowing the juries (as well as the public) to see and hear the
context of the conversation, such as tone of voice, facial expressions and body
movements.

Officers must inform the suspect that the recording is being made, but do not need to
request consent to record. RCW 10.122.040.

1. Adults.

If the suspect is an adult, the Act only requires recordation if the interrogation
relates to a felony. RCW 10.122.030(1). However, best practice is to record all
custodial interrogations.

2. Juveniles.

All custodial Interrogation of juveniles must be recorded. RCW 10.122.030(1).
Note that before any interrogation takes place, a juvenile must be put in contact
with an attorney. See Section IV on Juveniles, below.

3. Places.

The Act requires electronic recording of custodial interrogation occurring at
“places of detention,” which means “a fixed location under the control of a law
enforcement agency where individuals are questioned about alleged crimes or
status offenses.” It specifically includes police vehicles, police or sheriff's
stations, holding cells, jails and correctional or detention facilities. RCW
10.122.020(6).

The Act was written with the intention of having all custodial interrogations
recorded. If a custodial interrogation takes place outside a “place of detention”
the interrogating officer must prepare a report explaining the decision to
interrogate outside a place of detention and summarizing the custodial
interrogation process and the individual's statements. RCW 10.122.030(4)

47


https://wcsj.law.duke.edu/wp-content/uploads/2024/08/Jurisdictions-that-Record-Police-Interrogations.pdf
https://wcsj.law.duke.edu/wp-content/uploads/2024/08/Jurisdictions-that-Record-Police-Interrogations.pdf

Audio or video or both.

Custodial interrogations taking place in fixed facilities controlled by law
enforcement (where it is presumably possible to install equipment) must be both
video and audio recorded. This specifically includes:

Police or sheriff’s stations;
Holding cells;
Jails; and

Correctional or detention facilities (prisons and juvenile rehabilitation
centers.)

Interrogations taking place in any other “place of detention” (e.g. police vehicles)
must be audio recorded. RCW 10.122.030(1).

Contents of the recording.

The recording must include:

All warnings or advice of rights (Miranda), and waiver;
A notice that the contact is being recorded;
The entire interrogation; and

If applicable, any request by the suspect to not be recorded (if “feasible,”
presumably meaning if the suspect agrees.)

Exceptions.

The statutes allow for certain exceptions to the requirement. The burden is on the
State to prove an exception applies.

a.

Individual’s refusal to be electronically recorded.

A custodial interrogation does not need to be recorded if the individual to
be interrogated indicates they will not participate in the interrogation if it
is recorded. If feasible, the agreement to participate without electronic
recording must be electronically recorded. RCW 10.122.060(1).

This exception also applies if the suspect initially agrees to be interviewed,
but subsequently asks that the recording stop. RCW 10.122.060(2).

Exigent circumstances.

Custodial interrogations do not need to be recorded if exigent
circumstances make recording infeasible. RCW 10.122.050. But the
officer shall electronically record an explanation of why exigent
circumstances made recording infeasible. The recording of the
explanation shall occur before the interrogation if feasible or as soon as
practicable after the interrogation. RCW 10.122.050.
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Interrogation in another jurisdiction.

If custodial interrogation occurs in another state in compliance with that
state’s law or is conducted by a federal law enforcement agency in
compliance with federal law, then interrogation need not be recorded
electronically unless the interrogation is conducted with intent to avoid the
requirement of electronic recording. RCW 10.122.070.

No reason to believe the interview relates to a felony (adults only).

Electronic recording of custodial interrogation is not required when the
person to be interviewed is an adult and the officer has no reason to
believe the interview relates to a felony. RCW 10.122.080.

However, if, during custodial interrogation, the officer learns of facts
indicating the individual committed an act that requires electronic
recording of the interrogation, the continued interrogation shall be
electronically recorded, if feasible. RCW 10.122.080(2).

Recording all custodial interrogations will avoid needless litigation about
the recording based on what the officer “should” have known.

This exception does not apply to juveniles because recording is required
for juveniles even for nonfelonies.

Safety of an individual or disclosure of a CI.

A custodial interrogation need not be recorded if the interrogating officer,
or a superior, reasonably believes that recording would jeopardize the
safety of an officer, the individual being interrogated, or another
individual, or would disclose the identity of a confidential informant.
RCW 10.122.090.

If feasible and consistent with the safety of a confidential informant, an
explanation of the basis for the belief that electronic recording would
disclose the informant's identity must be recorded electronically at the
time of the interrogation. If contemporaneous recording of the basis for the
belief is not feasible, the recording must be made as soon as practicable
after the interrogation is completed. RCW 10.122.090.

Officers should keep in mind that, shortly after charges are filed, the entire
recording will probably be released, unredacted, to the defense attorney,
who may share the recording with the defendant.

Equipment malfunctions.

An equipment malfunction does not render any surviving recording
inadmissible. But reasonable maintenance of the equipment is required to
avoid malfunctions, and the equipment must be repaired before the
custodial interrogation if feasible. If only audio or video still works then
recording may be by the one that still works. RCW 10.122.100.
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h. Routine booking questions.

The Act does not require the electronic recordation of statements made
“routinely during the processing of the arrest of an individual.” RCW
10.122.030(5).

Violations.

A violation of the Act does not necessarily render a confession inadmissible.
There is no constitutional right to have custodial interrogation electronically
recorded. State v. Brower, 31 Wn. App. 2d 1072, review denied, 559 P.3d 1020
(2024, unpublished) (“Washington courts have declined to recognize a state
constitutional right to have custodial interrogations be electronically recorded.”)

However, the process for admitting the confession will be more difficult and any
confession may carry less weight with the jury.

a. Remedial action by law enforcement.

If all or part of a custodial interrogation is not recorded, the officer must
prepare a written report, as soon as practicable after the interrogation,
explaining the reason for not electronically recording it, and summarizing
the process that was used and the statements the individual gave. RCW
10.122.030(2), (3).

b. Procedure to introduce an unrecorded custodial interrogation.

If the prosecution wishes to introduce a statement of the defendant that
should have been recorded, but was not, the prosecution must notify the
defense, including what exceptions apply, before any discovery deadlines.
RCW 10.122.120.

At a hearing to determine admissibility of the statement, the court may
take the failure to record into account when deciding whether the
statement was voluntarily made. RCW 10.122.013(1).

Even if the statement is ultimately ruled admissible, the defense is
permitted to raise the fact that the statement was not recorded in
accordance with state law to the jury. RCW 10.122.130(2).

Law enforcement agencies must promulgate policies and procedures.

RCW 10.122.140 and RCW 10.122.150 require law enforcement agencies to
“establish and enforce procedures” to comply with the Act and preserve the
recordings for the duration of any punishment the defendant faces.

Admissibility of recordings.

A certificate of authenticity, sworn under oath by an “appropriate” law
enforcement officer, is sufficient to admit a recording in pre- or post-trial
proceedings.

Presumably an “appropriate” officer is one who conducted or observed the
interrogation. There is no case law, as of this writing, as to whether a custodian or
records, for example, who did not witness the interrogation, is “appropriate.”
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9. Case law.

As of this writing, there is no Washington case law interpreting the Act. However,
courts are instructed to construe its provisions to promote consistency with other
jurisdictions that have enacted it. RCW 10.122.190.

The Act was originally drafted by the Uniform Law Commission and had
previously been enacted in Indiana* and Vermont. Washington and Delaware
passed it in 2021. For a current list of jurisdictions who have passed the act, see
https://www.uniformlaws.org/committees/community-
home?communitykey=d85cdc74-3152-4710-a3al-fca27f58ebe8 (last accessed
Dec. 18, 2025).

4 In Indiana, the courts promulgated the Act in their evidence rules. See Indiana Rules of Evidence Rule 617,
Unrecorded Statements During Custodial Interrogation.
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Electronic Recordation Flow Chart (adults only)

You may proceed with questioning,
without recording.

Report that includes why the

ks the suspect in a police)
sheriff's station, holding cell,
i2il, prison or detention facli

Exceptions to recordation:

e Refusal

e Exigency

e Non-felony

e Outside Washington
e Safety

e Malfunction

e Routine booking questions
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IV.

A.

Juveniles.
Juvenile access to counsel law.

The Washington State constitution provides no greater protection for minors waiving
their right to remain silent than is provided by the Fifth Amendment. Dutil v. State, 93
Wn.2d 84, 606 P.2d 269 (1980). However, the Washington State legislature has decided
to provide extra protection by statute.

RCW 13.40.740 took effect on January 1, 2022. The law:

e Requires juveniles to consult with an attorney before waiving their right to
remain silent (among other rights.) The consultation cannot be waived by
the juvenile or their parent or guardian;

e Requires police officers to facilitate the consultation with an attorney;

e  Establishes a 24/7 toll free phone line manned by Office of Public Defense
attorneys; and

e Forbids use of a juvenile’s statements in court if made to law enforcement
without a consultation (with exceptions if the statement was spontaneous
or is for impeachment.)

Youth Access to Counsel line: (877) J-PUB-DEF (578-2333) or (360) 252-9656

1. Not limited to arrestees.

Because the law requires a consultation before the juvenile waives their rights, it
is not limited to arrested juveniles. The law presumes juveniles cannot waive
their rights without an attorney consultation. Therefore, an officer must facilitate
the consultation any time the officer should read the Miranda warning (or
conducts a search of property, dwellings, or vehicles under the juvenile’s control.)

2. Not limited to suspects.

The law is not limited to those suspected of crime. Any juvenile for whom there
is probable cause of involvement of a crime must be afforded a consultation.

3. Exceptions.

The statute allows a law enforcement officer to question a detained juvenile
without a consultation in two situations:

a. Trafficking victim.

The juvenile is suspected of being trafficked. RCW 13.40.740(4)(a).
However, the juvenile’s responses may only be used in a subsequent

human trafficking prosecution, not against the juvenile who made the
statements; and
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b. Exigent circumstances.

In cases where the juvenile’s immediate answers may protect life, the
exigent circumstances exception applies. The exception is limited to those
questions necessary to protect life and does not open the door to unrelated
questions.

B. Recording.

In the unlikely event that a juvenile consents to an interview after consulting with an
attorney, the entire conversation, including the advice of rights, must be recorded if the
juvenile would consider themselves “in custody.”

The standard for whether the juvenile is “in custody” is subjective and based on the
perspective of the juvenile. If a police officer believes that they should administer the
Miranda warning, the juvenile is probably “in custody” for the purposes of this law.

For a more in-depth discussion of the Uniform Electronic Recordation of Custodial
Interrogations Act see Section III, above.

1. Places where interrogation must be audio and video recorded:

Schools and any “place of detention” as defined by the act (police vehicles,
sheriff’s or police stations, holding cells, jails, correctional or detention facilities.)

2. Subject of the questioning.

If the questioning relates to status offenses (e.g. truancy), felonies or
misdemeanors, the Act’s requirements apply.
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Evidentiary Issues Concerning Confessions.

Confessions as admissions by a party opponent.

Hearsay is an out-of-court statement offered to prove the truth of the matter asserted. ER
801(c). A person who made a statement outside of court is called the “declarant.” ER
801(b). Unless an exception applies, hearsay is generally not admissible at trial. ER 802.
However, the hearsay rule does not bar confessions by a criminal defendant because of
the party-opponent rule.

1.

Statements that are not hearsay.

The out-of-court statements of a party to the case (such as the defendant in a
criminal case) are not hearsay, when the statement is 1) offered by the opposing
party (in a criminal case, the State); AND 2) offered against the defendant. ER
801(d)(2).

Were these two conditions not in place, a criminal could commit a crime, tell
several people an alibi or defense, then at trial call those people as witnesses for
the purposes of introducing an alibi or defense without ever exposing her- or
himself to cross-examination.

Although the statement must be offered by the opposing party against the
declarant, the statement need not be an explicit admission of guilt or a statement
against interest. State v. Price, 126 Wn. App. 617, 635, 109 P.3d 27 (2005),
overruled on other grounds by State v. Hampton, 184 Wn.2d 656, 361 P.3d 734
(2015).

Tacit admissions.

Confessions are most frequently statements made directly by the defendant.
However, the defendant him- or herself need not have been the speaker. When a
third party makes a statement incriminating the defendant it may be admissible as
an adopted admission due to the defendant’s response or lack of response, or
relationship with the speaker.

a. Adoptive admissions.

A defendant “...can manifest adoption of a statement by words, gestures,
or complete silence. State v. Neslund, 50 Wn. App. 531, 550-51, 749 P.2d
725, review denied, 110 Wn.2d 1025 (1988). If the defendant hears
another make a statement which incriminates the defendant and either 1)
agrees with the statement; or i1) doesn’t deny it, the defendant has
manifested an adoption or belief in the truth of the statement. ER
801(d)(2)(i1).

To admit the statements, the court must make a preliminary determination
that there are sufficient foundational facts from which the jury could
conclude that the defendant actually heard, understood and acquiesced in
the statement, and an innocent person would be induced to respond.
Neslund at 551. However, the final determination of whether the

56



defendant adopted the statement is a decision for the jury, which must be
instructed that it may only consider the statement as evidence if it finds
under the circumstances that the defendant heard, understood, and
acquiesced in the statement. State v. Hill, 6 Wn. App. 2d 629, 647, 431
P.3d 1044 (2018).

Nodding one’s head “yes” to the victim’s incriminating account
of the crime. State v. Anderson, 44 Wn. App. 644, 651, 723 P.2d
464, 469 (1986).

By not saying anything in the face of an incriminating statement,
since a person is generally expected to deny false accusations.
“Silence constitutes an admission only if (1) the party-opponent
heard the accusatory or incriminating statement and was
mentally and physically able to respond; and (2) the statement
and circumstances were such that it is reasonable to conclude the
party-opponent would have responded had there been no
intention to acquiesce.” State v. Neslund, 50 Wn. App. 531, 551,
749 P.2d 725, review denied, 110 Wn.2d 1025 (1988).

Not all responses to an incriminating statement imply adoption.
In State v. Hill, 6 Wn.App.2d 629, 431 P.3d 1044 (2018) the
victim sent the defendant a text messages accusing him of
“...pull[ing] my hair for 3 hours and... I was not able to say
anything but pee on myself” to which the defendant replied, “U
said lets be adults so lets do that” [sic]. The Court of Appeals
ruled that this statement did not indicate the defendant “acceded
or acquiesced” to the accusation, and so did not adopt the
accusation.

b. Those who speak on behalf of the defendant.

A defendant’s relationship with the speaker can cause the speaker’s
statement to be imputed to the defendant.

A person speaking in a representative capacity. ER 801(d)(2)(i).

A person authorized by the defendant to make the statement. ER
801(d)(2)(ii1).

The defendant’s agent or servant. ER 801(d)(2)(iv). This
includes the defendant’s attorney. State v. Garland, 169 Wn.
App. 869, 282 P.3d 1137 (2012).

Statements made by a coconspirator, during the conspiracy and
in furtherance of the conspiracy, are also not hearsay. ER
801(d)(2)(v).

Note that statements made after the conspiracy has ended or following the
arrest of one of the alleged coconspirators (e.g. confessions to police) are
not within this exemption. State v. St. Pierre, 111 Wn.2d 105, 119, 759
P.2d 383 (1988).
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The trial court must find by a preponderance of the evidence that a
conspiracy existed, and the defendant was a member of it. State v. Guloy,
104 Wn.2d 412, 420, 705 P.2d 1182 (1985). Because this is a threshold
evidentiary determination, both admissible and inadmissible evidence may
be considered. /d. (citing ER 104). Conspiracy need not be charged.
State v. Dictado, 102 Wn.2d 277, 283, 687 P.2d 172 (1984) overruled on
other grounds by State v. Harris, 106 Wn.2d 784, 725 P.2d 975 (1986).

However, confrontation clause limits apply. A defendant must be given an
opportunity to cross-examine a co-conspirator whose testimonial
statement is introduced in court. This is addressed in more detail in the
next section.

Example:

A co-conspirator’s statement to an acquaintance that the co-conspirator
and a friend had discussed committing a burglary and that the friend
had called the co-conspirator while committing the burglary was
nontestimonial and properly admitted. State v. Wilcoxon, 185 Wn.2d
324,335,373 P.3d 224 (2016).

Statements of interrogators in recorded confessions.

Because interviews with suspects are now usually recorded by body cam, dash
cam, or fixed recording device in an interview room, the issue of the statements of
the interrogating officers will increasingly become an issue.

Generally, an interrogating officer will be asking questions, which are not usually
assertions, and therefore not “statements” for purposes of the hearsay rule. ER
801(a).

However, in the course of an interview, an officer might suggest the suspect of
lying, a common interview technique. In State v. Demery, the Washington
Supreme Court held that such accusations were not “opinion testimony” because
the statements of the officers in the recording were not testimony. State v.
Demery, 144 Wn.2d 753, 760, 30 P.3d 1278 (2001).

The court noted that when trial court admits third party statements to provide
context to a defendant’s responses, the court should give a limiting instruction.
Note that the Rule of Completeness, ER 106, will usually trump the hearsay rule
when required by fairness. See State v. Bennett, -- Wn.2d ---, 2026 WL 111666
(2026).

The Bruton rule.

A criminal defendant has the right to remain silent and not testify at trial. U.S. Const.
amend. V § 3. A criminal defendant also has the right to cross-examine any person who
gives evidence against him or her in trial. U.S. Const. amend. VI § 5. But what happens
when two co-defendants are tried together and one defendant (or both) gave statements
incriminating the other?

58



Illustration:

If Jane gives a confession to the police admitting that she and Dick committed the
crime together, the confession is non-hearsay at Jane’s trial. But if Jane and Dick are
tried together, that confession would be evidence against Dick. Therefore, if the
statement is used against Dick, Dick has a constitutional right to cross-examine Jane
about the confession. However, Dick cannot compel Jane to take the stand to be cross-
examined about the statement because Jane has a right to not testify at her trial.

This is the situation that arose in Bruton v. United States, 391 U.S. 123 (1968). In
Bruton, the U.S. Supreme Court held that where codefendants are tried separately and a
confession of one codefendant implicates the other, simply instructing the jury to only
consider the confession against the codefendant who made the statement is insufficient.

Bruton’s rule is narrow and applies only to directly accusatory incriminating confessions
made by (nontestifying) co-defendants. In a joint trial, admitting the co-defendant’s out-
of-court confession, which implicated a (nonconfessing) defendant, does not violate the
confrontation clause, if that confession is: 1) not obviously redacted; 2) only indirectly
implicates the nonconfessing defendant; and 3) coupled with a limiting instruction, which
tells the jury to only consider the confession against the confessor. Samia v. United
States, 599 U.S. 635 (2023). The U.S. Supreme Court has upheld having a law
enforcement officer read a confessing co-defendant’s statement to the jury, replacing the
other defendant’s name with, “somebody else,” and “the other person” coupled with an
instruction that the jury could only consider the statement against the confessing co-
defendant. Id.

The Bruton rule only applies to testimonial hearsay. Nontestimonial hearsay, such as
statements during the course of and in furtherance of a conspiracy do not require
redactions. See generally State v. Wilcoxon, 185 Wn.2d 324, 373 P.3d 224 (2016).

Example:

In Samia v. United States, 599 U.S. 635 (2023), during a joint trial, a DEA agent read
defendant Stillwell’s confession in which she implicated both herself and defendant
Samia, but replaced Samia’s name with the words, “the other person.” The U.S.
Supreme Court held that this was sufficient and did not violate defendant Samia’s
confrontation clause rights.

However, in State v. Fisher, 185 Wn.2d 836, 374 P.3d 1185 (2016), in a joint trial,
defendant Fisher’s confession that also implicated defendant Trosclair was read to the
jury with the words, “the first guy” replacing defendant Trosclair’s name. The
Washington Supreme Court held that defendant Trosclair’s confrontation clause rights
were violated because “the first guy” in context obviously referred to Trosclair. Fisher
would seem to have been overruled by Samia, however, as of this writing, there are no
Washington cases on the issue since Samia.
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C. The corpus delecti rule.

The corpus delecti is the term for the proof that a crime has been committed (as opposed
to an innocent explanation for a loss.) The corpus delecti rule governs admissions of a
defendant’s incriminating statements.

1.

Corpus delecti defined.
“Corpus” is injury or loss.

“Delecti” is the proof that criminal agency is responsible for the corpus (as
opposed to a non-criminal cause). Examples of delecti could be a bullet wound
in a corpse, evidence of an accelerant at an arson, or proof that the drunk at the
collision scene was the driver.

Proof of the corpus delecti is necessary in a criminal prosecution because injury
or loss may have non-criminal causes. For example, a dead body may be the
result of disease or suicide, or unlawful force. A house may have burned because
of faulty wiring, a lightning strike, or an arsonist using an accelerant. The
intoxicated person near a crashed car could be someone walking home from a
tavern who stumbled upon the scene by happenstance, or the intoxicated driver
who exited the car after causing the collision.

Taken together, the corpus and the delecti are the proof that a crime has been
committed. City of Bremerton v. Corbett, 106 Wn.2d 569, 574, 723 P.2d 1135
(1986). Both must be proven beyond a reasonable doubt in every criminal case.
Timmerman v. Territory, 3 Wash. Terr. 445 (1888).

The corpus delecti rule.

The corpus delecti rule states that a confession cannot be used to prove the corpus
delecti without independent evidence corroborating the confession. State v.
Whalen, 131 Wn. App. 58, 62, 126 P.3d 55 (2005). Stated another way, the State
must prove that a crime was committed before relying on a confession to meet its
burden of proof.

a. Evidentiary aspects of the rule

The corpus delecti rule comes from a judicial mistrust of extrajudicial
confessions and is not constitutional. State v. Dow, 168 Wn.2d 243, 249,
227 P.3d 1278 (2010).

The rule is both a rule of admissibility and a rule of sufficiency. Id. at 251.

The evidentiary threshold required before a confession can be admitted is
lower than what is required to send the case to the jury. State v. Smith, 115
Wn.2d 775, 781, 801 P.2d 975 (1990). Only prima facie evidence of the
corpus delecti is needed to admit a confession. State v. Meyer, 37 Wn.2d
759, 764,226 P.2d 204 (1951).

The independent evidence is viewed in a light most favorable to the State.
State v. Cardenas-Flores, 189 Wn.2d 243, 264, 401 P.3d 19 (2017). The
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court assumes the truth of the State’s evidence, and all inferences that can
be made from it. State v. Aten, 130 Wn.2d 640, 656, 927 P.2d 210 (1996).

The evidence is insufficient where it is consistent with both guilt and
innocence. Id. However, the State need not disprove alternate theories.
Corbett at 578.

Limitations.

The corpus delecti rule applies only to confessions, that is, expressions of
guilt made after the crime. Statements that constitute a crime, or made
during the course of the crime, are not encompassed in the rule. State v.
Dyson, 91 Wn. App. 761, 764, 959 P.2d 1138 (1998).

Nothing in the rule limits its application to statements made to state actors
or the police. Confessions made to private citizens must be corroborated
as well (in fact, the rule predates organized police forces.)

Examples:

e Evidence was sufficient to establish corpus delecti of DUI
where the vehicle, which had a manual transmission, was
registered to the defendant and the only other person at the
scene could not drive a stick shift. City of Bremerton v. Corbett,
106 Wn.2d 569, 723 P.2d 1135 (1986).

e Evidence was sufficient to establish corpus delecti of Controlled
Substance Homicide where: (1) defendant and victim were
friends and had previously ingested drugs together; (2) on the
day the victim died he sent friends a photo of himself holding a
handful of pills and a prescription bottle cap; (3) the pills in the
picture were identified as methadone and alprazolam; (4) the
defendant had prescriptions for those medications but the victim
did not; and (5) the defendant had filled her prescriptions the
day of the death but the prescription bottles were almost empty
the next day. State v. Zillyette, 163 Wn. App. 124, 256 P.3d
1288 (2011), rev'd, on other grounds, 173 Wn.2d 784, 270 P.3d
589 (2012).

e Evidence was insufficient to prove corpus delecti in a child
homicide case where the defendant took over the care of an
infant in the evening and the infant was dead the next morning,
and the pathologist could not say if the infant died from SIDS or
suffocation. State v. Aten, 130 Wn.2d 640, 927 P.2d 210 (1996).

e The independent evidence must corroborate the crime charged.
“For charges of possession with intent to deliver, corpus delicti
requires evidence of an intent to deliver...” State v. Sprague, 16
Wn. App. 2d 213, 227,480 P.3d 471 (2021). Evidence was
insufficient to prove Unlawful Possession of Pseudoephedrine
and/or Ephedrine with Intent to Manufacture Methamphetamine
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where the evidence showed only that the defendant shoplifted
several boxes of cold medicine. State v. Whalen, 131 Wn. App.
58, 126 P.3d 55 (2005). The independent evidence only proved
that the defendant intended to steal cold medicine.

c. Alternate statutory version of the rule.

In cases where the victim of the crime is either 1) dead; or 2) incompetent
to testify RCW 10.58.035 lowers the threshold to admit a confession. In
such a case the State need only show that the confession is trustworthy,
based on the surrounding circumstances. However, RCW 10.58.035
addresses only the admissibility of the confession, and the confession
alone is still insufficient to establish the corpus delecti. State v. Dow, 168
Wn.2d 243, 249, 227 P.3d 1278 (2010).

D. Effect of conviction on the right to remain silent.

Once a person pleads guilty to a crime, she or he no longer has a privilege against self-
incrimination as to those acts. State v. Ruiz, 176 Wn. App. 623, 636, 309 P.3d 700
(2013). This is because once a person has pled guilty, they have essentially confessed to
the crime, so the incrimination is complete, and further confessions are not prejudicial.

However, if a person was convicted of a crime after a trial they may retain the privilege
until the matter is final. Id. This privilege may apply if the offender has filed a collateral
attack, such as a Personal Restraint Petition. State v. Meza, 22 Wn. App. 2d 514, 528,
512 P.3d 608 (2022). However, the privilege is not automatically granted as to any
testimony the offender might be called to give, and the offender’s attorney may not assert
the privilege on behalf of the offender. The offender must assert the privilege, and the
court must make an inquiry as to whether the privilege applies in the situation. State v.
Levy, 156 Wn.2d 709, 732, 132 P.3d 1076 (2006).

E. Statements of the defendant in prior proceedings.

1. A defendant’s prior testimony

A defendant’s testimony at a prior trial is generally admissible against him.
Harrison v. United States, 392 U.S. 219, 222 (1968) (“a defendant’s testimony at
a former trial is admissible in evidence against him in later proceedings.”) ER
801(d)(2).

Except when related to plea negotiations. See Sec. (E)(1) re ER 410 above.

And except if the defendant claims he only testified at the former trial because the
court erroneously denied his motion to suppress, then the prosecution has the

burden of showing that is not the case. State v. Peele, 10 Wn. App. 58, 68, 516
P.2d 788 (1973).

The prosecution may use the defendant’s prior testimony against him without
showing the defendant is unavailable to testify if the prior testimony is an
admission of a party opponent under ER 801(d)(2). § 804.30 Admissions by
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party-opponent distinguished, 5C Wash. Prac., Evidence Law and Practice §
804.30 (6th ed.); § 804.14 Former testimony generally, relationship to other rules
and right to confrontation, 5C Wash. Prac., Evidence Law and Practice § 804.14
(6th ed.)

The defendant’s prior testimony need not be a statement against interest to be
admissible as an admission of a party opponent. State v. Anderson, 44 Wn.App.
644, 651 n. 4, 723 P.2d 464 (1986) (“While the hearsay exception for statements
against interest, ER 804(b)(3), requires an inconsistent declaration, there is no
such requirement for admissions under ER 801(d)(2)”)

If the prosecutor introduces only part of the defendant’s prior testimony, then
under the “rule of completeness” the defendant may require the prosecutor to
introduce any other part which “ought in fairness” be considered along with it.
ER 106, See State v. Bennett, -- Wn.2d ---, 2026 WL 111666 (2026). See also
United States v. Glover, 101 F.3d 1183, 1189 (7th Cir. 1996), State v. West, 70
Wn.2d 751, 754, 424 P.2d 1014 (1967) (where one party has introduced part of a
conversation, the opposing party is entitled to introduce the balance thereof in
order to explain, modify or rebut the evidence already introduced insofar as it
relates to the same subject matter and is relevant to the issue involved); State v.
LaPierre, 71 Wn.2d 385, 428 P.2d 579 (1967) (trial court has discretion to
refuse portions of a written document if they are not connected

with portion previously admitted and do not tend to modify, explain or rebut it).

Defendant’s testimony in prior or contemporaneous civil proceedings

A witness may assert the 5" Amendment protection against self-incrimination in a
non-criminal proceeding if the answer may incriminate them in future criminal
proceedings. Fam. of Butts v. Constantine, 198 Wn. 2d 27, 63—64, 491 P.3d 132
(2021):

“The Fifth Amendment privilege permits a person to refuse to testify at a criminal
trial, or to refuse to answer official questions asked in any other proceeding,
where the answer might tend to incriminate [them] in future criminal
proceedings.” King v. Olympic Pipeline Co., 104 Wn. App. 338, 351, 16 P.3d 45
(2000).

a. No blanket right.

However, ‘[t]here is no blanket Fifth Amendment right to refuse to answer
questions based on an assertion that any and all questions might tend to be
incriminatory.” Eastham v. Arndt, 28 Wn. App. 524, 532, 624 P.2d 1159
(1981). Instead, in noncriminal proceedings like coroner's inquests, the
‘only way the privilege can be asserted is on a question-by-question basis.’
Jane Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258, 1263 (9th Cir.
2000); see also State v. King, 130 Wn.2d 517, 524, 925 P.2d 606 (1996).”

b. Stay of parallel civil proceedings.

"On the one hand, a parallel civil proceeding can vitiate the protections
afforded the accused in the criminal proceeding if the prosecutor can use
information obtained from him through civil discovery or testimony
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elicited in the civil litigation.... On the other hand, the pendency of a
parallel criminal proceeding can impede the search for truth in the civil if
the accused resists disclosure and asserts his privilege against self-
incrimination and thereby conceals important evidence. In the face of this
dilemma, ‘a court may decide in its discretion to stay civil proceedings,
postpone civil discovery, or impose protective orders and conditions
‘when the interests of justice seem[ ] to require such action.”" King v.
Olympic Pipeline Co. at 351-352.

Plea negotiations.

A defendant’s statements made during plea negotiations or during entry of a guilty
plea cannot be used in any civil or criminal proceeding against him, except that
such statements can be used in a criminal proceeding against him for perjury or
false statements if the statements were made under oath and in the presence of
counsel. ER 410, State v. Nelson, 108 Wn.App. 918, 33 P.3d 419 (2001)
(defendant’s prior testimony at his parent’s trial should not have been admitted
against him at his own subsequent trial because the prior statements were related
to plea negotiations. But erroneous admission was harmless error), State v.
Nowinski, 124 Wn.App. 617, 102 P.3d 840 (2004) (the court suppressed the
defendant’s confession because the defendant subjectively believed he made the
confession during plea negotiations)

CrR/CrRLJ 3.5 hearings

When the state intends to use the defendant’s statements against him, the court

shall set a 3.5 hearing to determine whether the statements are admissible. CrR
3.5(a). In District Court, the court must only set a 3.5 hearing “upon demand.”
CrRLJ 3.5(a)

A defendant may waive their right to a CrR 3.5 hearing. State v. Myers, 86 Wn.2d
419, 425-26, 545 P.2d 538 (1976). An attorney may waive a 3.5 hearing on their
client’s behalf. State v. Fanger, 34 Wn. App. 635, 637, 663 P.2d 120 (1983)
(“[A]n attorney is impliedly authorized to stipulate to and to waive procedural
matters, such as those obviating the need for certain proof.”).

Failure to hold a 3.5 hearing does not render a statement inadmissible if the record
shows the statement was voluntary, and the defendant was advised of his or her
constitutional rights. State v. Williams, 137 Wn.2d 746, 754, 975 P.2d 963 (1999).

A defendant does not waive the right to remain silent at trial by testifying at a 3.5
hearing. CrR 3.5 (b)

The state cannot mention to the jury the statements that the defendant made at the
3.5 hearing, or the fact that the defendant testified at the 3.5 hearing, unless the
defendant testifies concerning the statements at trial. CrR 3.5(b)

Weapons surrender & the 5" Amendment right against self-incrimination
a. Washington’s statutory scheme.

The weapons surrender statute, RCW 9.41.801, does not violate the Fifth
Amendment protection against self-incrimination because subsection
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(9)(a) provides immunity, and if 9(a) does not provide immunity then the
prosecutor may provide immunity, and if the prosecutor does not provide
immunity then the person can only be ordered to surrender weapons that
are not self-incriminating. Montesi v. Montesi, 34 Wn.App.2d 777, 572
P.3d 459 (2025). People v. Havrish, 8 N.Y.3d 389, 391 (2007) (“The issue
before us is whether defendant's surrender of the handgun was privileged
under the Fifth Amendment. We conclude that it was ...””) But see
Baltimore City Dep't of Soc. Servs. v. Bouknight, 493 U.S. 549 (1990)
(mother could not invoke privilege against self-incrimination to resist
juvenile court order to produce child).

Effect on federal prosecutions.

Federal prosecutors generally cannot use a defendant’s compelled
incriminating statements, or compelled incriminating firearms, from a
prior state prosecution, in a federal prosecution. United States v. Balsys,
524 U.S. 666, 697 (1998) ("If testimony is compelled, Murphy [378 U.S.
52,79 (1964) (abrogated on other grounds)] itself illustrates that domestic
courts are not even wholly dependent on immunity statutes to see that no
use will be made against the witness; the exclusionary principle will
guarantee that. See Murphy, 378 U.S., at 79, 84 S.Ct., at 1609-1610.
Whatever the cost to the Government may be, the benefit to the individual
is not in doubt in a domestic proceeding.") Murphy v. Waterfront Comm'n
of New York Harbor, 378 U.S. 52, 79 (1964), abrogated on other grounds
by United States v. Balsys, 524 U.S. 666 (1998) (“We conclude, moreover,
that in order to implement this constitutional rule and accommodate the
interests of the State and Federal Governments in investigating and
prosecuting crime, the Federal Government must be prohibited from
making any such use of compelled testimony and its fruits. This
exclusionary rule, while permitting the States to secure information
necessary for effective law enforcement, leaves the witness and the
Federal Government in substantially the same position as if the witness
had claimed his privilege in the absence of a state grant of immunity.")

Effect on foreign prosecutions.

The same is not true for proceedings in other countries where the 5
Amendment does not apply. Balsys, 524 U.S. 666 (concern with
prosecution in other countries was beyond scope of Fifth Amendment
privilege against self-incrimination.)

Inculpatory statements made to a spouse or domestic partner.

In Washington, private communications between spouses and between domestic partners
are privileged. Therefore, a defendant’s inculpatory statements made to a spouse or to a
domestic partner during the marriage are not available for use against the defendant in
court. See RCW 5.60.060(1).

This privilege does not apply in the following situations:
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e Criminal cases where one spouse or partner is the victim of the other;

e Criminal cases where the accused is the parent or guardian of the child victim;
e (Civil cases between spouses;

e Sexually Violent Predator cases; and

e Involuntary Treatment Act cases.

This privilege only applies to communications made in confidence. The presence of a
third party during the communication makes the communication nonprivileged. State v.
Barnhart, 73 Wn.2d 936, 940, 442 P.2d 959 (1968).

The privilege protects communications made during the marriage, so a defendant may not
marry a person to whom she or he has made inculpatory statements to prevent those
statements from being used at trial. State v. Thomas, 150 Wn.2d 821, 868, 83 P.3d 970
(2004).

Note that a spouse or domestic partner is incompetent to testify against their current
spouse or domestic partner in court, not just as to confidential communications. This
incompetency is an evidence rule and does not bar the statements of a spouse to police or
third parties. State v. Burden, 120 Wn.2d 371, 841 P.2d 758 (1992). Dissolving the
marriage or partnership removes the incompetence, but the privilege as to statements
made during the marriage remain, even surviving death of the speaking spouse. State v.
Thorne, 43 Wn.2d 47, 56-57, 260 P.2d 331 (1953), overruled on other grounds by State v.
Crossguns, 199 Wn.2d 282, 505 P.3d 529 (2022).
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	CONFESSIONS
	I. Right to silence
	“No person shall be… compelled in any criminal case to be a witness against himself” or herself.  U.S. Const. amend. V (the “self-incrimination clause.”)
	The Fifth Amendment right against self-incrimination protects communications which are: 1) testimonial; 2) incriminating; and 3) compelled.  Hiibel v. Sixth Judicial Dist. Court of Nevada, Humboldt Cnty., 542 U.S. 177, 189 (2004).
	“Testimonial” means a communication that explicitly or implicitly relates a factual assertion or discloses some information.  Doe v. United States, 487 U.S. 201, 210 (1988).  
	Statements of a suspect will almost always be “testimonial.”  However, “the Fifth Amendment privilege against self-incrimination also applies to acts that imply assertions of fact.”  Id. at 208.  
	Example of acts found to be testimonial:
	Handing over or revealing the location of incriminating evidence in response to questioning.  State v. Wethered, 110 Wn.2d 466, 755 P.2d 797 (1988).
	The protection is not implicated when the suspect him- or herself is the source of real or physical evidence.  Heinemann v. Whitman Cnty. Dist. Court, 105 Wn.2d 796, 801, 718 P.2d 789 (1986).  The Fifth Amendment “…offers no protection against compulsion to submit to fingerprinting, photographing, or measurements, to write or speak for identification, to appear in court, to stand, to assume a stance, to walk, or to make a particular gesture.”  Schmerber v. California, 384 U.S. 757, 764 (1966).  The suspect’s mannerisms, such as slurred speech, are not “testimonial.”  Pennsylvania v. Muniz, 496 U.S. 582, 591 (1990).
	An involuntary act is not testimonial; there must be some “cognitive exertion.”  United States v. Payne, 99 F.4th 495, 512 (9th Cir. 2024), cert. denied, 145 S. Ct. 605 (2024).
	Examples of NON-testimonial acts:
	 Trying on an article of clothing.  Holt v. United States, 218 U.S. 245, 252-53 (1910).
	 Providing a handwriting exemplar or a recording of one’s voice for comparison purposes.  Gilbert v. California, 388 U.S. 263 (1967).
	 Appearing in a lineup.  State v. West, 70 Wn.2d 751, 424 P.2d 1014 (1967);
	 Field sobriety tests.  Mercer Island v. Walker, 76 Wn.2d 607, 458 P.2d 274 (1969);
	 Refusing to perform field sobriety tests.  City of Seattle v. Stalsbroten, 138 Wn.2d 227, 978 P.2d 1059 (1999);
	 Refusing to open the door of a residence.  State v. Steen, 164 Wn. App. 789, 265 P.3d 901 (2011), as amended (Dec. 20, 2011).
	 Consenting to a search.  United States v. Hidalgo, 7 F.3d 1566 (11th Cir. 1993); United States v. Rodriguez-Garcia, 983 F.2d 1563 (10th Cir. 1993); State v. Turner, 136 Wis.2d 333, 350–51, 401 N.W.2d 827 (1987); State v. Baumeister, 80 Or.App. 626, 628–29, 723 P.2d 1049, review denied, 302 Or. 299, 728 P.2d 531 (1986).
	 Having one’s finger used to unlock a biometric lock.  United States v. Payne, 99 F.4th 495, 512 (9th Cir. 2024), cert. denied, 145 S. Ct. 605 (2024) (however, if the suspect were asked which finger unlocks the device, the answer would be “testimonial.”)
	An incriminating communication is “any disclosure[ ] that the witness reasonably believes could be used in a criminal prosecution or could lead to other evidence that might be so used.”  Kastigar v. United States, 406 U.S. 441, 445 (1972).
	“Incriminating” includes non-inculpatory statements that may lead to evidence of other crimes.  Doe v. United States, 487 U.S. 201, 208 n. 6 (1988).
	Example of what is not incriminating:
	 Generally, a person’s name, date of birth, and the fact of their presence are not incriminating.  State v. Steen, 164 Wn. App. 789, 803, 265 P.3d 901 (2011), as amended (Dec. 20, 2011).
	“Compelled” does not mean “involuntary in traditional terms.”  Miranda v. Arizona, 384 U.S. 436, 457 (1966).  It includes “informal compulsion exerted by law-enforcement officers during in-custody questioning.”  Id. at 461.
	Failure to administer Miranda warnings to a suspect in custody creates a presumption of compulsion.  Oregon v. Elstad, 470 U.S. 298, 307 (1985).  That is because a statement cannot be voluntary (or, “not compelled”) if it is made without being advised that one does not have to make the statement.  Miranda at 465.
	B. Washington constitution.

	“No person shall be compelled in any criminal case to give evidence against himself...”  Wash. Const. art. I, § 9.
	The Washington State constitution is coextensive with the federal constitution.  State v. Russell, 125 Wn.2d 24, 59-62, 882 P.2d 747 (1994); State v. Earls, 116 Wn.2d 364, 374-75, 805 P.2d 211 (1991) (“[R]esort to the Gunwall analysis is unnecessary because this court has already held that the protection of article 1, section 9 is coextensive with, not broader than, the protection of the Fifth Amendment.”); State v. Moore, 79 Wn.2d 51, 57, 483 P.2d 630 (1971) ("The Washington constitutional provision against self-incrimination envisions the same guarantee as that provided in the federal constitution. There is no compelling justification for its expansion."); State v. Horton, 195 Wn. App. 202, 380 P.3d 608 (2016), review denied, 187 Wn.2d 1003 (2017) (article I, section 9 of the Washington Constitution does not afford greater protections than the United States Constitution regarding waiver of counsel during custodial interrogations). 
	C. History of the Miranda Rule.
	1. Escobedo v. Illinios (1964).


	In Escobedo v. Illinois, 378 U.S. 478 (1964) Chicago police arrested Escobedo and questioned him at the police station without notice of his rights.  Escobedo asked to consult with his lawyer, but police refused, even though Escobedo’s lawyer was in the station trying to see him.  The U.S. Supreme Court reversed the conviction, holding that a suspect has a right to the assistance of counsel before formal charges have been brought.  In addition to holding that his right to counsel had been violated, the court was concerned about psychological coercion.
	2. Miranda v. Arizona (1966).

	In Miranda v. Arizona, 384 U.S. 436 (1966) police officers agreed to drop some charges if the defendant confessed to kidnapping.  He agreed and confessed.  He was convicted of kidnapping and rape.  The U.S. Supreme Court reversed his conviction.0F
	Editor’s note: 
	Before the Miranda decision, Wash. Const. art. I, § 9 was held to be less protective than the Fifth Amendment.  The Washington Supreme Court stated in numerous cases that it was unnecessary to advise a suspect that she was not obligated to answer questions.  See, e.g., State v. Brownlow, 89 Wn. 582, 154 P. 1099 (1916); State v. Boyer, 61 Wn.2d 484, 486-87, 378 P.2d 936 (1963).  In fact, less than a year before the United States Supreme Court decided Miranda, the Court indicated in State v. Craig, 67 Wn.2d 77, 83, 406 P.2d 599 (1965), that:
	D. Rule: 

	“[T]he prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation… unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination.”  Miranda at 444.
	The procedural safeguard the Court approved of is a warning1F:
	 that s/he has the right to remain silent;
	 that any statement s/he does make can and will be used as evidence against her/him in a court of law;
	 that s/he has the right to consult with counsel before answering any questions;
	 that s/he has the right to have her/his counsel present during the interrogation;
	 that if s/he cannot afford an attorney, one will be appointed, without cost, prior to questioning, if so desired.
	State v. Creach, 77 Wn.2d 194, 199, 461 P.2d 329 (1969).
	E. Miranda warnings:

	The actual warnings given need not track the language of Miranda word for word, nor must they parrot the language in State v. Creach.  See Florida v. Powell, 559 U.S. 50 (2010) (“The four warnings Miranda requires are invariable, but this Court has not dictated the words in which the essential information must be conveyed.”); State v. Mayer, 184 Wn.2d 548, 563, 362 P.3d 745 (2015).  In determining whether police officers adequately conveyed the four warnings, the Supreme Court applies a commonsense approach, instead of a legalistic one.  “The inquiry is simply whether the warnings reasonably 'conve[y] to [a suspect] his rights as required by Miranda.’ ”  Id.
	The warnings are only necessary when the person asking the questions is a representative of the State or a person acting as an agent of the State.  A "representative of the State" includes individuals other than law enforcement officers.  See State v. Heritage, 152 Wn.2d 210, 95 P.3d 345 (2004) (park bicycle security officers, city employees who were not commissioned police officers, must give Miranda warnings if conducting custodial interrogation).
	3. State action required.

	A defendant's Miranda rights can be violated only by the State or a person acting as an agent of the State.  State v. Cadena, 74 Wn.2d 185, 190-93, 443 P.2d 826 (1968), overruled on other grounds in State v. Gosby, 85 Wn.2d 758, 767, 539 P.2d 680 (1975); State v. Peerson, 62 Wn. App. 755, 816 P.2d 43 (1991), review denied, 118 Wn.2d 1012 (1992); State v. Brooks, 38 Wn. App. 256, 261-62, 684 P.2d 1371, review denied, 103 Wn.2d 1005 (1984).
	4. When not necessary.

	Miranda warnings are not required any time a police officer asks questions of a person.
	Examples of when Miranda warnings are not required:
	 When a suspect has been stopped on reasonable suspicion for an investigation (Terry stop).  See e.g. State v. Heritage, 152 Wn.2d 210, 95 P.3d 345 (2004); State v. Marshall, 47 Wn. App. 322, 737 P.2d 265 (1987).
	 When a suspect comes to the police station on his or her own initiative and the person is free to leave.
	 Questioning an individual who has not yet been arrested at his or her workplace or home.  
	 When a suspect is being asked to consent to a search.  (But Miranda warnings will be considered in determining the voluntariness of the consent.)
	 When administering field sobriety tests to a DUI suspect.  Heinemann v. Whitman Cnty. Dist. Crt., 105 Wn.2d 796, 718 P.2d 789 (1986).  
	 Persons voluntarily accompanying police to the police station as material witnesses are not under custodial interrogation if their freedom of action is not curtailed to a degree associated with a formal arrest. See State v. Green, 94 Wn.2d 216, 616 P.2d 628 (1980); State v. Grogan, 147 Wn. App. 511, 195 P.3d 1017 (2008), review granted and case remanded, 168 Wn.2d 1039 (2010), reaff’d on reconsideration, 158 Wn. App. 272, 246 P.3d 196 (2010), review denied, 171 Wn.2d 1006 (2011).
	 Telephone conversations.  State v. Denton, 58 Wn. App. 251, 792 P.2d 537 (1990); Saleh v. Fleming, 512 F.3d 548 (9th Cir. 2008) (call to investigators that was initiated by a suspect who was in jail for an unrelated offense).
	 Exchanges with barricaded individuals.  State v. Pejsa, 75 Wn. App. 139, 876 P.2d 963 (1994), review denied, 125 Wn.2d 1015 (1995).
	 When suspect is taken into custody but no interrogation is anticipated.  Note: CrR 3.1/CrRLJ 3.1 warnings must still be given in these circumstances.
	 When compelling the production of physical evidence such as fingerprints, handwriting samples, blood samples, urine, or line-ups.
	 Routine inquiries by a guard concerning the security status of prisoners.  Kemp v. Ryan, 638 F.3d 1245 (9th Cir.), cert. denied, 132 S. Ct. 553 (2011).
	“Interrogation” involves express questioning, as well as all words or actions on the part of the police, other than those attendant to arrest and custody, that are likely to elicit an incriminating response. State v. Johnson, 48 Wn. App. 681, 739 P.2d 1209 (1987).
	When not dealing with express questioning, the focus is primarily upon the perception of the suspect, rather than the intent of the police.  Rhode Island v. Innis, 446 U.S. 291, 301 (1980).
	The standard is an objective one, focusing on what the officer knows or ought to know will be the result of his words and acts.  State v. Sargent, 111 Wn.2d 641, 650, 762 P.2d 1127 (1988). In determining whether the officer should know what impact his words or acts will have, the focus is on the perceptions of the suspect, rather than on the intent of the police.  State v. Wilson, 144 Wn. App. 166, 181 P.3d 887 (2008).
	Declaratory statements intended to affect the personality and psychological makeup of the suspect may constitute interrogation.  See, e.g., Brewer v. Williams, 430 U.S. 387 (1977) (“Christian burial speech”); State v. Wilson, 144 Wn. App. 166, 181 P.3d 887 (2008) (“death notification” to woman who was in custody for stabbing her husband).
	Examples of interrogative questions and acts:
	 Questions such as "did you do it?" and "come to the truth", are interrogative in nature.  State v. Sargent, 111 Wn.2d 641, 650, 762 P.2d 1127 (1988).
	 Police officer's general statement in presence of arrestee that "God forbid a handicap child might find the murder weapon" was not the functional equivalent of interrogation.  Rhode Island v. Innis, 446 U.S. 291 (1980).
	 Officers' statements to suspect that they “need[ed] to adhere to the search warrant and continue the sexual assault kit collection procedures” was not the functional equivalent of interrogation.  State v. Chapple, 103 Wn. App. 299, 12 P.3d 153 (2000) (unpublished portion of opinion).  
	 Officer’s informing a woman who was in custody for stabbing her husband that her husband had died was the functional equivalent of interrogation.  The suspect’s subsequent statement that “‘I didn't mean to kill him. I didn't mean to stab him”, was inadmissible even though the officer’s death notification was not intended to provoke a response.  State v. Wilson, 144 Wn. App. 166, 181 P.3d 887 (2008).
	 An officer’s comment to a murder suspect that “sometimes we do things we normally wouldn't do and feel bad about it later…” was reasonably likely to elicit an incriminating response.  In re Personal Restraint of Cross, 180 Wn.2d 664, 684-85, 327 P.3d 660 (2014).
	Routine questions asked during the booking process are not usually considered “interrogation.”  Rhode Island v. Innis, 446 U.S. 291, 301 (1980); State v. Bradley, 105 Wn.2d. 898, 903-04, 719 P.2d 546 (1986); State v. McIntyre, 39 Wn. App. 1, 6, 691 P.2d 587 (1984).  However, questions that are likely to elicit an incriminating response, even if “routine” and part of the normal booking process, may be interrogation. 
	 1BQuestions relevant to the crime for which the suspect was arrested and are likely to invite an incriminating response can constitute “interrogation,” for example, medical screening questions about drug use when the suspect was arrested for drug possession.  State v. Denney, 152 Wn. App. 665, 218 P.3d 633 (2009) overruled on other grounds by In re Cross, 180 Wn.2d 664, 327 P.2d 660 (2014).
	 2BQuestions regarding gang affiliation for the purposes of housing rival gang members away from one another may be involuntary, since refusing to answer would put the suspect at risk of physical assault.  State v. Deleon, 185 Wn.2d 478, 559 P.3d 548 (2016).
	 3BA property inventory form, signed after an invocation of the right to remain silent, as evidence of knowing possession of the contraband listed on the inventory is inadmissible.  State v. A.M., 194 Wn.2d 33, 448 P.3d 35 (2019).
	 4BQuestions regarding the suspect’s address when the booking officer knew that the address is probative of guilt.  State v. Butler, 34 Wn.App.2d 614, 623, 570 P.3d 383 (2025).

	Routine inquiries by a guard concerning the security status of prisoners are not interrogation.  Kemp v. Ryan, 638 F.3d 1245 (9th Cir.), cert. denied, 132 S. Ct. 414 (2011).
	Officer's negotiations with barricaded individual not the functional equivalent of interrogation.  State v. Pejsa, 75 Wn. App. 139, 876 P.2d 963 (1994), review denied, 125 Wn.2d 1015 (1995).
	An officer’s request that a suspect hand over or reveal the location of incriminating evidence can elicit a nonverbal act that may be testimonial in nature.  If the request is made after the suspect is in custody, the suspect’s acts will be suppressed if performed in the absence of Miranda warnings.  The produced evidence, however, will still be admissible if the suspect’s actions were not the product of coercion.  State v. Wethered, 110 Wn.2d 466, 755 P.2d 797 (1985).
	Post-arrest questions asked about the defendant’s passengers, which were intended to determine whether one of the passengers could safely remove the defendant’s car from the scene, were akin to routine booking questions and did not violate the defendant’s Fifth Amendment rights.  State v. Cherry, 191 Wn. App. 456, 468-69, 362 P.3d 313 (2015), review denied, 185 Wn.2d 1031 (2016).
	The fact that a consent to search might lead to incriminating evidence does not make it testimonial or communicative in the Fifth Amendment sense.  Miranda warnings are not required before asking for consent to search.  An officer may still request consent to conduct a search when a defendant invokes the right to remain silent.  Cherry at 469-71.  See also State v. Bustamante-Davila, 138 Wn.2d 964, 981, 983 P.2d 590 (1999) (presence of Miranda waiver not dispositive as to whether consent valid).
	Casual conversation is generally not the type of behavior that a police officer should know is reasonably likely to elicit an incriminating response.  United States v. Tail, 459 F.3d 854, 858 (8th Cir. 2006) (“Polite conversation is not he functional equivalent of interrogation.”); United States v. Satterfield, 743 F.2d 827, 849 (11th Cir. 1984) (“Incriminating statements made in the course of casual conversation are not products of a custodial interrogation.”).
	Miranda Rights are only triggered when a suspect is “in custody” and is subjected to “interrogation.” See e.g., State v. Warness, 77 Wn. App. 636, 639-40, 893 P.2d 665 (1995) (“Both factors must be present for Miranda protection to attach.  Miranda protection is premised on custodial interrogation.  A suspect who is in custody but not being interrogated does not have Miranda rights.”) (internal citations omitted).)
	Any interview of one suspected of a crime by a police officer will have coercive aspects to it, simply by virtue of the fact that the police officer is part of a law enforcement system which may ultimately cause the suspect to be charged with a crime. But police officers are not required to administer Miranda warnings to everyone whom they question. Nor is the requirement of warnings to be imposed simply because the questioning takes place in the station house, or because the questioned person is one whom the police suspect. Miranda warnings are required only where there has been such a restriction on a person's freedom as to render him “in custody.”  It was that sort of coercive environment to which Miranda by its terms was made applicable, and to which it is limited.
	Oregon v. Mathiason, 429 U.S. 492, 495 (1977).  
	Officers may speak to a suspect without implicating Miranda as long as that person remains free to leave if he refuses to cooperate.
	For Miranda purposes, “custody” means:
	 The suspect has been placed under arrest; or
	 The suspect’s freedom of action or movement has been curtailed to a degree associated with formal arrest.
	Berkemer v. McCarty, 468 U. S. 420 (1984).  See also State v. Post, 118 Wn.2d 596, 826 P.2d 172, amended, 118 Wn.2d 596, 837 P.2d 599 (1992) (“‘Custody’ for Miranda purposes is narrowly circumscribed and requires ‘formal arrest or restraint on freedom of movement of the degree associated with a formal arrest.’” (internal quotation marks omitted, quoting Minnesota v. Murphy, 465 U.S. 420, 430 (1984).)  A suspect is “in custody” when arrested, taken into full custody, or otherwise deprived of his or her freedom of action in a “significant way.”  State v. McWatters, 63 Wn. App. 911, 822 P.2d 787, review denied, 119 Wn.2d 1012 (1992).  “In custody” often means the suspect has been cuffed and is in a secure environment, even if not actually arrested.
	Examples:
	 A barricaded individual is not in custody for Miranda purposes.  State v. Pejsa, 75 Wn. App. 139, 876 P.2d 963 (1994), review denied, 125 Wn.2d 1015 (1995).
	 A suspect who, due to injuries, is confined to a hospital bed at the time of the interview is not “in custody”.  State v. Butler, 165 Wn. App. 820, 269 P.3d 315 (2012).
	b. Handcuffs.

	Handcuffing is not always sufficient to render someone “in custody” for the purposes of Miranda.  See, e.g., State v. Cunningham, 116 Wn. App. 219, 228-29, 65 P.3d 325 (2003) (the defendant was not in custody and Miranda warnings were not required when an officer detained him in handcuffs for 45 minutes); United States v. In, 124 F.4th 790 (9th Cir. 2024) (handcuffing a reasonable safety precaution when an officer spots a gun during a Terry stop.)
	Miranda warnings are required when a temporary detention ripens into a custodial interrogation. State v. Templeton, 148 Wn.2d 193, 208, 59 P.3d 632 (2002); State v. King, 89 Wn. App. 612, 624-25, 949 P.2d 856 (1998) (“Because a Terry stop is not a custodial interrogation, an officer making a Terry stop need not give the Miranda warnings before asking the detainee to identify himself.”); State v. D.R., 84 Wn. App. 832, 836, 930 P.2d 350, review denied, 132 Wn.2d 1015 (1997) (Miranda safeguards apply as soon as a suspect’s freedom of action is curtailed to a degree associated with formal arrest). 
	A temporary detention does not ripen into a custodial interrogation simply because officers have probable cause to arrest the suspect.  See State v. Short, 113 Wn.2d 35, 40-41, 775 P.2d 458 (1989); State v. Ustimenko, 137 Wn. App. 109, 151 P.3d 256 (2007).  Because there is no constitutional right to be arrested, a suspect cannot complain that officers postponed arresting him in order to obtain more incriminating statements or other evidence against him. Hoffa v. United States, 385 U.S. 293, 310 (1966); United States v. Wynne, 993 F.2d 760, 765 (10th Cir. 1993); Koran v. United States, 469 F.2d 1071, 1071-72 (5th Cir. 1972).
	There is no requirement that a suspect be given Miranda warnings when probable cause has been reached if there is no formal arrest.  See, e.g., State v. McWatters, 63 Wn. App. 911, 822 P.2d 787, review denied, 119 Wn.2d 1012 (1992).  
	Whether the officer has probable cause to arrest a suspect is irrelevant to whether the officer was required to administer Miranda warnings if the suspect's freedom of movement has not been curtailed to the extent associated with formal arrest.  See, e.g., State v. Posenjak, 127 Wn. App. 41, 53, 111 P.3d 1206 (2005).  
	An officer may question a suspect without Miranda even after the officer has probable cause, as long as the suspect's freedom of movement has not been curtailed to the extent associated with formal arrest.   See, e.g., State v. Short, 113 Wn.2d 35, 40 - 41, 775 P.2d 975 (1989) (explaining that the rule in Washington is coextensive with the rule announced in Berkemer v. McCarty, 468 U. S. 420 (1984), and earlier Washington decisions that utilized a probable cause test are no longer binding); State v. Ustimenko, 137 Wn. App. 109, 116, 151 P.3d 256 (2007) (it is irrelevant whether the suspect is the focus of the police investigation and it is irrelevant that the officer thought s/he had probable cause to arrest the suspect when s/he began questioning the suspect).
	There is no requirement that an officer make an arrest as soon as probable cause is present so that constitutional protections are triggered at the earliest possible moment.  Statements made pre-arrest in answer to questions are not subject to suppression solely because the judge thinks it wasn’t “sporting” to not provide Miranda warnings prior to the defendant incriminating himself. See Hoffa v. United States, 385 U.S. 293, 310 (1966); United States v. Wynne, 993 F.2d 760 (10th Cir. 1993).
	A person is not placed in the functional equivalent of custody for Miranda purposes simply because that person is the focus of a criminal investigation and is being questioned by authorities.  Beckwith v. United States, 425 U.S. 341, 346-48 (1976).
	A police officer's “unarticulated plan has no bearing on the question whether a suspect was 'in custody' at a particular time.”  State v. Solomon, 114 Wn. App. 781, 790, 60 P.3d 1215 (2002), review denied, 149 Wn.2d 1025 (2003), citing Berkemer v. McCarthy, 468 U.S. 420, 442 (1984).  
	Whether a person has been restrained by a police officer must be determined based upon the interaction between the person and the officer.  State v. O'Neill, 148 Wn.2d 564, 574, 62 P.3d 489 (2003) (subjective intent of police is irrelevant to the question whether a seizure occurred unless it is conveyed to the defendant). The nature of the officer's subjective suspicion is generally irrelevant to the question of whether a seizure has occurred.  Id. at 575.
	“In custody” and “seizure” or “seized” (not free to leave) are not the same. 
	“Seizure” means “not free to leave.”  A Terry detention is a (temporary) seizure, but not an arrest (custody).
	A person who is only subjected to a Terry routine investigative stop need not be given Miranda warnings prior to questioning.  State v. Huynh, 49 Wn. App. 192, 201, 742 P.2d 160 (1987), review denied, 109 Wn.2d 1024 (1988). 
	Even the fact that a suspect is not "free to leave" during the course of a Terry or investigative stop does not make the encounter comparable to a formal arrest for Miranda purposes.  State v. Heritage, 152 Wn.2d 210, 217-18, 95 P.3d 345 (2004) (“Washington courts agree that a routine Terry stop is not custodial for the purposes of Miranda.”); State v. Hilliard, 89 Wn.2d 430, 432, 435-36, 573 P.2d 22 (1977) (holding that suspect was not subject to custodial interrogation despite the fact that he would not have been allowed to leave until he answered questions). This is because an investigative encounter, unlike a formal arrest, is not inherently coercive since the detention is presumptively temporary and brief, relatively less “police dominated,” and does not lend itself to deceptive interrogation tactics.  State v. Cunningham, 116 Wn. App. 219, 228, 65 P.3d 325 (2003); State v. Walton, 67 Wn. App. 127, 130, 834 P.2d 624 (1992).
	Whether a suspect is “in custody” is an objective inquiry.  Two discrete inquiries are essential to the determination: first, what were the circumstances surrounding the interrogation; and second, given those circumstances, would a reasonable person have felt he or she was at liberty to terminate the interrogation and leave.  For the most part, the “reasonable person” standard ignores the subjective views harbored by the person being questioned.   See generally Stansbury v. California, 511 U.S. 318, 323 (1994).  The test, in other words, involves no consideration of the “actual mindset” of the particular suspect subjected to police questioning. Yarborough v. Alvarado, 541 U.S. 652, 667 (2004).  The benefit of the objective custody analysis is that it is “designed to give clear guidance to the police.  Id. at 668. 
	Officers are under no duty “to consider… contingent psychological factors when deciding when suspects should be advised of their Miranda rights”.  Id.  This means that an individual’s lack of prior exposure to the criminal justice system plays no part in deciding whether an individual is “in custody” for purposes of Miranda.  Id. 
	In determining whether the suspect is “in custody” for the purposes of Miranda when they have not been formally arrested, courts examine the totality of the circumstances.  J.D.B. v. North Carolina, 564 U.S. 261, 270-71 (2011).  
	Some factors courts have used in considered in deciding whether someone is “in custody” include:
	 The location of the interrogation.  Is it police-controlled?  In the public eye?  Are there friends or family of the suspect, or neutral persons present?
	 The duration and mode of the interrogation, including whether the investigation focusses on the suspect and if the suspect was confronted with evidence of guilt;
	 The statements of the suspect;
	 Whether the interrogation is conducted during normal business hours or is conducted at an odd hour of the night;
	 The presence or absence of police actions typically appurtenant to arrest such as booking procedures, separation from belongings, restraint or searches of the person or premises;
	 The age and ethnicity of the suspect;
	 Whether the suspect is told that she or he is free to go; 
	 Whether the suspect is allowed to move freely during the encounter; and
	 Whether the suspect is actually released at the end of the interrogation.
	Howes v. Fields, 565 U.S. 499, 509 (2012), State v. Magaña-Arévalo, -- Wn.2d ---, 582 P.3d 330 (Wash. 2026) and State v. Wasuge, -- Wn.2d ---, 582 P.3d 320 (Wash. 2026). 
	Whether a person is found to be “in custody” does not turn solely on any one factor, but all relevant factors considered together.  Id. (citing United States v. Hashime, 734 F.3d 278, 284 (4th Cir. 2013).)
	Example:
	In State v. Magaña Arévalo, -- Wn.2d ---, 582 P.3d 330 (Wash. 2026) a SWAT team awoke the defendant, an Hispanic man, zip-tied his hands together, separated him from his girlfriend and child and moved him to a staging area while other officers searched his apartment pursuant to a warrant.  At the staging area, a detective cut the zip-ties and told the defendant he was free to leave, then interrogated him without reading the Miranda warning.  The defendant gave inculpatory statements.  The Washington Supreme Court held that, given the circumstances, the defendant was “in custody” for purposes of Miranda despite being told he was free to leave, and suppressed the statements.
	7. Location of interviews.

	The location of the interview is an important factor in determining whether the suspect is “in custody” for Miranda purposes.  The more “police-controlled” the location the more the factor weighs towards a custodial environment.  Magaña Arévalo at 339 (citing United States v. Colonna, 511 F.3d 431, 436 (4th Cir. 2007); People v. Holt, 233 P.3d 1194, 1199 (Colo. 2010); People v. Howard, 92 P.3d 445, 452 (Colo. 2004) and State v. Preston, 411 A.2d 402, 405 (Me. 1980).)
	The Washington Supreme Court recognized that an interview is not automatically “custodial” because it was conducted at a police station.  (“We know of no rule of law which forbids lawfully constituted officers of the law from requesting persons to accompany them, or of providing transportation, to the police station or some other relevant place in furtherance of an investigation of a crime….”  State v. Bower, 73 Wn.2d 634, 643, 440 P.2d 167 (1968).)  However, interviews conducted at police stations will be subjected to heightened scrutiny.  See, e.g., United States v. Jacobs, 431 F.3d 99, 105 (3rd Cir. 2005).
	Factors that will be considered in determining whether an interview conducted at a police station is “custodial”:
	 Whether the questioner informed the person being interviewed that they are not under arrest, see, e.g., California v. Beheler, 463 U.S. 1121 (1983); Oregon v. Mathiason, 429 U.S. 492 (1977); Dyer v. Hornbeck, 706 F.3d 1134 (9th Cir.), cert. denied, 134 S. Ct. 82 (2013); State v. Grogan, 147 Wn. App. 511, 195 P.3d 1017 (2008), review granted and case remanded, 168 Wn.2d 1039 (2010), reaff’d on reconsideration, 158 Wn. App. 272, 246 P.3d 196 (2010), review denied, 171 Wn.2d 1006 (2011).
	 Whether the person being interviewed was allowed to have friends, relatives or neutral persons at the interview, see, e.g. State v. Daniels, 160 Wn.2d 256, 156 P.3d 905 (2007) (defendant was “in custody” where she was questioned for over 90 minutes by two police detectives at the precinct in an 8 foot by 10 foot room and the detectives refused to allow the defendant’s father to accompany her in the interrogation room). 
	 Whether the person being interviewed voluntarily went to the police station understanding that questioning would ensue, see, e.g. United States v. Jacobs, 431 F.3d 99, 106 (3rd Cir. 2005); United States v. Kim, 292 F.3d 969, 974 (9th Cir. 2002); State v. Bower, 73 Wn.2d 634, 643, 440 P.2d 167 (1968).
	 Whether the person being interviewed was able to leave the station at the end of the interview or whether they were arrested, see, e.g., Slwooko v. State, 139 P.3d 593, 600 (Alaska Ct. App. 2006) (“the fact that the police arrest a suspect following an interview may shed light on otherwise ambiguous facets of the police officers’ interaction with the suspect.  But the fact that the police decide to arrest a person after the person has confessed to a serious crime is, of itself, unremarkable.”); Commonwealth v. Barnes, 20 Mass. App. Ct. 748, 482 N.E.2d 865 (1985); Roman v. State, 475 So.2d 1228, 1231-32 (Florida 1985) (the mere fact that an arrest follows a confession does not convert what theretofore had been a noncustodial situation into a custodial one); Grogan, supra at 518 (defendant allowed to leave at the end of the interview).
	 Whether the person being interviewed was transported to the station by a police officer or whether they drove themself to the station, see, e.g., State v. Pinder, 250 Conn. 385, 736 A.2d 857, 874 (1999) (noting that defendant had been given the option of riding in his own car or with the state police).
	 Whether the door to the interview room was locked and/or whether there were locked doors between the person being interviewed and the police station’s entry.  See, e.g. Grogan, supra at 518 (noting defendant did not need a door key or police escort to leave the interview room); Slwooko v. State, 139 P.3d 593, 598-99 (Alaska Ct. App. 2006).
	 How long the interview lasted.  Compare State v. Daniels, 160 Wn.2d 256, 156 P.3d 905 (2007) (defendant was “in custody” where she was questioned for over 90 minutes by two police detectives at the precinct in an 8 foot by 10 foot room and the detectives refused to allow the defendant’s father to accompany her in the interrogation room) with  Slwooko v. State, 139 P.3d 593, 597 (Alaska Ct. App. 2006) (suspect was not in custody where the station house interview lasted less than 30 minutes); Roman v. State, 475 So.2d 1228, 1231 (Fla. 1985) (where questioning lasts less than 30 minutes, the length of the contact favors a finding that a reasonable person would assume that they were not in custody).  But see State v. Pinder, 250 Conn. 385, 736 A.2d 857 (1999) (in light of the repeated reminders that the defendant was free to leave, the fact that the defendant had been at the polygraph unit for approximately 2 ½ hours does not necessitate the conclusion that a reasonable person would believe that he could not leave). 
	 Whether the questioning is non-confrontational and polite or accusatorial in nature.  Slwooko v. State, 139 P.3d 593, 597, 599 (Alaska Ct. App. 2006).
	 Whether the suspect was allowed to take unaccompanied breaks.   Dyer v. Hornbeck, 706 F.3d 1134 (9th Cir.), cert. denied, 134 S. Ct. 82 (2013) (two breaks taken during the interview; “During the first break Dyer got up, left the room, walked to the restroom (approximately 30 yards away), used the restroom, and returned to the interview room.”).
	 Whether the statement was audio and video recorded in compliance with Chapter 10.122 RCW, the Uniform Electronic Recordation of Custodial Interrogations Act.  RCW 10.122.130(1). (See Section III.)
	A suspect who voluntarily sits in the passenger seat of a police car is not necessarily “in custody” for the purposes of Miranda.  See United States v. Nahkai, 139 F.4th 859 (10th Cir. 2025).  Even detentions in a patrol car do not automatically require administration of Miranda.  See e.g., United States v. Bradshaw, 102 F.3d 204, 211 (6th Cir.1996); United States v. Parr, 843 F.2d 1228, 1231 (9th Cir.1988); United States v. Rodriguez, 831 F.2d 162, 166 (7th Cir. 1987) ; United States v. Kapperman, 764 F.2d 786, 790 n. 4 (11th Cir.1985); United States v. Manbeck, 744 F.2d 360, 377–78 (4th Cir.1984).  However, if a suspect is free to leave during an interrogation, it is still best to advise them so.
	If the suspect is not free to leave and is an adult suspected of a felony, any interrogation in a police vehicle must be audio recorded to comply with the Uniform Electronic Recordation of Custodial Interrogations Act (see Section III.)
	Interviews conducted in a suspect’s home may, if imbued with a “police-dominated atmosphere”, be considered custodial for purposes of Miranda warnings.  Factors that courts will consider in deciding whether a police-dominated atmosphere exists include:
	 the number of law enforcement personnel; 
	 the number of law enforcement agencies represented;
	 whether the law enforcement representatives are armed;
	 whether the suspect was at any point restrained, either by physical force or by threats;
	 whether the suspect was isolated from others; and
	 whether the suspect was informed that he was free to leave or terminate the interview, and the context in which any such statements were made.
	United States v. Craighead, 539 F.3d 1073 (9th Cir. 2008) (in-home interview was “custodial” for Miranda purposes where 8 armed officers, from 3 different agencies entered the suspect’s home, it was unclear whether the officer who informed the suspect that his statements were voluntary and that he was free to leave spoke for all three agencies, the suspect was escorted to a back storage room and one officer leaned with his back against the door in such a way as to block the suspect’s exit); State v. Rosas-Miranda, 176 Wn. App. 773, 309 P.3d 728 (2013) (in-home review was not “custodial” for Miranda purposes where the defendant invited the officers into the house after receiving Ferrier warnings, the defendant and other family members sat in the front living room at their choice, and the defendant’s movements were not restricted).
	Incarcerated defendants are only “in custody” for purposes of Miranda when they are subjected to more than just the normal restrictions on freedom incident to incarceration.  See State v. Warner, 125 Wn.2d 876, 885, 889 P.2d 479 (1995) (juvenile offender was not “in custody” when he made statements within the context of a sex offender treatment program at JRA’s Maple Lane center);  State v. Post, 118 Wn.2d 596, 826 P.2d 172 (1992) (defendant who was on work release not “in custody” when he made statements to a prison psychologist).  Howes v. Fields, 565 U.S. 499 (2012) (an inmate, who is questioned in prison about events in the outside world, is not necessarily “in custody” for Miranda purposes);  Maryland v. Shatzer, 559 U.S. 98 (2010) (incarceration does not constitute custody for Miranda purposes; a prisoner, who is removed from the general population and taken to a separate location for questioning, is in custody for Miranda purposes).
	Any interrogation that takes place in a holding cell, jail or prison must be both audio and video recorded pursuant to the Uniform Electronic Recordation of Custodial Interrogations Act.  (See Section III).
	Reasonable travelers understand that they will be briefly detained and questioned at the border (or passport check at an airport) and have voluntarily consented to it.  See United States v. FNU LNU, 653 F.3d 144, 153-54 (2d Cir. 2011).  Therefore, a stop at the border is not per se “custodial” for Miranda purposes.  Id.  However, a lengthier detention can ripen into “custody” requiring an advisement of rights.  In State v. Escalante, 195 Wn.2d 526, 461 P.3d 1183 (2020) the defendant was considered “in custody” for Miranda purposes after he was: 1) routed to a secondary inspection area; 2) separated from his belongings and documents; and 3) locked in a room for five hours.
	Departmental issued cards forms should be utilized.  
	Departmental issued cards are updated frequently to comply with current case law and to respond to current challenges.  Officers should make sure they have the most current version of the warnings in their possession.  Officers should not deviate from the language on the card.  See Lujan v. Garcia, 734 F.3d 917 (9th Cir. 2013), cert. denied, 135 S. Ct. 477 (2014) (custodial confession was obtained in violation of Miranda because detective’s self-styled warnings did not reasonably convey to petitioner that he had right to speak with attorney present at all times ); Doody v. Ryan, 649 F.3d 986 (9th Cir.), cert. denied, 132 S. Ct. 414 (2011) (warnings were “defective” where the officer deviated from the language of the form).
	Advisement must be read slowly enough to be understood.
	Some warnings cards will also incorporate CrR/CrRLJ 3.1 and juvenile2F warnings:
	1. You have the right to remain silent.
	2. You have the right at this time to an attorney.
	3. Anything you say can and will be used against you in a court of law.
	4. [If you are under the age of 18, anything you say can be used against you in a Juvenile Court prosecution for a juvenile offense and can also be used against you in an adult court criminal prosecution if the juvenile court decides that you are to be tried as an adult.]
	5. You have the right to talk to an attorney before answering any questions.
	6. You have the right to have an attorney present during the questioning.
	7. If you cannot afford an attorney, one will be appointed for you without cost, if you so desire.
	8. You can exercise these rights at any time.
	9. Do you understand these rights?

	The warnings need not be administered by the officer who actually engages in the questioning or by an officer from the same department as the officer who engages in the questioning so long as the warnings are given by a law enforcement agent prior to the start of questioning.  See e.g. State v. Fedorov, 181 Wn. App. 187, 324 P.3d 784, review denied, 181 Wn.2d 1009 (2014) (officer read warnings at roadside, questioning performed by different officer at police station); United States v. Andaverde, 64 F.3d 1305, 1313 (9th Cir. 1995) (repeat of warnings not required even though suspect had been moved to a different room and faced a new interrogator).
	Although there is no bright-line rule about when a suspect must be fully re-advised of his or her rights, warnings can become “stale” after a pause in questioning.
	 There is no need to re-warn suspects from time to time during a single lengthy interrogation.  Berghuis v. Thompkins, 560 U.S. 370 (2010).
	 When resuming interrogation of a suspect, it is preferable to re-advise the suspect of his or her Miranda rights. State v. Elkins, 188 Wn. App. 386, 396, 353 P.3d 648, review denied, 184 Wn.2d 1025 (2015) (“fully readvising a suspect of his Miranda rights is clearly the best practice when resuming questioning of a suspect who has asserted his right to silence.
	 Whether prior warnings have become “stale” is judged under a totality of the circumstances approach.  United States v. Rodriquez-Preciado, 399 F.3d 1118, 1128 (9th Cir. 2005).
	 In deciding whether warnings have become “stale,” courts will consider (1) the length of time that elapsed between the warnings and questioning; (2) whether there was an interruption in police custody between the warnings and the questioning; (3) whether the second interrogation concerned a crime unrelated to that for which the defendant was initially arrested; (4) whether the second interrogation sought information similar to that sought in the earlier interrogation; and  (5) the identity of the questioners.  State v. Fedorov, 181 Wn. App. 187, 324 P.3d 784, review denied, 181 Wn.2d 1009 (2014) (the passage of 3½  hours between the initial advice of rights and subsequent questioning did not render the warnings “stale,” as the defendant remained in police custody the entire time and both officers questioned the defendant in an effort to determine the defendant’s true identity).
	 Statements made more than 15 hours after advising the suspect of his or her Miranda warnings have been found to be admissible.  See, e.g., United States v. Rodriquez-Preciado, 398 F.3d 1118, 1128 (9th Cir. 2005) (interval of 16 hours); Puplampu v. United States, 422 F.2d 870 (9th Cir. 1970) (interval of two days); Maguire v. United States, 396 F.2d 327, 331 (9th Cir. 1968) (interval of three days); State v. Blanchey, 75 Wn.2d 926, 454 P.2d 841 (1969), cert. denied, 396 U.S. 1045 (1970) (interval of four days).
	Warnings must be given to a suspect in the language the suspect understands.   
	The use of an uncertified interpreter during a police interrogation may render any statements made by the defendant inadmissible for any purpose, including impeachment.  See State v. Gonzalez-Hernandez, 122 Wn. App. 53, 92 P.3d 789 (2004).
	When warnings are read to a suspect by an interpreter, the State must demonstrate that the interpreter actually read the warnings correctly.  This requirement can be met by the testimony of the interpreter, the testimony of a witness who also understands the language the interpreter spoke, or by a recording of the interaction coupled with the in-court testimony of a competent interpreter.  Cf. State v. Morales, 173 Wn.2d 560, 269 P.3d 263 (2012) (stating rule applicable to the statutorily required implied consent warnings).
	If foreign-language Miranda warnings are given by the use of a recording, the officer should maintain a copy of the recording or the URL where it can be found so the sufficiency of the warnings can be proven.
	When using an interpreter, a prudent officer will make every possible effort to record the interview.
	Spanish-language warnings that use the word “libre” to mean “free” or “without cost” may be inadequate to reasonably convey a suspect’s Miranda rights.  Such warnings suggest that the right to appointed counsel is contingent on the approval or a request or on the lawyer’s availability.  See United States v. Botello-Rosales, 728 F.3d 865 (9th Cir. 2013). 
	Officers must not “downplay” the importance off the warnings.  In Doody v. Ryan the interrogating officer’s recitation of the warnings consumed twelve pages of transcript, “…largely a byproduct of the detective's continuous usage of qualifying language.”  Doody v. Ryan, 649 F.3d 986, 991 (9th Cir. 2011).  The warning was held to be inadequate in part due to the “…use of qualifying language to downplay the warnings' significance.”  Id.
	Different and conflicting warnings may invalidate an otherwise valid Miranda advisement.  United States v. San Juan-Cuz, 314 F.3d 384 (9th Cir. 2002).  
	Example:
	In State v. Mayer, 184 Wn.2d 548, 362 P.3d 745 (2015) an officer tried to clarify with a suspect that the officer could not provide a lawyer, but a judge could once the suspect had been arrested and charged.  The Washington Supreme Court held that this was contradictory and confusing because it could lead a suspect to believe that she or he could not invoke the right to an attorney during the interrogation.  If appointed counsel is not available until a future point in time, officers must ensure suspects understand that this does not affect the right to counsel during interrogation.
	Prodding occurs when officers say or do something to encourage the suspect to change his or her mind about invoking their rights.  Prodding will result in any resulting statements being held inadmissible.  See United States v. Barnes, 432 F.2d 89 (9th Cir. 1970); United States v. Olof, 527 F.2d 752, 753 (9th Cir. 1975); United States v. Rambo, 365 F.3d 906, 911 (10th Cir. 2004) but see United States v. Davis, 527 F.2d 1110 (9th Cir. 1976) (asking “are you sure you don’t want to reconsider?” after showing evidence did not render waiver invalid).
	h. Right to refuse to be recorded.

	The Uniform Electronic Recordation of Custodial Interrogations Act allows a suspect to refuse to be recorded, but the suspect’s refusal should be recorded, “if feasible.”  RCW 10.122.060.  Recording the refusal will prevent later disputes over whether the suspect really did refuse to speak.  If a suspect refuses to allow even the refusal to be recorded, the prudent investigator will try to obtain a written, signed refusal.
	In cases where the Uniform Electronic Recordation of Custodial Interrogations Act does not apply, the Ninth Circuit held that a suspect can partially invoke his right to remain silent by refusing to talk on tape.  In Arnold v. Runnels, 421 F.3d 859 (9th Cir. 2005), the defendant orally waived his Miranda rights but stated that he did not wish to talk on tape.  Once the tape-recorder was turned on, the defendant’s only response to questions was “no comment.”  The defendant’s actions were held to be an unequivocal assertion of his right not to speak on tape.  The tape recording was, therefore, suppressed. 
	Other courts, however, consistently hold that qualified waivers are not akin to a full invocation of Miranda rights. See Connecticut v. Barrett, 479 U.S. 523 (1987) (the defendant’s refusal to make a written statement outside the presence of his attorney was not an invocation of his rights for all purposes; oral confession is admissible); United States v. Frazier, 476 F.2d 891 (D.C. Cir. 1973) (refusal to have statement reduced to writing is not an invocation of Fifth Amendment rights); Alston v. State, 723 So.2d 148 (Fla.1998) (refusal to permit note-taking by officers was not an invocation); State v. Santiago, 715 A.2d 1 (Conn.1998) (refusal to make a written statement was not an unequivocal invocation); State v. Graham, 660 P.2d 460 (Ariz. 1983) (refusal of tape recording is not an invocation); Hill v. Illinois, 470 N.E.2d 1332 (Ind.1984).
	Miranda procedures are applicable to officials from the United States’ custodial interrogation of a foreign national in a foreign country by in relation to a crime alleged to have been committed in the United States.  United States v. Covington, 783 F.2d 1052, 1056 (9th Cir. 1985) (“the constitutional guarantees of the Fifth Amendment as well as other constitutional safeguards secure United States citizens against acts of agents of the United States whether acting at home or abroad”).  
	Example:
	A suspect’s invocation of his right to an attorney under the law of the foreign jurisdiction is not grounds to suppress the suspect’s later statement, obtained by a Washington police officer following a waiver of Miranda rights.  State v. Trochez-Jimenez, 180 Wn.2d 445, 325 P.3d 175, cert.  denied, 135 S. Ct. 766 (2014) (a suspect's invocation of a right to counsel made to foreign officials based on a foreign legal source does not trigger the Edwards and Roberson rule to invalidate a subsequent waiver of Fifth Amendment rights).
	A suspect may knowingly, voluntarily and intelligently waive his or her rights under Miranda.  A suspect who has waived his or her rights under Miranda may change his or her mind at any time.
	Once a suspect requests counsel, police must cease questioning the suspect until counsel has been made available or the suspect himself reinitiates conversation.  Edwards v. Arizona, 451 U.S. 477 (1981).  This request must, however, be made to an officer during a custodial encounter.   See Bobby v. Dixon, 565 U.S. 23 (2011) (a person’s refusal to answer questions without a lawyer present during a non-custodial interview, does not prevent an officer from conducting a custodial interrogation four days later; “[T]his Court has “never held that a person can invoke his Miranda rights anticipatorily, in a context other than “custodial interrogation.” Id. at 28 (quoting McNeil v. Wisconsin, 501 U.S. 171, 182, n. 3 (1991).  See also Montejo v. Louisiana, 556 U.S. 778, 795 (2009) (“If the defendant is not in custody then [Miranda and its progeny] do not apply”).”); Montejo v. Louisiana, 556 U.S. 778 (2009) (request for counsel at arraignment or first appearance, however, does not prevent officers from contacting the defendant to request an interview. ) 
	The statement in Edwards that an accused who invokes his right to counsel “is not subject to further interrogation by the authorities until counsel has been made available to him. . .”, 45 U.S. at 484-485, does not mean the protection of Edwards terminates once counsel has consulted with the suspect by phone or outside the interrogation room.  The protection afforded by Edwards is the presence of counsel during any questioning.  In other words, “when counsel is requested, interrogation must cease and officials may not reinitiate interrogation without counsel present, whether or not the accused has consulted with his attorney.” Minnick v. Mississippi, 498 U.S. 146, 153 (1990).
	While a defendant’s reinitiation of conversation with police following a request for an attorney will resolve any Fifth Amendment issues, CrR 3.1 and CrRLJ 3.1 may still result in the suppression of any statements.  The admissibility of any statements will turn upon whether officers made reasonable efforts to place the defendant into contact with an attorney prior to the resumption of questioning.  See State v. Pierce, 169 Wn. App. 533, 280 P.3d 1158, review denied, 175 Wn.2d 1025 (2012).
	Police may not reinitiate questioning without counsel being present even if the suspect has consulted with an attorney in the interim.  Minnick v. Mississippi, 498 U.S. 146 (1990).
	i)  Break in custody.

	An exception to this rule clearly applies where there is a break in custody of at least two weeks in length.  See Maryland v. Shatzer, 559 U.S. 98 (2010).  A break in custody can include incarceration in the general prison population.  Id.
	A break in custody that is contrived, pretextual, or made in bad faith may be insufficient to remove the protections of the Edwards rule.  State v. Jones, 102 Wn. App. 89, 96-97, 6 P.3d 58 (2000), review denied, 142 Wn.2d 1018 (2001).
	Protections also may not apply to a defendant who has already been tried and convicted of the crime for which he was taken into custody and with respect to which he asserted a right to counsel.  See, e.g., Maryland v. Shatzer, 559 U.S. 98 (2010); United States v. Arrington, 215 F.3d 855 (8th Cir. 2000) (Edwards protections do not continue indefinitely just because a person remains in custody).
	ii) Separate Investigation.

	After a suspect invokes his or her right to counsel, police may not contact the suspect regarding a separate investigation.  Arizona v. Roberson, 486 U.S. 675 (1988).
	Suspect's request for counsel must be unequivocal.  Davis v. United States, 512 U.S. 452, 458-59 (1994). "Although a suspect need not speak with the discrimination of an Oxford don, he must articulate his desire to have counsel present sufficiently clearly that a reasonable police officer in the circumstances would understand the statement to be a request for an attorney." Id.  A request is equivocal if further questions are needed to determine if the suspect has made a request.  State v. Smith, 34 Wn. App. 405, 408-09, 661 P.2d 1001 (1983).  “Context", however, will not transform an unambiguous invocation of the right to counsel into open-ended ambiguity.  State v. Nysta, 168 Wn. App. 30, 275 P.3d 1162 (2012), review denied, 177 Wn.2d 1008 (2013) (“I gotta talk to my lawyer” unequivocal).
	An officer who is confronted with an equivocal or ambiguous request for counsel may simply proceed with questioning.  Davis v. United States, 512 U.S. 452 (1994); State v. Radcliffe, 164 Wn.2d 900, 194 P.3d 250 (2008) (repudiating the rule adopted in State v. Robtoy, 98 Wn.2d 30, 653 P.2d 284 (1982)); State v. Horton, 195 Wn. App. 202, 380 P.3d 608 (2016) (article I, § 9 does not require an officer who is confronted with an equivocal or ambiguous request for counsel to cease all questioning).
	 5BSuspect's statement "maybe I should talk to a lawyer," was ambiguous, and hence was not a request for counsel. Davis v. United States, 512 U.S. 452 (1994).
	 6BSuspect’s statement that he did not know how much trouble he was in and did not know if he needed a lawyer was an equivocal request for an attorney.  State v. Radcliffe, 164 Wn.2d 900, 194 P.3d 250 (2008).
	 7BA suspect's statement that he might want to talk to a lawyer constitutes an equivocal request for an attorney.  United States v. Fouche, 776 F.2d 1398, 1405 (9th Cir. 1985).
	 8BSuspect's question, “[b]ut excuse me, if I am right, I can have a lawyer present through all of this, right?” was an equivocal request for an attorney.  United States v. Younger, 398 F. 3d 1179, 1187-88 (9th Cir. 2005).
	 9BAn inquiry whether the police officer thinks that the interrogated person in custody needs an attorney does not constitute even an equivocal request for a lawyer.  Norman v. Ducharme, 871 F.2d 1483, 1486 (9th Cir. 1989).
	 10B"Do I need a lawyer?" or "do you think I need a lawyer" does not rise to the level of even an equivocal request for an attorney.  United States v. Ogbuehi, 18 F.3d 807, 814 (9th Cir. 1994).
	 11B"What time will I see a lawyer?" not an unambiguous request for counsel.  United States v. Doe, 170 F.3d 1162, 1166 (9th Cir. 1999).
	 12B"Maybe [I] ought to see an attorney" not a clear and unambiguous request for counsel.  United States v. Doe, 60 F.3d 544, 546 (9th Cir. 1995).
	 13B"Go ahead and run the lawyers" not a clear and unambiguous request for counsel. Mincey v. Head, 206 F.3d 1106, 1132 (11th Cir. 2000), cert. denied, 532 U.S. 926 (2001).  
	 14BDefendant’s response of “I mean I guess I’ll just have to talk to a lawyer about it and, you know, I’ll mention that you guys are down here with a story”, to the officer’s statement that “we don’t end up here with you in custody unless we’ve got a probable cause”  State v. Gasteazoro-Paniagua, 173 Wn. App. 751, 249 P.3d 857 (2013).
	 15BThe defendant’s statements that “I do have a lawyer,” “I don’t have a lawyer,” “[W]hy would I have a lawyer?”, and “I do have lawyers,” were not an unequivocal request for an attorney. State v. Horton, 195 Wn. App. 202, 380 P.3d 608 (2016).
	0BExamples of unambiguous requests for counsel:
	 16BSuspect's questions "(1) Can I get an attorney right now, man? (2) You can have attorney right now? and (3) Well, like right now you got one?" constituted an unambiguous request.  Alvarez v. Gomez, 185 F.3d 995, 998 (9th Cir. 1999).
	 17B"My attorney does not want me to talk to you" in tandem with a refusal to sign written waiver of right to attorney form was an unambiguous request for counsel.  United States v. Cheely, 36 F.3d 1439, 1448 (9th Cir. 1994).
	 18BA suspect’s statement during a custodial interrogation that “shit man I gotta talk to my lawyer,” is an unequivocal invocation by the suspect of his right to an attorney.  State v. Nysta, 168 Wn. App. 30, 275 P.3d 1162 (2012), review denied, 177 Wn.2d 1008 (2013).
	 19BA suspect’s question about how to get an attorney when he lacks funds: “I can't afford a lawyer but is there any way I can get one?”  Lord v. Duckworth, 29 F.3d 1216, 1220 (7th Cir. 1994).
	 20BThese statements that have been held to be unequivocal requests for a lawyer: “I think I should call my lawyer”, “I have to get me a good lawyer, man. Can I make a phone call?”, “Can I talk to a lawyer? … I think maybe you're looking at me as a suspect, and I should talk to a lawyer. Are you looking at me as a suspect?”, and “Can I have a lawyer?”.  See United States v. Lee, 413 F.3d 622, 626 (7th Cir. 2005); Lord v. Duckworth, 29 F.3d 1216, 221 (7th Cir. 1994).
	 21BA reasonable law enforcement officer would have understood the suspect’s statements as an unambiguous request for counsel.  Statements made by defendant: (1) “There wouldn't be any possible way that I could have a—a lawyer present while we do this?”; and (2) “that's what my dad asked me to ask you guys . . .uh, give me a lawyer.”  Sessoms v. Grounds, 776 F.3d 615 (9th Cir.), cert. denied, 136 S. Ct. 80 (2015).
	 22B“So I'm going to have to ask for legal representation, not out of resistance or—or—anything.”  State v. Wilson, 31 Wn. App. 2d 836, 553 P.3d 678 (2024).
	b. Equivocal invocations.



	A suspect's invocation of the right to remain silent must be unequivocal.   Berghuis v. Thompkins, 560 U.S. 370 (2010); In re Personal Restraint of Cross, 180 Wn.2d 664, 327 P.3d 660 (2014). 
	An officer who is confronted with an equivocal or ambiguous request to remain silent may simply proceed with questioning. Cross at 682-83.  See also Simmons v. Bowersox, 235 F.3d 1124, 1131 (8th Cir. 2001), cert. denied, 122 S. Ct. 280 (2001); Bui v. DiPaolo, 170 F.3d 232, 239 (1st Cir. 1999), cert. denied, 529 U.S. 1086 (2000); United States v. Mills, 122 F.3d 346, 350-51 (7th Cir.) (citing United States v. Banks, 78 F.3d 1190, 1196-97 (7th Cir. 1996)), cert. denied, 118 S. Ct. 637 (1997); Medina v. Singletary, 59 F.3d 1095, 1100-01 (11th Cir. 1995), cert. denied, 517 U.S. 1247 (1996).   
	Mere silence in the face of questioning does not constitute an unambiguous invocation of the right to remain silent.  In such cases, an officer may continue to question the suspect until he or she invokes.  See Berghuis v. Thompkins, 560 U.S. 370 (2010) (suspect, who after receiving Miranda warnings, never stated that he wanted to remain silent or that he did not want to talk with the police, and who was largely silent during the 3-hour interrogation, but near the end, answered "yes" when asked if he prayed to God to forgive him for the shooting, had not invoked his Fifth Amendment rights; statement was ruled admissible).
	A suspect need not verbally invoke his right to remain silent. A suspect may unequivocally invoke the right to remain silent by gestures, rather than words.  State v. I.B., 187 Wn. App. 315, 348 P.3d 1250 (2015) (juvenile suspect’s shaking of his head in the negative after police asked him, post Miranda, if he was willing to talk was an unequivocal assertion of the suspect’s Fifth Amendment rights).  See also People v. Martinez, 106 Cal. App. 3d 524, 534, 165 Cal. Rptr. 160 (1980) (right to remain silent invoked by any conduct that “‘reasonably appears inconsistent with a present willingness on the part of the suspect to discuss his case freely and completely with police at that time’”) (emphasis in original) (internal quotation marks omitted) (quoting People v. Burton, 6 Cal. 3d 375, 382, 491 P.2d 793, 99 Cal. Rptr. 1 (1971).)
	Examples of equivocal assertions of the right to remain silent:
	 A suspect's refusal to answer a question after agreeing to answer certain specific questions was not a clear and unequivocal assertion of his right to remain silent to subsequent questions.  United States v. Hurst, 228 F.3d 751 (6th Cir. 2000). 
	 "I just don't think that I should say anything" and "I need somebody that I can talk to" do not constitute an unequivocal request to remain silent.  Burket v. Angelone, 208 F.3d 172 (4th Cir.), cert. denied, 530 U.S. 1283 (2000).
	 Silence in response to certain questions not an unequivocal assertion of right to remain silent.  United States v. Mikell, 102 F.3d 470, 476-77 (11th Cir.1996); State v. Hodges, 118 Wn. App. 668, 77 P.3d 375 (2003).
	 "I refuse to sign that [the waiver of rights form] but I'm willing to talk to you" not an unequivocal assertion of the right to remain silent. State v. Parra, 96 Wn. App. 95, 99-100, 977 P.2d 1272, review denied, 139 Wn.2d 1010 (1999); accord State v. Manchester, 57 Wn. App. 765, 771, 790 P.2d 217, review denied, 115 Wn.2d 1019 (1990).
	 “I don't want to talk about it" and "I'd rather not talk about it" are not unequivocal invocations of right to silence.  Owen v. State, 862 So. 2d 687, 696-98 (Fla. 2003), cert. denied, 543 U.S. 986 (2004). 
	 "Just take me to jail" is not unequivocal invocation of right to silence.  Ford v. State, 801 So. 2d 318, 319-20 (Fla. 1st DCA 2001), review denied, 821 So. 2d 295 (Fla. 2002), cert. denied, 537 U.S. 1010 (2002).
	 Act of tearing up waiver form is not unequivocal invocation of right to silence.  Sotolongo v. State, 787 So. 2d 915 (Fla. 3d DCA 2001), review denied, 816 So. 2d 129 (Fla. 2002). 
	 "I can't say more than that. I need to rest." was not an unambiguous invocation of the right to remain silent.  Dowthitt v. Texas, 931 S.W.2d 244, 257 (Tex. Crim. App. 1996).
	 A defendant’s statement that it was too hard to talk on tape and that he would rather write down what happened in his own words not unequivocal invocation.  State v. Piatnitsky, 180 Wn.2d 407, 414, 325 P.3d 167 (2014).
	 A suspect's reply of "Nope" to the investigating officer's inquiry about making a formal statement was not an unequivocal assertion of the suspect's right to remain silent which required an end to further questioning.  James v. Marshall, 322 F.3d 103 (1st Cir. 2003).
	Examples of unequivocal assertions of the right to remain silent:
	 “I don't want to talk to you mother-fuckers, I want my lawyer” is a sufficiently clear invocation of the suspect’s right to remain silent.  United States v. Stewart, 51 F. Supp. 2d 1136, 1142-45 (D. Kan. 1999), reconsidered in part, 51 F. Supp. 2d 1147, 1162 (D. Kan. 1999), affirmed, 215 F.3d 1338 (10th Cir. 2000) (unpublished opinion).
	 Sixteen-year-old suspect's statement "I don't want to talk about it. I don't want to remember it…." was an unequivocal assertion of her right to remain silent.  McGraw v. Holland, 257 F.3d 513 (6th Cir. 2001).
	 An arrested individual’s statement to a police officer that “I plead the Fifth” was an unequivocal invocation of the right to remain silent.  Anderson v. Terhune, 516 F.3d 781 (9th Cir. 2008).
	 A suspect’s statement that “I have nothing else to say” or “I have nothing further to add” was a sufficiently clear invocation of his right to remain silent.  Christopher v. State of Fla. 824 F.2d 836, 840-41 (11th Cir. 1987); United States v. Reid, 211 F. Supp. 2d 366, 372 (D. Mass. 2002); People v. Douglas, 8 A.D.3d 980, 778 N.Y.S.2d 622, 623 (N.Y. App. Div. 2004)), appeal denied, 818 N.E.2d 675, 3 N.Y.3d 705, 785 N.Y.S.2d 33 (N.Y. 2004).
	 Suspect’s statement, "I don't want to tell you guys anything to say about me in court," is an unambiguous and unequivocal invocation of right to remain silent.  State v. Day, 619 N.W.2d 745, 750 (Minn. 2000).
	 Suspect’s statement, ““I don't want to talk about it.”  In re Personal Restraint of Cross, 180 Wn.2d 664, 684, 327 P.3d 660 (2014).
	 Suspect’s shaking his head in response to the question, “‘so you don't want to talk about it?’” was an unambiguous invocation of the right to remain silent.  State v. Nash, 279 Ga. 646, 648, 619 S.E.2d 684 (2005).
	 A defendant's statement, made after hours of police questioning with little progress, that “I don't want to talk no more,” was an unequivocal invocation of the defendant's right to remain silent.  The officer's continued interrogation after this statement violated Miranda v. Arizona.  Jones v. Harrington, 829 F.3d 1128 (9th Cir. 2016).
	 Defendant's responses to officers' requests to reenact a shooting, including "I don't want to do that," "No," "I can't," and "I don't want to act it out because that-it's not that clear" was an objectively unambiguous invocation of his right to remain silent. Hurd v. Terhune, 619 F.3d 1080, 1089 (9th Cir. 2010).
	 Defendant’s response of “no”, following the interrogating officer’s post-Miranda warnings question of “does he wish to talk,” is an unequivocal assertion of the suspect's right to remain silent.  Garcia v. Long, 808 F.3d 771 (9th Cir. 2015). (Note: Asking a suspect if he wishes to talk is not a necessary part of Miranda.  Proceeding to questions immediately after asking the suspect if he understands the rights that have just been read is sufficient.  See, e.g., Berghuis v. Thompkins, 560 U.S. 370 (2010).)
	Case law is inconsistent on whether the phrase "I think" will render a request for counsel equivocal.  Compare Shedelbower v. Estelle, 885 F.2d 570, 571 (9th Cir. 1989) (the statement "you" know, I'm scared now. I think I should call an attorney," was a valid invocation of the suspect's right to an attorney); Cannady v. Dugger, 931 F.2d 752, 754 (11th Cir. 1991) ("I think I should call my lawyer" was an unequivocal request for counsel); United States v. Perkins, 608 F.2d 1064, 1066 (5th Cir. 1979) ("I think I want to talk to a lawyer" was an unequivocal request for counsel) with Diaz v. Senkowski, 76 F.3d 61, 63 (2d Cir. 1996) (suspect's statement "do you think I need a lawyer" was ambiguous within the meaning of Davis); Burket v. Angelone, 208 F.3d 172, 198 (4th Cir. 2000) ("I think I need a lawyer" does not constitute an unequivocal request for counsel).
	d. Partial Invocation.

	“[T]he right to silence is not an all or nothing proposition. A suspect may remain selectively silent by answering some questions and then refusing to answer others without taking the risk that his silence may be used against him at trial.”  Hurd v. Terhune, 619 F.3d 1080, 1087 (9th Cir. 2010).  The Washington Court of Appeals has ruled that, if a suspect answers some questions posed by law enforcement, but refuses to answer others, that refusal cannot be used to infer guilt at trial.  State v. Fuller, 169 Wn. App. 797, 282 P.3d 126 (2012).  This rule only applies to custodial interrogation.  Salinas v. Texas, 570 U.S. 178 (2013) (use of non-custodial partial silence did not violate Fifth Amendment).
	Suspects may condition their invocation.  In State v. Gardner, 32 Wn. App. 2d 320, 556 P.3d 186 (2024) the defendant said that if he was a suspect, then he wanted an attorney.  At that point, he was undeniably a suspect.  However, the officers treated this as an equivocal invocation and continued with questioning.  The Court of Appeals held that this was a conditional, unequivocal invocation, and since the defendant was indisputably a suspect at the time, the statements were held inadmissible.  Accord State v. Pierce, 169 Wn. App. 533, 280 P.3d 1158 (2012); Smith v. Endell, 860 F.2d 1528 (9th Cir. 1988).
	The Fifth Amendment right to counsel belongs to the suspect.  It may not be asserted on the suspect’s behalf by another (such as the suspect’s attorney).  An officer engaged in a non-custodial interview with a suspect or in a post-Miranda waiver interview with a suspect has no obligation to terminate the interview solely because an attorney who purports to represent the suspect appears at the station house and asks to speak with the suspect.  See Moran v. Burbine, 475 U.S. 412 (1986); State v. Earls, 116 Wn.2d 364, 805 P.2d 211 (1991).
	However, just because the invocation comes from an attorney does not render it invalid.  An attorney may properly communicate their client’s decision to invoke.  See e.g. State v. Ianniciello, 582 P.3d 372 (Wa. Ct. App. 2026).
	12. Resuming questioning.

	Once a suspect expresses a desire to remain silent, the police must scrupulously honor the request and cease questioning.  Police may, however, after the passage of a significant period of time and the provision of a fresh set of Miranda warnings, reapproach the defendant and resume questioning.  See, e.g., Michigan v. Mosley, 423 U.S. 96 (1975).
	Fully readvising a suspect of her or his Miranda rights is clearly the best practice when resuming questioning of a suspect who has asserted his right to silence.  There is, however, “no bright-line rule that law enforcement officers must always fully readvise a defendant of his or her Miranda rights.”  State v. Elkins, 188 Wn. App. 386, 396, 353 P.3d 648, review denied, 184 Wn.2d 1025 (2015).  The failure to fully readvise a suspect will just be another factor to weigh in deciding whether the defendant’s rights were scrupulously honored.  Further questioning of a suspect once an accused has asserted his right to remain silent is allowed provided the following conditions exist: 
	 the right to cut off questioning was scrupulously honored; 
	 the police engaged in no further words or actions amounting to interrogation before obtaining a waiver; 
	 the police engaged in no tactics which tend to coerce the suspect;
	 the subsequent waiver was knowing and voluntary; and 
	 whether there was a significant passage of time before the law enforcement officers attempted to reinitiate interrogation.  Elkins at 398-99.  
	Statements held admissible after the defendant initially asserted the right to silence:
	 Statements obtained in an interrogation that began five hours after the Yakima County deputies immediately ceased questioning the defendant when the defendant asserted his right to silence.  Grays Harbor County deputies, who conducted the second interrogation, first confirmed that the defendant had been read his rights, that he recalled those rights, and that he understood those rights were still in effect.  State v. Elkins, 188 Wn. App. 386, 396, 353 P.3d 648, review denied, 184 Wn.2d 1025 (2015).
	 Statements obtained two hours after the arrest, during which the defendant invoked his right to remain silent by stating he did not want to talk about the firearms.  A different officer, who was investigating different crimes, interrogated him at the police department, after receiving fresh Miranda warnings.  State v. Brown, 158 Wn. App. 49, 240 P.3d 1175 (2010), review denied, 171 Wn.2d 1006 (2011).
	Note that although courts may not require the suspect to be re-advised of the Miranda warning, RCW 10.122.040 (the Uniform Electronic Recordation of Custodial Interrogations Act) requires officers to inform a suspect that they are being recorded.  If the recording has stopped and was re-started, officers should advise the defendant that he or she is being recorded again.
	In New York v. Quarles, 467 U.S. 649 (1984), the Supreme Court, in response to concerns for police and public safety, created a "public safety exception" to the Miranda requirement.  In Quarles, the Court concluded “that the need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the Fifth Amendment's privilege against self-incrimination.”  In adopting the rule, the Court indicated that it declined to place officers,
	“…in the untenable position of having to consider, often in a matter of seconds, whether it best serves society for them to ask the necessary questions without the Miranda warnings and render whatever probative evidence they uncover inadmissible, or for them to give the warnings in order to preserve the admissibility of evidence they might uncover but possibly damage or destroy their ability to . . . neutralize the volatile situation confronting them.”
	Quarles at 657-58.
	To determine whether the public safety exception applies, the court asks whether there was "an objectively reasonable need to protect the police or the public from any immediate danger…" Quarles, 467 U.S. at 659.
	Examples of when the public safety exception was appropriately invoked:
	 Police properly questioned a defendant who was arrested in supermarket about the location of a loaded firearm that the police believed the defendant had discarded where a third party could gain access.  New York v. Quarles, 467 U.S. 649, 656 (1984) .
	 SWAT negotiators properly dispensed with Miranda warnings while attempting to convince a barricaded individual who had shot and killed two people, one of whom was a police officer, to voluntarily surrender.  State v. Finch, 137 Wn.2d 792, 830, 975 P.2d 967, cert. denied, 528 U.S. 922 (1999).
	 Officer responding to a report of a stabbing, who heard a scream inside the house prior to making an emergency entry, properly asked where the stabbing victim was located prior to administering Miranda warnings.  State v. Richmond, 65 Wn. App. 541, 545-46, 828 P.2d 1180 (1992).
	Courts have upheld the admissibility of arrested persons’ statements post-arrest but pre-Miranda that are responses to emergent questions asked only for the physical protection of police.  State v. Lane, 77 Wn.2d 860, 863, 467 P.2d 304 (1970) (Officer’s question whether the suspect had a gun did not need to be suppressed; State v. Richmond, 65 Wn. App. 541, 828 P.2d 1180 (1992) (officers asking who made the phone call reporting a stabbing was not interrogation.)
	However, the questions must be strictly limited to protecting the immediate physical safety of the officers which cannot reasonably be delayed.  In State v. Spotted Elk, 109 Wn. App. 253, 34 P.3d 906 (2001), as amended on denial of reh'g (Dec. 13, 2001) the arresting officer asked, “Do you have anything on your person I need to be concerned about” but neglected to add, “weapons, needles or anything that can poke me, stick me, of any kind?”  The defendant handed over a packet of heroin.  The evidence was suppressed because the question was not related to officer safety.
	However, case law on the topic is not consistent throughout the United States.  In United States v. Liddell, 517 F.3d 1007 (8th Cir.), cert. denied, 555 U.S. 1045 (2008) the court held a police officer’s pre -Miranda question to arrested person regarding whether there is anything else in his car that might hurt the officer, that was asked after the officer discovered an unloaded .38 caliber revolver under the front seat fell under the public safety exception to Miranda established in New York v. Quarles, 467 U.S. 649 (1984).  
	The Eighth Circuit’s position is consistent with that of most other federal circuits.  See  United States v. Shea, 150 F.3d 44, 48 (1st Cir. 1998) (pre-Miranda question asking arrested defendant whether he had any weapons fell within the public-safety exception); United States v. Webster, 162 F.3d 308, 332 (5th Cir. 1998) ("The police acted constitutionally when they asked [the defendant] whether he had any needles in his pockets that could injure them during their pat down; such questioning, needed to protect the officers, does not constitute interrogation under Miranda.");United States v. Edwards, 885 F.2d 377, 384 (7th Cir. 1989) (public-safety exception applied to pre-Miranda question asking arrested defendant whether he had a gun); United States v. Carrillo, 16 F.3d 1046, 1049-50 (9th Cir. 1994) (pre-Miranda question asking arrested defendant whether he had any needles on him was within the public-safety exception); United States v. Lackey, 334 F.3d 1224, 1227-28 (10th Cir.), cert. denied, 540 U.S. 997 (2003) (public safety exception applied to post-arrest, pre-search question of “Do you have any guns or sharp objects on you?" ). 
	A number of state courts also agree with the Eighth Circuit’s rule.  See, e.g., Seagroves v. State, 726 So.2d 738 (Ala. Crim. App. 1998) (officers pre-Miranda question “is there a gun in the truck” fell within the public safety exception to Miranda); State v. Johnson, 46 Kan. App. 2d 387, 264 P.3d 1018, 1024 (Kan. 2011), review denied, 293 Kan. 1111 (2012) (an inquiry prior to a pat-down regarding whether the person to be searched has any weapons, sharp objects, or anything that would stick the officer fits within the narrow public safety exception as set out in Quarles).  
	Not every court, however, agrees that pre-pat-down or search questions regarding weapons or sharp objects fall within the public-safety exception.  See, e.g., United States v. Williams, 483 F.3d 425, 428 (6th Cir. 2007).
	G. Scope of the protection.

	In Washington, the defendant’s silence, both before and after arrest, may not be used as substantive evidence to imply guilt in the state’s case-in-chief.  State v. Easter, 130 Wn.2d 228, 238, 922 P.2d 1285 (1996).  
	Even if the defendant answers some questions, failure to answer other questions cannot be used to imply guilt unless the court has made a finding that the defendant never invoked his or her right to remain silent.  State v. Chuprinov, 32 Wn.App.2d 508, 556 P.3d 1127 (2024) (citing State v. Clark, 143 Wn.2d 731, 765, 24 P.3d 1006 (2001).)
	If the defendant takes the stand or asserts an affirmative defense the rules may change.  If the defendant takes the stand, pre-arrest silence may be used as impeachment evidence, but only if the testimony touches upon matters that the defendant should have known at the time he or she was silent.  State v. Burke, 163 Wn.2d 204, 181 P.3d 1 (2008).  Silence may still not be used as substantive evidence of guilt, meaning that the State may not argue that the defendant’s failure to speak is evidence of consciousness of guilt.
	 In Burke, the defendant was charged with Rape of a Child 3rd Degree.  When he was interviewed by the police, the defendant said he had had sex with a high school girl but did not know her age.  The defendant took the stand and testified that the victim said she was 16.  The state properly used his failure to assert that defense to the officer as impeachment evidence.
	 In State v. Ianniciello, 582 P.3d 372 (Wa. Ct. App. 2026) the defendant’s husband had been killed and the police were still working on solving the case.  The defendant’s lawyer called the police and told the police not to contact the defendant.  The State later elicited at trial that the defendant had never “reach[ed] out,” “check in on the status of the investigation” did not “ever provide any information regarding items that were missing” [from the murder scene] and that other family members had inquired about the investigation, but the defendant had not.  The Court of Appeals held this was a violation of the defendant’s right to silence and overturned the conviction.  

	If the defendant does talk to the police, false and conflicting information is admissible as evidence of consciousness of guilt.  State v. Clark, 143 Wn.2d 731, 764-65, 24 P.3d 1006 (2001).    In Clark, before the defendant was arrested, he gave several conflicting reasons for his failure to stop at a residence that had become a crime scene.  Use of the conflicting information was not error.  Id. at 765.
	The State may also comment on what the defendant did not say.  In State v. Young, 89 Wn.2d 613, 574 P.2d 1171 (1978) the defendant voluntarily spoke with the police and made several spontaneous statements about the crime.  In closing, the state properly argued that the defendant never denied responsibility for the crime.  Id. at 621.
	H. Remedy for violation.

	Washington appellate courts categorize four ways to violate the defendant’s right to remain silent:
	 A government witness testifying that the defendant refused to speak to her or him;
	 The prosecution purposefully eliciting testimony that the defendant chose to remain silent;
	 The prosecution mentioning the defendant’s silence in closing argument; and
	 The prosecution relying on the defendant’s silence as evidence of guilt.
	State v. Romero, 113 Wn.App. 779, 790, 54 P.3d 1255 (2002).
	Additionally, admitting the defendant’s un-Mirandized statements is error.  
	Any of these violations can lead to a mistrial or reversal of the conviction on appeal.
	1. References vs. comments.

	However, appellate courts distinguish between mere references to the defendant’s silence, and comments.  State v. Burke, 163 Wn.2d 204, 216, 181 P.3d 1 (2008). 
	A reference occurs when a witness mentions the defendant’s silence in response to a question that did not deliberately elicit such testimony.  A mere reference to the defendant’s silence during testimony is not necessarily prejudicial because “[m]ost jurors know that an accused has a right to remain silent and, absent any statement to the contrary by the prosecutor, would probably derive no implication of guilt from a defendant's silence.”  State v. Lewis, 130 Wn.2d 700, 706, 927 P.2d 235 (1996).
	A comment on the defendant’s silence occurs when a prosecutor intentionally elicits such testimony during questioning and then uses that evidence to argue guilt.  State v. Butler, 34 Wn. App. 2d 614, 626, 570 P.3d 383, review denied, 5 Wn.3d 1021, 578 P.3d 773 (2025) (citing United States ex rel. Smith v. Rowe, 618 F.2d 1204, 1210 (7th Cir. 1980).)
	2. Standard of review.

	Pursuant to RAP 2.5(a)(s) the error need not be preserved by objection and can be raised for the first time on appeal.  State v. Chuprinov, 32 Wn.App.2d 508, 515, 556 P.3d 1127 (2024), review denied, 4 Wn.3d 1012, 564 P.3d 553 (2025).
	If evidence of the defendant’s silence or improperly admitted statements were admitted, the state bears the burden pf proving the error was harmless beyond a reasonable doubt.  State v. Easter, 130 Wn.2d 228, 242, 922 P.2d 1285 (1996).  When considering whether the error was harmless, appellate courts consider both 1) the corrosive impact of the improperly admitted evidence; and 2) the strength of the properly admitted evidence.  State v. Wasuge, 582 P.3d 320 (Wa. Ct. App. 2026).  If the error was not harmless, the conviction will be reversed.  State v. Easter, 130 Wn.2d 228, 242, 922 P.2d 1285 (1996).
	3. Effect on subsequent statements.

	If the defendant gave multiple statements to the police, a finding that one statement was obtained in violation of the defendant’s rights does not necessarily doom subsequent statements.    A change in circumstances, such as the place, the identity of the interrogators and the duration of time between confessions, bear on whether a subsequent statement will be deemed “coerced” for the purposes of Miranda.  Oregon v. Elstad, 470 U.S. 298, 309 (1985).
	Subsequent spontaneous statements following a Miranda violation will probably be admissible, so long as the violation did not involve actual coercion.  State v. Magaña Arévalo, 582 P.3d 330, 343 n. 8 (Wash. 2026) (collecting cases).
	II. Right to Counsel.
	The Sixth Amendment provides that “in all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his defense.” 
	The Washington state constitution, Const. art. I, § 22, is coextensive with the Sixth Amendment.  See generally State v. Medlock, 86 Wn. App. 89, 935 P.2d 693, review denied, 133 Wn.2d 1012 (1997).  However, Washington Court rules confer additional rights.  See Section II(B).
	a. Initiation of Prosecution

	The Sixth Amendment right to counsel does not attach until a prosecution is commenced, that is, at or after the initiation of adversary judicial criminal proceedings, whether by way of formal charge, preliminary hearing, indictment, information, or arraignment.  McNeil v. Wisconsin, 501 U.S. 171, 175 (1991).
	b. Custodial status.

	A defendant’s custodial status is irrelevant to the determination of whether the Sixth Amendment right to counsel has attached.
	Once the Sixth Amendment right to counsel has been invoked by the defendant, police may not interrogate the suspect regarding the pending charges without a waiver of Miranda.  Patterson v. Illinois, 487 U.S. 285 (1988).  
	Once the Sixth Amendment right to counsel has been invoked, police may not deliberately elicit statements from the accused in the absence of counsel.  Fellers v. United States, 540 U.S. 519 (2004).
	Deliberate-elicitation standard is not the same as the Fifth Amendment custodial interrogation standard.  Fellers at 524.
	Deliberate elicitation will not be found if the government agent “made ‘no effort to stimulate conversations about the crime charged.’” Kuhlmann v. Wilson, 477 U.S. 436, 442 (1986) (quoting United States v. Henry, 447 U.S. 264, 271 n.9 (1980)).
	Examples of “deliberately elicited” statements:
	 Officers went to defendant’s house, knocked on door, identified themselves when defendant answered the door and asked if they could enter the house.  Defendant allowed them in.  Officers then told defendant they had come to discuss his involvement in methamphetamine distribution and that a grand jury had indicted the defendant for conspiracy to distribute methamphetamine.  Officers telling the defendant the names of the other individuals named in the indictment was held to have been designed to elicit an acknowledgement from defendant that he knew the other individuals.  Fellers v. United States, 540 U.S. 519 (2004).
	 At least one court has held that officers do not deliberately elicit statements when the officers merely tell the defendant that they are there to serve an indictment and to take him into custody.   The officers in this case did not indicate to the defendant that they were there to "discuss" anything with him, and when the defendant started to speak, the officers told him to be quiet while they read his Miranda warnings.  The officers also advised the defendant not to speak to them and reminded him that he had an attorney.  See Commonwealth v. Torres, 442 Mass. 554, 813 N.E.2d 1261, 1277-78 (2004).  See also Torres v. Dennehy, 615 F.3d 1 (1st Cir. 2010), cert. denied, 131 S. Ct. 1038 (2011) (the troopers did not "deliberately elicit" information from him when visiting him in jail to read him the indictment). 
	 Placement of an undercover informant, who was paid on a contingency fee basis and to whom the defendant's name was mentioned by the government, in the same cell block as the indicted defendant constitutes the type of affirmative steps that violate the deliberate-elicitation test.  United States v. Henry, 447 U.S. 264 (1980).
	 A probation officer’s request that the defendant tell her his version of the offense during a presentence investigation interview constituted “deliberate elicitation.”  State v. Everybodytalksabout, 161 Wn.2d 702, 166 P.3d 693 (2007).
	 Tour of the crime scene with defendant after he had invoked his Sixth Amendment right to counsel was attempt to deliberately elicit an incriminating statement.  Commonwealth v. Cornelius, 856 A.2d 62 (Pa. Super. 2004).
	3. Luck or Happenstance.


	Incriminating statements obtained by “luck or happenstance” after the right to counsel has attached do not violate the Sixth Amendment.  Maine v. Moulton, 474 U.S. 159, 176 (1985). 
	Calls the detained defendant made to his parents and the use of those recordings at trial, did not violate the defendant’s Sixth Amendment right to counsel as neither parent agreed to work with the government to elicit information and the defendant was clearly informed that his conversations could be recorded. State v. Haq, 166 Wn. App. 221, 268 P.3d 997, review denied, 174 Wn.2d 1004 (2012).
	The Sixth Amendment right to counsel generally ends with the dismissal of charges.  An exception may apply if the dismissal of the original charges was a deliberate effort by government representatives to circumvent the Sixth Amendment rights of the accused.  See, e.g., United States v. Montgomery, 262 F.3d 233, 246-47 (4th Cir.), cert. denied, 534 U.S. 1034 (2001) (“most courts to consider the question have refused to hold that ‘once a defendant has been charged,’ even after those charges are dismissed, the police and their agents are barred from questioning him ‘about the subject matter of those charges unless his counsel is present.’”); State ex rel. Sims v. Perry, 204 W. Va. 625, 515 S.E.2d 582, 584 (W. Va. 1999); Lindsey v. United States, 911 A.2d 824 (D.C. App. 2006).
	6. Charge-specific right.

	The Sixth Amendment right to counsel cannot be invoked once for all future prosecutions.  It is charge-specific.  McNeil v. Wisconsin, 501 U.S. 171, 175 (1991); State v. Stewart, 113 Wn.2d 462, 780 P.2d 844 (1989), cert. denied, 494 U.S. 1020 (1990).  Thus, someone who is charged with robbery may be interrogated about unrelated burglaries.  Id. 
	a. Uncharged Crimes.

	The charged offense for the purposes of the Sixth Amendment means those crimes that satisfy the Blockburger double jeopardy test.  Texas v. Cobb, 532 U.S. 162 (2001).
	Two statutes satisfy the Blockburger test if proof that the defendant violated one statute would establish a violation of the other statute.  Blockburger v. United States, 284 U.S. 299 (1932).
	A defendant's statements regarding offenses for which he had not been charged are admissible notwithstanding the invocation of his Sixth Amendment right to counsel on other charged offenses. 
	Even though the right to counsel under the Sixth Amendment does not attach to uncharged offenses, suspects retain the ability, under Miranda v. Arizona, 384 U.S. 436 (1966), to refuse any police questioning concerning uncharged offenses.
	7. Personal Right.

	The Sixth Amendment right to counsel in a criminal case belongs to the defendant, not to the attorney.  Therefore, a defendant’s attorney cannot prohibit law enforcement from responding to a defendant’s request for contact.  See, e.g., State v. Petitclerc, 53 Wn. App. 419, 425, 768 P.2d 516 (1989) (defense attorney’s notice of appearance which contained a request that no law enforcement officials question the defendant without his attorney being present did not make it inappropriate for law enforcement officials to contact the defendant, or preclude the defendant from choosing to ignore his attorney's advice and choose to talk to law enforcement officials).  When a defendant initiates contact with the police, the responding officer should administer Miranda warnings prior to speaking with the defendant.
	The Sixth Amendment right to counsel is no greater than the Fifth Amendment right to counsel that existed before charges are formally filed.  State v. Visitacion, 55 Wn. App. 166, 170, 776 P.2d 986 (1989) (citing Patterson v. Illinois, 487 U.S. 285 (1988)).  
	The Sixth Amendment right to counsel can be waived by a defendant if she or he so chooses, and the waiver will be upheld if the State can show that the defendant knowingly, voluntarily, and intelligently waived his right to counsel.  Visitacion, 55 Wn. App. at 170 (citing Brewer v. Williams, 430 U.S. 387, 404 (1977) and Johnson v. Zerbst, 304 U.S. 458, 464 (1938).
	9. Miranda warnings.


	Miranda warnings are adequate to advise an individual of his or her post-indictment Sixth Amendment right to counsel.  Patterson v. Illinois, 487 U.S. 285 (1988); Visitacion, 55 Wn. App. at 170-71.
	Because it is very easy for an officer to say something that a court may later determine was designed to deliberately elicit an incriminating statement, officers are encouraged to read Miranda warnings to anyone who is arrested pursuant to a warrant as early into the contact as possible, regardless of whether the officer intends to interrogate the suspect.
	10. Attorney Ethics Rules.

	While police officers may speak with a represented defendant if the defendant initiates contact, prosecutors may not.  See RPC 4.2; United States v. Jamil, 546 F. Supp. 646, 652 (E.D. Ny. 1982), rev’d on other grounds, 707 F.2d 638 (2nd Cir. 1983) (“[t]here is unanimous and fully documented authority for the proposition that prosecutors are no less subject to the prohibition against communication with a represented person than are members of the private bar.”); State v. Morgan, 231 Kan. 472, 646 P.2d 1064, 1070 (1982) (“The prosecutor is a lawyer first; a law enforcement officer second.  The provisions of the Code of Professional Responsibility are as applicable to him as they are to all lawyers.”); but see State v. Nicholson, 77 Wn.2d 415, 463 P.2d 633 (1969) (former ethics Cannon 9 only applies to civil cases and does not apply to prosecutors).
	The focus of RPC 4.2 is on the obligation of attorneys to respect the relationship of the adverse party and the party’s attorney.  See United States v. Lopez, 4 F.3d 1455, 1462 (9th Cir. 1993).  The right belongs to the party’s attorney, not the party, and the party cannot waive the application of the no-contact rule — only the party’s attorney can waive the attorney’s right to be present during communication between the attorney’s client and opposing counsel.  Id.; State v. Miller, 600 N.W.2d 457, 464 (Minn. 1999).  The fact that a defendant-initiated contact does not excuse a prosecutor from adherence to RPC 4.2.  See State v. Ford, 793 P.2d 397, 400 (Utah App. 1990); People v. Green, 405 Mich. 273, 274 N.W.2d 448 (Mich. 1979).
	A prosecutor may not order a police officer to do what the prosecutor may not do.  See RPC 5.3(c)(1); State v. Miller, 600 N.W.2d 457, 464 (Minn. 1999) (prosecutors will be responsible for a police officer’s contact with a represented individual if the prosecutor “orders or, with knowledge of the specific conduct, ratifies the conduct involved.”).
	a. Sanctions for Violating the Rule.

	A violation of RPC 4.2 may subject a prosecuting attorney to discipline by the bar.  See e.g., People v. Green, 405 Mich. 273, 274 N.W.2d 448, 454-455 (Mich. 1979).
	Statements obtained in violation of RPC 4.2 may be suppressed.  See, e.g. United States v. Hammad, 858 F.2d 834, 840-41 (2nd Cir. 1988); State v. Miller, 600 N.W.2d 457,  467-68 (Minn. 1999); contra State v. Nicholson, 77 Wn.2d 415, 419, 463 P.2d 633 (1969); State v. Morgan, 231 Kan. 472, 646 P.2d 1064, 1070 (1982) (suppression is never a remedy for a violation of RPC 4.2); People v. Green, 405 Mich. 273, 274 N.W.2d 448, 454-455 (1979) (suppression is never a remedy for a violation of RPC 4.2).
	11. Juveniles.

	Juvenile access to an attorney may not be waived.  RCW 13.40.740(2).  Juveniles must be placed in contact with an attorney before questioning.
	The appointment of an attorney at first appearance or arraignment is not an invocation and does not bar an officer from contacting a defendant for an interview.  An invocation of the Sixth Amendment right to counsel will not trigger the Fifth Amendment Miranda right to counsel.  The Fifth Amendment Miranda right to counsel may only be invoked at the time of custodial interrogation.  An officer conducting a post-Sixth Amendment appointment of counsel interrogation must immediately tender Miranda warnings and must obtain a voluntary waiver of the defendant’s right to remain silent and right to have an attorney present for the interview.  Montejo v. Louisiana, 556 U.S. 778 (2009).
	B. Court Rule Right to Counsel.  
	1. CrR and CrRLJ 3.1.


	The rule-based right to counsel in CrR 3.1 and CrRLJ 3.1 (hereinafter, “CrR/CrRLJ 3.1”) is a limited one.  It is not coextensive with the Sixth Amendment right to counsel.  State v. Fedorov, 183 Wn.2d 669, 678, 355 P.3d 1088 (2015).  The rule-based right to counsel is subject to legitimate safety and practical concerns. Id. 
	CrR/CrRLJ 3.1(c) both provide a pre-charging, post-arrest right of contact with an attorney.  The rules have two parts:
	a. Immediate Notification of Right to an Attorney.

	The first duty under the rule is to advise the arrested person of the right to a lawyer.  This advice must be given “immediately.”  State v. Templeton, 148 Wn.2d 193, 210-11, 59 P.3d 632 (2002).  An arrested person must be notified as soon as practicable after arrest of his/her court rule right to an attorney.  See CrR/CrRLJ 3.1(c)(1). 
	This court rule right is not the same as an arrested person's Miranda rights.  The Miranda warnings contained on some departmental issued cards will not adequately advise a suspect of his or her court rule rights to counsel.  See generally State v. Templeton, 148 Wn.2d 193, 218-19, 59 P.3d 632 (2002) (removal of the phrase “at this time” from the phrase “'[y]ou have the right at this time to an attorney of your own choosing and to have him or her present before or during questioning,” does not adequately convey the suspect’s CrR/CrRLJ 3.1 rights).
	The court rule right to counsel may appear on the departmental issued card as a separate warning.  
	b. Telephone Contact with Lawyer.

	The second duty under CrR/CrRLJ 3.1(c) is to place the person in custody with access to a telephone and the telephone number of an attorney “at the earliest opportunity.”  No Washington case has adopted a specific test for determining what constitutes the “earliest opportunity.”  Instead, courts consider the totality of the circumstances.  
	Cases in which the defendant was denied access to a phone upon arrival at the police station, courts have easily found that the court rule right to counsel has been violated.  See, e.g., State v. Copeland, 130 Wn.2d 244, 282, 922 P.2d 1304 (1996) (defendant’s court rule right to an attorney was violated when he was not provided access to a phone upon being taken to the Kent City Jail);  Seattle v. Orwick, 113 Wn.2d 823, 784 P.2d 161 (1989) (defendant’s right of access to an attorney was violated when he was refused access to a phone upon arrival at the police station). Even in these circumstances, contact need not be instantaneous.  Police are allowed in certain circumstances to complete the process of booking a suspect into jail or to execute a search warrant before they provide access to a telephone and the number for a public defender. State v. Mullins, 158 Wn. App. 360, 369-70, 241 P.3d 456 (2010), review denied, 171 Wn.2d 1006 (2011) (“the rule does not necessarily compel police to postpone routine prebooking procedures or the execution of a search warrant when an arrestee expresses the desire to consult an attorney”).
	A delay in providing the defendant with telephonic contact with an attorney may occur when the defendant is treated at a hospital before booking.  Officers should note availability of a government issued cell phone, hospital rules governing use of cell phones in treatment areas, and other barriers to making the phone call.  Currently, there are no Washington appellate court cases that addresses what is the “earliest opportunity” while someone is receiving medical treatment. But see State v. Schulze, 116 Wn.2d 154, 804 P.2d 566 (1991) (assuming a violation occurred when defendant was not provided with access to a phone in the emergency room, but finding that neither dismissal of charges nor suppression of blood test was an appropriate remedy).
	2. Practical Aspects of the Court Rule Right to Counsel.
	a. Access to Telephone and Telephone Numbers.


	The arrested person must be given access to a telephone and the telephone number of the on-call public defender.  Phone numbers of private attorneys may be found on the Washington State Bar Association’s web site at www.wsba.org (click “Legal Directory” at the top of the page or go to www.mywsba.org/PersonifyEbusiness/Default.aspx?TabID=1536.) Many of the listings on the Bar’s web site will include a link to the attorney's web site.  The website may have an after-hours phone number listed.
	In most cases, police are not required to postpone routine prebooking procedures or the execution of a search warrant when an arrestee expresses the desire to consult an attorney.  State v. Mullins, 158 Wn. App. 360, 366, 241 P.3d 456 (2010), review denied, 171 Wn.2d 1006 (2011).
	In DUI cases, police must facilitate a telephone call prior to administering the alcohol test.  See State v. Fitzsimmons, 93 Wn.2d 436, 610 P.2d 893, vacated and remanded, 449 U.S. 977, aff'd on remand, 94 Wn.2d 858, 620 P.2d 999 (1980), overruled on other grounds by City of Spokane v. Kruger, 116 Wn.2d 135, 803 P.2d 305 (1991).  An extended delay is not required.  If an accused has been allowed reasonable access and has made no contact with counsel, but the test can no longer be delayed, the driver must decide on his own whether he will submit to the test.  State v. Staeheli, 102 Wn.2d 305, 310, 685 P.2d 591 (1984); Seattle v. Koch, 53 Wn. App. 352, 357, 767 P.2d 143, review denied, 112 Wn.2d 1022 (1989).
	There may be other situations in which the booking process should be interrupted.  An example would be if the booking process is unduly protracted.
	b. Actual Contact.

	Actual contact with an attorney is not required.  Bellevue v. Ohlson, 60 Wn. App. 485, 803 P.2d 1346 (1991). The rules require an opportunity, rather than actual communication, with an attorney.   Thus, reasonable but unsuccessful attempts to contact counsel will satisfy the rule.  Airway Heights v. Dilley, 45 Wn. App. 87, 94, 724 P.2d 407 (1986).
	Examples:
	 Rule satisfied where suspect phoned his personal attorney and three public defenders but was unable to actually reach an attorney to advise him.  Breath test result held admissible.  Bellevue v. Ohlson, 60 Wn. App. 485, 803 P.2d 1346 (1991).
	 Rule satisfied when the suspect was provided with the phone number of the regularly appointed public defender for the city, as well as another attorney.  When attempts to call these attorneys failed, the suspect did not request any further attempts when the officer asked him if there was anyone else whom the defendant wished to have called.  Breath test result held admissible.  Airway Heights v. Dilley, 45 Wn. App. 87, 94, 724 P.2d 407 (1986).
	 Failure of police to allow a suspect to make an additional call after receiving no answer from a 10 pm call to the attorney's office violated this court rule.  Case dismissed.  Tacoma v. Myhre, 32 Wn. App. 661, 648 P.2d 912 (1982). 
	 Rule violated when the defendant, after unequivocally requesting an attorney after normal business hours, was booked into jail.  Although the defendant had the ability to make free calls to the public defender’s office business line and those lines are posted in the jail, the business lines are not monitored after hours.  Defendant’s statements held inadmissible.  State v. Pierce, 169 Wn. App. 533, 547-550, 280 P.3d 1158, review denied, 175 Wn.2d 1025 (2012).
	c. Choice of Attorney.

	The arrested person must be provided with any other means to place him/her in communication with a lawyer." CrR/CrRLJ 3.1(c)(2).  This does not mean the arrested person must be placed in contact with his or her personal attorney.  Seattle v. Sandholm, 65 Wn. App. 747, 829 P.2d 747 (1992).
	d. Reasonable Privacy.

	The rule-based right to counsel does not provide for a right to absolute privacy for conversations between attorney and client. Privacy between the arrestee and attorney must be balanced against legitimate safety and practical concerns.  Challenges alleging a violation of the right to privacy are reviewed under the totality of the circumstances.  State v. Fedorov, 183 Wn.2d 669, 671-72, 355 P.3d 1088 (2015).
	Police should provide as much privacy as possible during attorney and arrestee consultations.  Fedorov, 183 Wn.2d at 678.  A non-exhaustive list of factors that are taken into account in determining whether police provided a reasonable amount of privacy include (1) concerns for the safety of police; (2) prevention of harm to police property; (3) the need to comply with testing protocols; (4) the physical setting where the events take place; (5) the safety of the arrestee: arrestees can pose dangers to themselves, be in danger from substances they may have taken, or have pressing medical conditions both related and unrelated to the crime of arrest; (6) the demeanor of the defendant; and (7) whether the arrestee asked for more privacy.  Fedorov, 183 Wn.2d 678; Seattle v. Koch, 53 Wn. App. 352, 358 n.7, 767 P.2d 143, review denied, 112 Wn.2d 1022 (1989). 
	If police afford lesser privacy to an arrestee, evidence of intentional intimidation or eavesdropping by police meant to undermine the arrestee's rule-based right to consultation would weigh toward finding a violation of CrR 3.1.  Fedorov, 183 Wn.2d at 678.
	Washington’s appellate courts found no violation of CrR 3.1 in the following cases:
	 An arrestee’s court-rule rights were  not violated by the trooper remaining in the room during the arrestee’s conversation with counsel where (1) the arrestee was uncooperative at the time of arrest, (2) the trooper had legitimate concerns about leaving the arrestee alone, (3) the layout of the jail where the breath test machine was located would have required the trooper to lock himself out of the jail in order to give the arrestee complete privacy, (4) there was no window through which the trooper could observe the arrestee for 15 minutes prior to administering the BAC test, (5) the trooper moved to the other side of the room where he was out of earshot, and (6) there is no evidence that the trooper “interfered with, or even so much as paid attention to, the arrestee’s conversation.  State v. Fedorov, 183 Wn.2d 669, 678-79, 355 P.3d 1088 (2015). 
	 An arrestee’s court rule rights were not violated when the arresting officer was 5-10 feet away from the arrestee, separated from the arrestee by a brick wall with an open window approximately 2 feet by 4 feet during the arrestee’s conversation with her attorney.  Officer stated he could hear the arrestee talking but could not make out any of her words.  Greater privacy was not provided to make sure the arrestee did not put anything in her mouth, to prevent the arrestee’s escape, and for the arrestee’s safety.  Seattle v. Koch, 53 Wn. App. 352, 353-54, 767 P.2d 143, review denied, 112 Wn.2d 1022 (1989).
	e. Length of Contact.

	Based on Oregon cases, once contact is made with an attorney, reasonable limitations may be placed upon the length of the consultation.  A 15-minute opportunity to call [an attorney] may satisfy the liberty interest in communication. Cf. State v. Durbin, 335 Ore. 183, 193, 63 P3d 576 (Ore. 2003) (in the DUI context, where an arrested driver has an Article I, § 11, “right to a reasonable opportunity to consult privately with counsel,” a 15-minute opportunity “normally will be sufficient for a person to contact and consult with a lawyer after that person invokes the right to counsel”).  Staglin v. Driver & Motor Vehicle Servs. Div. (DMV), 227 Ore. App. 240, 205 P.3d 90 (2009).  See also State v. Tyon, 226 Ore. App. 428, 204 P.3d 106 (2009).
	f. Physical presence of an attorney.

	An arresting officer need not delay alcohol or field sobriety testing to wait for attorney.  State v. Staeheli, 102 Wn.2d 305, 309, 685 P.2d 591 (1984). But “[i]f the defendant requests the assistance of counsel, access to counsel must be provided before administering the test.”  State ex rel. Juckett v. Evergreen Dist. Court, 100 Wn.2d 824, 831, 675 P.2d 599 (1984).
	If the attorney that the client called actually gets to the scene or station house, police may not mislead the attorney about his client’s whereabouts.  Seattle v. Box, 29 Wn. App. 109, 627 P.2d 584 (1981).
	If an attorney arrives at the station house on his or her own, without being called by the arrestee, an officer is not required to delay the administration of the test or interrogation until after the unretained attorney has contact with the arrestee.  Cf. Moran v. Burbine, 475 U.S. 412 (1986) (Fifth Amendment); State v. Earls, 116 Wn.2d 364, 372, 805 P.2d 211 (1991) (Fifth Amendment and Const. art. I, § 9).
	g. Waiver.

	A suspect may waive his rights under CrR/CrRLJ 3.1 by voluntarily initiating communication with the police.  State v. Mullins, 158 Wn. App. 360, 366, 241 P.3d 456 (2010), review denied, 171 Wn.2d 1006 (2011).
	While a defendant’s reinitiation of conversation with police following a request for an attorney will resolve any Fifth Amendment issues, CrR 3.1 and CrRLJ 3.1 may still result in the suppression of any statements.  The admissibility of any statements will turn upon whether officers made reasonable efforts to place the defendant into contact with an attorney prior to the resumption of questioning.  See State v. Pierce, 169 Wn. App. 533, 280 P.3d 1158, review denied, 175 Wn.2d 1025 (2012).
	3. Violations:
	a. Standard.


	Violation of only the court rule right to counsel is not a constitutional error so the admission of evidence obtained in violation of the court rule right is tested under the constitutional harmless error standard.  State v. Templeton, 148 Wn.2d 193, 220, 59 P.3d 632 (2002).
	b. Remedy.

	Evidence obtained in violation of the court rule right will only be suppressed if the defendant can demonstrate prejudice arising from the violation.  Defendants will be unable to demonstrate prejudice when the only advice an attorney can give is to submit to a compelled collection of evidence.  State v. Copeland, 130 Wn.2d 244, 281-83, 922 P.2d 1304 (1996) (even assuming the court rule right to counsel was violated when the defendant was not given access to an attorney prior to the collection of blood and hair pursuant to a search warrant, tests performed on the blood and hair are not subject to suppression); State v. Schulze, 116 Wn.2d 154, 804 P.2d 566 (1991) (even assuming that the court rule right to counsel was violated when the defendant was not permitted to contact his attorney prior to the mandatory blood draw, the results of the blood test are not subject to suppression).
	III.   Recording of Interrogations.
	A. The Uniform Electronic Recordation of Custodial Interrogations Act.

	In 2021 the Washington legislature passed the Uniform Electronic Recordation of Custodial Interrogations Act, which was subsequently codified as Chapter 10.122 RCW.
	Most other states, and the federal government, have similar requirements that have been imposed by court rule, case law or policy.  See Brandon Garrett, Jurisdictions that Record Police Interrogations, August 2024, https://wcsj.law.duke.edu/wp-content/uploads/2024/08/Jurisdictions-that-Record-Police-Interrogations.pdf.
	B. Requirements.

	Broadly, the Act requires police officers to record custodial interrogations.  
	Recording interrogations has benefits for police, defendants and the public.  It produces a complete and irrefutable account of what transpired behind closed doors.  This enhances accuracy and confidence in the criminal justice system by eliminating “he-said, she-said” swearing contests and allowing the juries (as well as the public) to see and hear the context of the conversation, such as tone of voice, facial expressions and body movements.
	Officers must inform the suspect that the recording is being made, but do not need to request consent to record.  RCW 10.122.040.  
	1. Adults.

	If the suspect is an adult, the Act only requires recordation if the interrogation relates to a felony.  RCW 10.122.030(1).  However, best practice is to record all custodial interrogations.  
	2. Juveniles.

	All custodial Interrogation of juveniles must be recorded.  RCW 10.122.030(1).  Note that before any interrogation takes place, a juvenile must be put in contact with an attorney.  See Section IV on Juveniles, below.  
	3. Places.

	The Act requires electronic recording of custodial interrogation occurring at “places of detention,” which means “a fixed location under the control of a law enforcement agency where individuals are questioned about alleged crimes or status offenses.”  It specifically includes police vehicles, police or sheriff's stations, holding cells, jails and correctional or detention facilities.  RCW 10.122.020(6).
	The Act was written with the intention of having all custodial interrogations recorded.  If a custodial interrogation takes place outside a “place of detention” the interrogating officer must prepare a report explaining the decision to interrogate outside a place of detention and summarizing the custodial interrogation process and the individual's statements.  RCW 10.122.030(4)
	4. Audio or video or both.

	Custodial interrogations taking place in fixed facilities controlled by law enforcement (where it is presumably possible to install equipment) must be both video and audio recorded.  This specifically includes:
	 Police or sheriff’s stations;
	 Holding cells;
	 Jails; and
	 Correctional or detention facilities (prisons and juvenile rehabilitation centers.)
	Interrogations taking place in any other “place of detention” (e.g. police vehicles) must be audio recorded.  RCW 10.122.030(1).
	5. Contents of the recording.

	The recording must include:
	 All warnings or advice of rights (Miranda), and waiver; 
	 A notice that the contact is being recorded;
	 The entire interrogation; and
	 If applicable, any request by the suspect to not be recorded (if “feasible,” presumably meaning if the suspect agrees.)
	6. Exceptions.

	The statutes allow for certain exceptions to the requirement.  The burden is on the State to prove an exception applies.
	a. Individual’s refusal to be electronically recorded.

	A custodial interrogation does not need to be recorded if the individual to be interrogated indicates they will not participate in the interrogation if it is recorded.  If feasible, the agreement to participate without electronic recording must be electronically recorded.  RCW 10.122.060(1).
	This exception also applies if the suspect initially agrees to be interviewed, but subsequently asks that the recording stop.  RCW 10.122.060(2).
	b. Exigent circumstances. 

	Custodial interrogations do not need to be recorded if exigent circumstances make recording infeasible.  RCW 10.122.050.  But the officer shall electronically record an explanation of why exigent circumstances made recording infeasible.  The recording of the explanation shall occur before the interrogation if feasible or as soon as practicable after the interrogation.  RCW 10.122.050.
	d. Interrogation in another jurisdiction. 

	If custodial interrogation occurs in another state in compliance with that state’s law or is conducted by a federal law enforcement agency in compliance with federal law, then interrogation need not be recorded electronically unless the interrogation is conducted with intent to avoid the requirement of electronic recording.  RCW 10.122.070.
	Electronic recording of custodial interrogation is not required when the person to be interviewed is an adult and the officer has no reason to believe the interview relates to a felony.  RCW 10.122.080.  
	However, if, during custodial interrogation, the officer learns of facts indicating the individual committed an act that requires electronic recording of the interrogation, the continued interrogation shall be electronically recorded, if feasible.  RCW 10.122.080(2).
	Recording all custodial interrogations will avoid needless litigation about the recording based on what the officer “should” have known.
	This exception does not apply to juveniles because recording is required for juveniles even for nonfelonies.
	f.   Safety of an individual or disclosure of a CI.

	A custodial interrogation need not be recorded if the interrogating officer, or a superior, reasonably believes that recording would jeopardize the safety of an officer, the individual being interrogated, or another individual, or would disclose the identity of a confidential informant.  RCW 10.122.090.  
	If feasible and consistent with the safety of a confidential informant, an explanation of the basis for the belief that electronic recording would disclose the informant's identity must be recorded electronically at the time of the interrogation. If contemporaneous recording of the basis for the belief is not feasible, the recording must be made as soon as practicable after the interrogation is completed.  RCW 10.122.090.
	Officers should keep in mind that, shortly after charges are filed, the entire recording will probably be released, unredacted, to the defense attorney, who may share the recording with the defendant.
	g. Equipment malfunctions.

	An equipment malfunction does not render any surviving recording inadmissible.  But reasonable maintenance of the equipment is required to avoid malfunctions, and the equipment must be repaired before the custodial interrogation if feasible.  If only audio or video still works then recording may be by the one that still works.  RCW 10.122.100.
	h. Routine booking questions.

	The Act does not require the electronic recordation of statements made “routinely during the processing of the arrest of an individual.”  RCW 10.122.030(5).
	7. Violations.

	A violation of the Act does not necessarily render a confession inadmissible.  There is no constitutional right to have custodial interrogation electronically recorded.  State v. Brower, 31 Wn. App. 2d 1072, review denied, 559 P.3d 1020 (2024, unpublished) (“Washington courts have declined to recognize a state constitutional right to have custodial interrogations be electronically recorded.”)  
	However, the process for admitting the confession will be more difficult and any confession may carry less weight with the jury.
	a. Remedial action by law enforcement.

	If all or part of a custodial interrogation is not recorded, the officer must prepare a written report, as soon as practicable after the interrogation, explaining the reason for not electronically recording it, and summarizing the process that was used and the statements the individual gave.  RCW 10.122.030(2), (3).
	b. Procedure to introduce an unrecorded custodial interrogation.

	If the prosecution wishes to introduce a statement of the defendant that should have been recorded, but was not, the prosecution must notify the defense, including what exceptions apply, before any discovery deadlines.  RCW 10.122.120.
	At a hearing to determine admissibility of the statement, the court may take the failure to record into account when deciding whether the statement was voluntarily made.  RCW 10.122.013(1).
	Even if the statement is ultimately ruled admissible, the defense is permitted to raise the fact that the statement was not recorded in accordance with state law to the jury.  RCW 10.122.130(2). 
	9. Law enforcement agencies must promulgate policies and procedures.

	RCW 10.122.140 and RCW 10.122.150 require law enforcement agencies to “establish and enforce procedures” to comply with the Act and preserve the recordings for the duration of any punishment the defendant faces.
	8. Admissibility of recordings.

	A certificate of authenticity, sworn under oath by an “appropriate” law enforcement officer, is sufficient to admit a recording in pre- or post-trial proceedings.
	Presumably an “appropriate” officer is one who conducted or observed the interrogation.  There is no case law, as of this writing, as to whether a custodian or records, for example, who did not witness the interrogation, is “appropriate.”
	9.   Case law. 

	As of this writing, there is no Washington case law interpreting the Act. However, courts are instructed to construe its provisions to promote consistency with other jurisdictions that have enacted it. RCW 10.122.190.
	The Act was originally drafted by the Uniform Law Commission and had previously been enacted in Indiana3F and Vermont.  Washington and Delaware passed it in 2021.  For a current list of jurisdictions who have passed the act, see   https://www.uniformlaws.org/committees/community-home?communitykey=d85cdc74-3152-4710-a3a1-fca27f58ebe8 (last accessed Dec. 18, 2025).  
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	IV. Juveniles.
	The Washington State constitution provides no greater protection for minors waiving their right to remain silent than is provided by the Fifth Amendment.  Dutil v. State, 93 Wn.2d 84, 606 P.2d 269 (1980).  However, the Washington State legislature has decided to provide extra protection by statute.
	RCW 13.40.740 took effect on January 1, 2022.  The law:
	 Requires juveniles to consult with an attorney before waiving their right to remain silent (among other rights.)  The consultation cannot be waived by the juvenile or their parent or guardian;
	 Requires police officers to facilitate the consultation with an attorney;
	 Establishes a 24/7 toll free phone line manned by Office of Public Defense attorneys; and
	Forbids use of a juvenile’s statements in court if made to law enforcement without a consultation (with exceptions if the statement was spontaneous or is for impeachment.)
	Because the law requires a consultation before the juvenile waives their rights, it is not limited to arrested juveniles.  The law presumes juveniles cannot waive their rights without an attorney consultation.  Therefore, an officer must facilitate the consultation any time the officer should read the Miranda warning (or conducts a search of property, dwellings, or vehicles under the juvenile’s control.)
	The law is not limited to those suspected of crime.  Any juvenile for whom there is probable cause of involvement of a crime must be afforded a consultation.
	The statute allows a law enforcement officer to question a detained juvenile without a consultation in two situations:
	The juvenile is suspected of being trafficked.  RCW 13.40.740(4)(a).  However, the juvenile’s responses may only be used in a subsequent human trafficking prosecution, not against the juvenile who made the statements; and
	In cases where the juvenile’s immediate answers may protect life, the exigent circumstances exception applies.  The exception is limited to those questions necessary to protect life and does not open the door to unrelated questions.
	B. Recording.

	In the unlikely event that a juvenile consents to an interview after consulting with an attorney, the entire conversation, including the advice of rights, must be recorded if the juvenile would consider themselves “in custody.”
	The standard for whether the juvenile is “in custody” is subjective and based on the perspective of the juvenile.  If a police officer believes that they should administer the Miranda warning, the juvenile is probably “in custody” for the purposes of this law.
	For a more in-depth discussion of the Uniform Electronic Recordation of Custodial Interrogations Act see Section III, above.
	1. Places where interrogation must be audio and video recorded:

	Schools and any “place of detention” as defined by the act (police vehicles, sheriff’s or police stations, holding cells, jails, correctional or detention facilities.)
	2. Subject of the questioning.

	If the questioning relates to status offenses (e.g. truancy), felonies or misdemeanors, the Act’s requirements apply.
	Juvenile Confessions Flow Chart.

	/
	V. Evidentiary Issues Concerning Confessions.
	A. Confessions as admissions by a party opponent.  

	Hearsay is an out-of-court statement offered to prove the truth of the matter asserted.  ER 801(c).  A person who made a statement outside of court is called the “declarant.”  ER 801(b).  Unless an exception applies, hearsay is generally not admissible at trial.  ER 802.  However, the hearsay rule does not bar confessions by a criminal defendant because of the party-opponent rule.
	1. Statements that are not hearsay.  

	The out-of-court statements of a party to the case (such as the defendant in a criminal case) are not hearsay, when the statement is 1) offered by the opposing party (in a criminal case, the State); AND 2) offered against the defendant.  ER 801(d)(2).  
	Were these two conditions not in place, a criminal could commit a crime, tell several people an alibi or defense, then at trial call those people as witnesses for the purposes of introducing an alibi or defense without ever exposing her- or himself to cross-examination.
	Although the statement must be offered by the opposing party against the declarant, the statement need not be an explicit admission of guilt or a statement against interest.  State v. Price, 126 Wn. App. 617, 635, 109 P.3d 27 (2005), overruled on other grounds by State v. Hampton, 184 Wn.2d 656, 361 P.3d 734 (2015).
	2. Tacit admissions.  

	Confessions are most frequently statements made directly by the defendant.  However, the defendant him- or herself need not have been the speaker.  When a third party makes a statement incriminating the defendant it may be admissible as an adopted admission due to the defendant’s response or lack of response, or relationship with the speaker.  
	A defendant “…can manifest adoption of a statement by words, gestures, or complete silence. State v. Neslund, 50 Wn. App. 531, 550–51, 749 P.2d 725, review denied, 110 Wn.2d 1025 (1988).  If the defendant hears another make a statement which incriminates the defendant and either i) agrees with the statement; or ii) doesn’t deny it, the defendant has manifested an adoption or belief in the truth of the statement.  ER 801(d)(2)(ii).  
	To admit the statements, the court must make a preliminary determination that there are sufficient foundational facts from which the jury could conclude that the defendant actually heard, understood and acquiesced in the statement, and an innocent person would be induced to respond.  Neslund at 551.  However, the final determination of whether the defendant adopted the statement is a decision for the jury, which must be instructed that it may only consider the statement as evidence if it finds under the circumstances that the defendant heard, understood, and acquiesced in the statement.  State v. Hill, 6 Wn. App. 2d 629, 647, 431 P.3d 1044 (2018).
	 Nodding one’s head “yes” to the victim’s incriminating account of the crime.  State v. Anderson, 44 Wn. App. 644, 651, 723 P.2d 464, 469 (1986).  
	 By not saying anything in the face of an incriminating statement, since a person is generally expected to deny false accusations.  “Silence constitutes an admission only if (1) the party-opponent heard the accusatory or incriminating statement and was mentally and physically able to respond; and (2) the statement and circumstances were such that it is reasonable to conclude the party-opponent would have responded had there been no intention to acquiesce.”  State v. Neslund, 50 Wn. App. 531, 551, 749 P.2d 725, review denied, 110 Wn.2d 1025 (1988).
	 Not all responses to an incriminating statement imply adoption.  In State v. Hill, 6 Wn.App.2d 629, 431 P.3d 1044 (2018) the victim sent the defendant a text messages accusing him of “…pull[ing] my hair for 3 hours and… I was not able to say anything but pee on myself” to which the defendant replied, “U said lets be adults so lets do that” [sic].  The Court of Appeals ruled that this statement did not indicate the defendant “acceded or acquiesced” to the accusation, and so did not adopt the accusation.

	A defendant’s relationship with the speaker can cause the speaker’s statement to be imputed to the defendant.
	 A person speaking in a representative capacity.  ER 801(d)(2)(i).
	 A person authorized by the defendant to make the statement.  ER 801(d)(2)(iii).
	 The defendant’s agent or servant.  ER 801(d)(2)(iv).  This includes the defendant’s attorney.  State v. Garland, 169 Wn. App. 869, 282 P.3d 1137 (2012).
	 Statements made by a coconspirator, during the conspiracy and in furtherance of the conspiracy, are also not hearsay.  ER 801(d)(2)(v).  

	Note that statements made after the conspiracy has ended or following the arrest of one of the alleged coconspirators (e.g. confessions to police) are not within this exemption.  State v. St. Pierre, 111 Wn.2d 105, 119, 759 P.2d 383 (1988).
	The trial court must find by a preponderance of the evidence that a conspiracy existed, and the defendant was a member of it.  State v. Guloy, 104 Wn.2d 412, 420, 705 P.2d 1182 (1985).  Because this is a threshold evidentiary determination, both admissible and inadmissible evidence may be considered.  Id. (citing ER 104).  Conspiracy need not be charged.  State v. Dictado, 102 Wn.2d 277, 283, 687 P.2d 172 (1984) overruled on other grounds by State v. Harris, 106 Wn.2d 784, 725 P.2d 975 (1986).
	However, confrontation clause limits apply.  A defendant must be given an opportunity to cross-examine a co-conspirator whose testimonial statement is introduced in court.  This is addressed in more detail in the next section.
	Example:  
	A co-conspirator’s statement to an acquaintance that the co-conspirator and a friend had discussed committing a burglary and that the friend had called the co-conspirator while committing the burglary was nontestimonial and properly admitted.  State v. Wilcoxon, 185 Wn.2d 324, 335, 373 P.3d 224 (2016).
	3.   Statements of interrogators in recorded confessions.

	Because interviews with suspects are now usually recorded by body cam, dash cam, or fixed recording device in an interview room, the issue of the statements of the interrogating officers will increasingly become an issue.  
	Generally, an interrogating officer will be asking questions, which are not usually assertions, and therefore not “statements” for purposes of the hearsay rule.  ER 801(a).
	However, in the course of an interview, an officer might suggest the suspect of lying, a common interview technique.  In State v. Demery, the Washington Supreme Court held that such accusations were not “opinion testimony” because the statements of the officers in the recording were not testimony.  State v. Demery, 144 Wn.2d 753, 760, 30 P.3d 1278 (2001).  
	The court noted that when trial court admits third party statements to provide context to a defendant’s responses, the court should give a limiting instruction.  Note that the Rule of Completeness, ER 106, will usually trump the hearsay rule when required by fairness.  See State v. Bennett, -- Wn.2d ---, 2026 WL 111666 (2026).
	B. The Bruton rule.

	A criminal defendant has the right to remain silent and not testify at trial.  U.S. Const. amend. V § 3.  A criminal defendant also has the right to cross-examine any person who gives evidence against him or her in trial.  U.S. Const. amend. VI § 5.  But what happens when two co-defendants are tried together and one defendant (or both) gave statements incriminating the other?
	Illustration:  
	If Jane gives a confession to the police admitting that she and Dick committed the crime together, the confession is non-hearsay at Jane’s trial.  But if Jane and Dick are tried together, that confession would be evidence against Dick.  Therefore, if the statement is used against Dick, Dick has a constitutional right to cross-examine Jane about the confession.  However, Dick cannot compel Jane to take the stand to be cross-examined about the statement because Jane has a right to not testify at her trial.
	This is the situation that arose in Bruton v. United States, 391 U.S. 123 (1968).  In Bruton, the U.S. Supreme Court held that where codefendants are tried separately and a confession of one codefendant implicates the other, simply instructing the jury to only consider the confession against the codefendant who made the statement is insufficient.
	Bruton’s rule is narrow and applies only to directly accusatory incriminating confessions made by (nontestifying) co-defendants.  In a joint trial, admitting the co-defendant’s out-of-court confession, which implicated a (nonconfessing) defendant, does not violate the confrontation clause, if that confession is: 1) not obviously redacted; 2) only indirectly implicates the nonconfessing defendant; and 3) coupled with a limiting instruction, which tells the jury to only consider the confession against the confessor.  Samia v. United States, 599 U.S. 635 (2023).  The U.S. Supreme Court has upheld having a law enforcement officer read a confessing co-defendant’s statement to the jury, replacing the other defendant’s name with, “somebody else,” and “the other person” coupled with an instruction that the jury could only consider the statement against the confessing co-defendant.  Id.
	The Bruton rule only applies to testimonial hearsay.  Nontestimonial hearsay, such as statements during the course of and in furtherance of a conspiracy do not require redactions.  See generally State v. Wilcoxon, 185 Wn.2d 324, 373 P.3d 224 (2016).
	Example:
	In Samia v. United States, 599 U.S. 635 (2023), during a joint trial, a DEA agent read defendant Stillwell’s confession in which she implicated both herself and defendant Samia, but replaced Samia’s name with the words, “the other person.”  The U.S. Supreme Court held that this was sufficient and did not violate defendant Samia’s confrontation clause rights.
	However, in State v. Fisher, 185 Wn.2d 836, 374 P.3d 1185 (2016), in a joint trial, defendant Fisher’s confession that also implicated defendant Trosclair was read to the jury with the words, “the first guy” replacing defendant Trosclair’s name.  The Washington Supreme Court held that defendant Trosclair’s confrontation clause rights were violated because “the first guy” in context obviously referred to Trosclair.  Fisher would seem to have been overruled by Samia, however, as of this writing, there are no Washington cases on the issue since Samia.
	C. The corpus delecti rule.

	The corpus delecti is the term for the proof that a crime has been committed (as opposed to an innocent explanation for a loss.)  The corpus delecti rule governs admissions of a defendant’s incriminating statements.
	“Corpus” is injury or loss.
	“Delecti” is the proof that criminal agency is responsible for the corpus (as opposed to a non-criminal cause).   Examples of delecti could be a bullet wound in a corpse, evidence of an accelerant at an arson, or proof that the drunk at the collision scene was the driver.  
	Proof of the corpus delecti is necessary in a criminal prosecution because injury or loss may have non-criminal causes.  For example, a dead body may be the result of disease or suicide, or unlawful force.  A house may have burned because of faulty wiring, a lightning strike, or an arsonist using an accelerant.  The intoxicated person near a crashed car could be someone walking home from a tavern who stumbled upon the scene by happenstance, or the intoxicated driver who exited the car after causing the collision.
	Taken together, the corpus and the delecti are the proof that a crime has been committed.  City of Bremerton v. Corbett, 106 Wn.2d 569, 574, 723 P.2d 1135 (1986).  Both must be proven beyond a reasonable doubt in every criminal case.  Timmerman v. Territory, 3 Wash. Terr. 445 (1888).
	The corpus delecti rule states that a confession cannot be used to prove the corpus delecti without independent evidence corroborating the confession.  State v. Whalen, 131 Wn. App. 58, 62, 126 P.3d 55 (2005).  Stated another way, the State must prove that a crime was committed before relying on a confession to meet its burden of proof.
	a. Evidentiary aspects of the rule

	The corpus delecti rule comes from a judicial mistrust of extrajudicial confessions and is not constitutional.  State v. Dow, 168 Wn.2d 243, 249, 227 P.3d 1278 (2010).  
	The rule is both a rule of admissibility and a rule of sufficiency.  Id. at 251.
	The evidentiary threshold required before a confession can be admitted is lower than what is required to send the case to the jury.  State v. Smith, 115 Wn.2d 775, 781, 801 P.2d 975 (1990).  Only prima facie evidence of the corpus delecti is needed to admit a confession.  State v. Meyer, 37 Wn.2d 759, 764, 226 P.2d 204 (1951).  
	The independent evidence is viewed in a light most favorable to the State.  State v. Cardenas-Flores, 189 Wn.2d 243, 264, 401 P.3d 19 (2017).  The court assumes the truth of the State’s evidence, and all inferences that can be made from it.  State v. Aten, 130 Wn.2d 640, 656, 927 P.2d 210 (1996).  
	The evidence is insufficient where it is consistent with both guilt and innocence.  Id.  However, the State need not disprove alternate theories.  Corbett at 578.
	b. Limitations.

	The corpus delecti rule applies only to confessions, that is, expressions of guilt made after the crime.  Statements that constitute a crime, or made during the course of the crime, are not encompassed in the rule.  State v. Dyson, 91 Wn. App. 761, 764, 959 P.2d 1138 (1998).  
	Nothing in the rule limits its application to statements made to state actors or the police.  Confessions made to private citizens must be corroborated as well (in fact, the rule predates organized police forces.)
	Examples:
	 Evidence was sufficient to establish corpus delecti of DUI where the vehicle, which had a manual transmission, was registered to the defendant and the only other person at the scene could not drive a stick shift.  City of Bremerton v. Corbett, 106 Wn.2d 569, 723 P.2d 1135 (1986).
	 Evidence was sufficient to establish corpus delecti of Controlled Substance Homicide where: (1) defendant and victim were friends and had previously ingested drugs together; (2) on the day the victim died he sent friends a photo of himself holding a handful of pills and a prescription bottle cap; (3) the pills in the picture were identified as methadone and alprazolam; (4) the defendant had prescriptions for those medications but the victim did not; and (5) the defendant had filled her prescriptions the day of the death but the prescription bottles were almost empty the next day.  State v. Zillyette, 163 Wn. App. 124, 256 P.3d 1288 (2011), rev'd, on other grounds, 173 Wn.2d 784, 270 P.3d 589 (2012).
	 Evidence was insufficient to prove corpus delecti in a child homicide case where the defendant took over the care of an infant in the evening and the infant was dead the next morning, and the pathologist could not say if the infant died from SIDS or suffocation.  State v. Aten, 130 Wn.2d 640, 927 P.2d 210 (1996).
	 The independent evidence must corroborate the crime charged.  “For charges of possession with intent to deliver, corpus delicti requires evidence of an intent to deliver...”  State v. Sprague, 16 Wn. App. 2d 213, 227, 480 P.3d 471 (2021).  Evidence was insufficient to prove Unlawful Possession of Pseudoephedrine and/or Ephedrine with Intent to Manufacture Methamphetamine where the evidence showed only that the defendant shoplifted several boxes of cold medicine.  State v. Whalen, 131 Wn. App. 58, 126 P.3d 55 (2005).  The independent evidence only proved that the defendant intended to steal cold medicine.
	In cases where the victim of the crime is either 1) dead; or 2) incompetent to testify RCW 10.58.035 lowers the threshold to admit a confession.  In such a case the State need only show that the confession is trustworthy, based on the surrounding circumstances. However, RCW 10.58.035 addresses only the admissibility of the confession, and the confession alone is still insufficient to establish the corpus delecti.  State v. Dow, 168 Wn.2d 243, 249, 227 P.3d 1278 (2010).
	D. Effect of conviction on the right to remain silent.  

	Once a person pleads guilty to a crime, she or he no longer has a privilege against self-incrimination as to those acts.  State v. Ruiz, 176 Wn. App. 623, 636, 309 P.3d 700 (2013).  This is because once a person has pled guilty, they have essentially confessed to the crime, so the incrimination is complete, and further confessions are not prejudicial.  
	However, if a person was convicted of a crime after a trial they may retain the privilege until the matter is final.  Id.  This privilege may apply if the offender has filed a collateral attack, such as a Personal Restraint Petition.  State v. Meza, 22 Wn. App. 2d 514, 528, 512 P.3d 608 (2022).  However, the privilege is not automatically granted as to any testimony the offender might be called to give, and the offender’s attorney may not assert the privilege on behalf of the offender.  The offender must assert the privilege, and the court must make an inquiry as to whether the privilege applies in the situation.  State v. Levy, 156 Wn.2d 709, 732, 132 P.3d 1076 (2006).
	E. Statements of the defendant in prior proceedings.
	1. A defendant’s prior testimony


	A defendant’s testimony at a prior trial is generally admissible against him.  Harrison v. United States, 392 U.S. 219, 222 (1968) (“a defendant’s testimony at a former trial is admissible in evidence against him in later proceedings.”) ER 801(d)(2).
	Except when related to plea negotiations.  See Sec. (E)(1) re ER 410 above. 
	And except if the defendant claims he only testified at the former trial because the court erroneously denied his motion to suppress, then the prosecution has the burden of showing that is not the case.  State v. Peele, 10 Wn. App. 58, 68, 516 P.2d 788 (1973).
	The prosecution may use the defendant’s prior testimony against him without showing the defendant is unavailable to testify if the prior testimony is an admission of a party opponent under ER 801(d)(2).  § 804.30 Admissions by party-opponent distinguished, 5C Wash. Prac., Evidence Law and Practice § 804.30 (6th ed.); § 804.14 Former testimony generally, relationship to other rules and right to confrontation, 5C Wash. Prac., Evidence Law and Practice § 804.14 (6th ed.)
	The defendant’s prior testimony need not be a statement against interest to be admissible as an admission of a party opponent.  State v. Anderson, 44 Wn.App. 644, 651 n. 4, 723 P.2d 464 (1986) (“While the hearsay exception for statements against interest, ER 804(b)(3), requires an inconsistent declaration, there is no such requirement for admissions under ER 801(d)(2)”)
	If the prosecutor introduces only part of the defendant’s prior testimony, then under the “rule of completeness” the defendant may require the prosecutor to introduce any other part which “ought in fairness” be considered along with it.  ER 106, See State v. Bennett, -- Wn.2d ---, 2026 WL 111666 (2026).  See also United States v. Glover, 101 F.3d 1183, 1189 (7th Cir. 1996), State v. West, 70 Wn.2d 751, 754, 424 P.2d 1014 (1967) (where one party has introduced part of a conversation, the opposing party is entitled to introduce the balance thereof in order to explain, modify or rebut the evidence already introduced insofar as it relates to the same subject matter and is relevant to the issue involved); State v. LaPierre, 71 Wn.2d 385, 428 P.2d 579 (1967) (trial court has discretion to refuse portions of a written document if they are not connected with portion previously admitted and do not tend to modify, explain or rebut it).    
	2. Defendant’s testimony in prior or contemporaneous civil proceedings

	A witness may assert the 5th Amendment protection against self-incrimination in a non-criminal proceeding if the answer may incriminate them in future criminal proceedings.  Fam. of Butts v. Constantine, 198 Wn. 2d 27, 63–64, 491 P.3d 132 (2021):
	“The Fifth Amendment privilege permits a person to refuse to testify at a criminal trial, or to refuse to answer official questions asked in any other proceeding, where the answer might tend to incriminate [them] in future criminal proceedings.’  King v. Olympic Pipeline Co., 104 Wn. App. 338, 351, 16 P.3d 45 (2000). 
	a. No blanket right.

	However, ‘[t]here is no blanket Fifth Amendment right to refuse to answer questions based on an assertion that any and all questions might tend to be incriminatory.’  Eastham v. Arndt, 28 Wn. App. 524, 532, 624 P.2d 1159 (1981). Instead, in noncriminal proceedings like coroner's inquests, the ‘only way the privilege can be asserted is on a question-by-question basis.’ Jane Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258, 1263 (9th Cir. 2000); see also State v. King, 130 Wn.2d 517, 524, 925 P.2d 606 (1996).”
	b. Stay of parallel civil proceedings.  

	"On the one hand, a parallel civil proceeding can vitiate the protections afforded the accused in the criminal proceeding if the prosecutor can use information obtained from him through civil discovery or testimony elicited in the civil litigation.... On the other hand, the pendency of a parallel criminal proceeding can impede the search for truth in the civil if the accused resists disclosure and asserts his privilege against self-incrimination and thereby conceals important evidence.  In the face of this dilemma, ‘a court may decide in its discretion to stay civil proceedings, postpone civil discovery, or impose protective orders and conditions ‘when the interests of justice seem[ ] to require such action.’"  King v. Olympic Pipeline Co. at 351-352.
	3. Plea negotiations.

	A defendant’s statements made during plea negotiations or during entry of a guilty plea cannot be used in any civil or criminal proceeding against him, except that such statements can be used in a criminal proceeding against him for perjury or false statements if the statements were made under oath and in the presence of counsel.  ER 410, State v. Nelson, 108 Wn.App. 918, 33 P.3d 419 (2001) (defendant’s prior testimony at his parent’s trial should not have been admitted against him at his own subsequent trial because the prior statements were related to plea negotiations. But erroneous admission was harmless error), State v. Nowinski, 124 Wn.App. 617, 102 P.3d 840 (2004) (the court suppressed the defendant’s confession because the defendant subjectively believed he made the confession during plea negotiations)   
	4. CrR/CrRLJ 3.5 hearings 

	When the state intends to use the defendant’s statements against him, the court shall set a 3.5 hearing to determine whether the statements are admissible.  CrR 3.5(a).  In District Court, the court must only set a 3.5 hearing “upon demand.”  CrRLJ 3.5(a)   
	A defendant may waive their right to a CrR 3.5 hearing. State v. Myers, 86 Wn.2d 419, 425-26, 545 P.2d 538 (1976).  An attorney may waive a 3.5 hearing on their client’s behalf. State v. Fanger, 34 Wn. App. 635, 637, 663 P.2d 120 (1983) (“[A]n attorney is impliedly authorized to stipulate to and to waive procedural matters, such as those obviating the need for certain proof.”).
	Failure to hold a 3.5 hearing does not render a statement inadmissible if the record shows the statement was voluntary, and the defendant was advised of his or her constitutional rights. State v. Williams, 137 Wn.2d 746, 754, 975 P.2d 963 (1999).
	A defendant does not waive the right to remain silent at trial by testifying at a 3.5 hearing.  CrR 3.5 (b)
	The state cannot mention to the jury the statements that the defendant made at the 3.5 hearing, or the fact that the defendant testified at the 3.5 hearing, unless the defendant testifies concerning the statements at trial.  CrR 3.5(b)
	5. Weapons surrender & the 5th Amendment right against self-incrimination
	a. Washington’s statutory scheme.


	The weapons surrender statute, RCW 9.41.801, does not violate the Fifth Amendment protection against self-incrimination because subsection (9)(a) provides immunity, and if 9(a) does not provide immunity then the prosecutor may provide immunity, and if the prosecutor does not provide immunity then the person can only be ordered to surrender weapons that are not self-incriminating.  Montesi v. Montesi, 34 Wn.App.2d 777, 572 P.3d 459 (2025).  People v. Havrish, 8 N.Y.3d 389, 391 (2007) (“The issue before us is whether defendant's surrender of the handgun was privileged under the Fifth Amendment.  We conclude that it was …”)  But see Baltimore City Dep't of Soc. Servs. v. Bouknight, 493 U.S. 549 (1990) (mother could not invoke privilege against self-incrimination to resist juvenile court order to produce child).
	b. Effect on federal prosecutions.

	Federal prosecutors generally cannot use a defendant’s compelled incriminating statements, or compelled incriminating firearms, from a prior state prosecution, in a federal prosecution.  United States v. Balsys, 524 U.S. 666, 697 (1998) ("If testimony is compelled, Murphy [378 U.S. 52, 79 (1964) (abrogated on other grounds)] itself illustrates that domestic courts are not even wholly dependent on immunity statutes to see that no use will be made against the witness; the exclusionary principle will guarantee that. See Murphy, 378 U.S., at 79, 84 S.Ct., at 1609–1610. Whatever the cost to the Government may be, the benefit to the individual is not in doubt in a domestic proceeding.")  Murphy v. Waterfront Comm'n of New York Harbor, 378 U.S. 52, 79 (1964), abrogated on other grounds by United States v. Balsys, 524 U.S. 666 (1998) (“We conclude, moreover, that in order to implement this constitutional rule and accommodate the interests of the State and Federal Governments in investigating and prosecuting crime, the Federal Government must be prohibited from making any such use of compelled testimony and its fruits.  This exclusionary rule, while permitting the States to secure information necessary for effective law enforcement, leaves the witness and the Federal Government in substantially the same position as if the witness had claimed his privilege in the absence of a state grant of immunity.")
	c. Effect on foreign prosecutions.

	The same is not true for proceedings in other countries where the 5th Amendment does not apply.  Balsys, 524 U.S. 666 (concern with prosecution in other countries was beyond scope of Fifth Amendment privilege against self-incrimination.)
	F. Inculpatory statements made to a spouse or domestic partner.

	In Washington, private communications between spouses and between domestic partners are privileged.  Therefore, a defendant’s inculpatory statements made to a spouse or to a domestic partner during the marriage are not available for use against the defendant in court.  See RCW 5.60.060(1).
	This privilege does not apply in the following situations:
	 Criminal cases where one spouse or partner is the victim of the other;
	 Criminal cases where the accused is the parent or guardian of the child victim;
	 Civil cases between spouses;
	 Sexually Violent Predator cases; and
	 Involuntary Treatment Act cases.
	This privilege only applies to communications made in confidence.  The presence of a third party during the communication makes the communication nonprivileged.  State v. Barnhart, 73 Wn.2d 936, 940, 442 P.2d 959 (1968).
	The privilege protects communications made during the marriage, so a defendant may not marry a person to whom she or he has made inculpatory statements to prevent those statements from being used at trial.  State v. Thomas, 150 Wn.2d 821, 868, 83 P.3d 970 (2004).
	Note that a spouse or domestic partner is incompetent to testify against their current spouse or domestic partner in court, not just as to confidential communications.  This incompetency is an evidence rule and does not bar the statements of a spouse to police or third parties.  State v. Burden, 120 Wn.2d 371, 841 P.2d 758 (1992).  Dissolving the marriage or partnership removes the incompetence, but the privilege as to statements made during the marriage remain, even surviving death of the speaking spouse.  State v. Thorne, 43 Wn.2d 47, 56-57, 260 P.2d 331 (1953), overruled on other grounds by State v. Crossguns, 199 Wn.2d 282, 505 P.3d 529 (2022).
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