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Preamble: Purpose and general guidance. 
Prosecutors have a duty to do justice by promoting public safety, holding offenders 

accountable, and serving victims of crime.  Our service to victims includes addressing the harm 
done to them, protecting them from further harm, keeping them - informed about the status of the 
case in which they are involved, and consulting with them about the final disposition of the case.   

A tension between these obligations may arise in cases involving domestic/dating violence, 
sexual assault and stalking.  The defendant’s influence over the victim may extend beyond the 
time that the defendant is in contact with the victim, which can result in a victim’s failure to 
comply with a subpoena.  In cases where the victim is unwilling or unable to appear in response 
to a subpoena, the law gives prosecutors a tool to compel an appearance: the Material Witness 
Warrant. 

However, Material Witness Warrants are a use of state-sanctioned coercive force.  Like any 
use of force, serving such a warrant may be harmful to victims.  A victims’ sense of self-
determination has frequently already been harmed by the Defendant.  Restoring the victim’s 
sense of self-determination is a goal of the prosecution, but being arrested is detrimental to that 
goal.  

Therefore, it is the policy of this office to minimize the use of Material Witness Warrants as 
much as possible, and when they are used, to use them in such a way to minimize the harm to the 
victim.  Such warrants should only be used when the need to protect the public, or witness, and 
hold the offender accountable outweighs the risk of harm they may cause.  

 
Requirements:   
Before the State requests a material witness warrant: 1) all reasonable attempts to gain 

voluntary compliance with service of process must have been exhausted; 2) there must be 
evidence that the victim is unwilling or unable to comply with a subpoena; and 3) the need to 
prosecute the defendant outweighs the potential harm of using a material witness warrant. 

If a material witness warrant is obtained, all efforts should be made to minimize the impact 
on the victim. 
1) Attempts to gain voluntary compliance: 

a) Prosecutors or their staff or law enforcement have made attempts to contact and/or 
persuade the victim to comply; [and] 

b) [Compliance with CrRLJ 4.8(c), if applicable/proof of personal receipt; and] 
c) The victim has been made aware that a process for compelling compliance exists.  This 

information should be communicated in a way that avoids sounding like a threat. 
2) Evidence that the victim will not or cannot appear without a Material Witness Warrant: 

a) Proof of service followed by a nonappearance; 
b) A statement by the victim that they will not comply; or 
c) Attempts to contact by multiple means that have failed over an extended period sufficient 

to raise an inference that the victim is purposefully avoiding contact or unable to reply 
due to external forces. 
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3) The need to prosecute outweighs the potential harm that serving a Material Witness Warrant 
might inflict: 
a) The following must be present:  

i) The case cannot be proven beyond a reasonable doubt without the victim, and one or 
more of the following:  
(1) The Defendant has history of arrest for crimes involving alcohol and/or drugs, 

weapons, or crimes of violence, including animal cruelty.  “Violence” means use 
of force or threatened use of force. 

(2) There is evidence that the witness is in danger, and it is necessary to hold the 
witness in jail because there is no less restrictive alternative that will keep the 
victim safe (protective custody); 

(3) The victim has stated that they will voluntarily comply with the subpoena if a 
material witness warrant issues; 

(4) [OR - A court has ruled that obtaining a Material Witness Warrant is a 
precondition of forfeiture by wrongdoing.] 

b) The case should involve one or more of the following: 
i) The Defendant is charged with a strike offense; 
ii) There is evidence the defendant has caused the victim to not comply with the 

subpoena;  
iii) There is evidence that the victim’s noncompliance with the subpoena is not 

voluntary; 
iv) The crime involved uniquely egregious conduct, such as sadism, torture, 

imprisonment or kidnapping;  
v) The crime involved suicidal or homicidal acts or threats;  
vi) The crime involved use or implied use of a deadly weapon;  
vii) There is a need to protect a child, e.g., a child witnessed the violence, intervened, 

or has been threatened through words or acts;  
viii) The crime involves stalking behavior;  
ix) [The Defendant has a prior conviction for witness tampering] 
x) [The Defendant has been diagnosed with narcissistic personality;] 
xi) [The Defendant has a high score on a lethality assessment.] 

 
Protocol following the issuance of a Material Witness Warrant: 
1) Prosecutors and their staff should coordinate with law enforcement and victim advocates to 

minimize the impact of the Material Witness Warrant, including the following:  
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a) Request that law enforcement use the least amount of force that is safely feasible.  When 
the victim is located, request that they accompany the officer to court voluntarily.  Avoid 
use of physical restraints such as handcuffs if officer safety permits.   

b) Arrange for service of the Material Witness Warrant during hours when court is in 
session, to facilitate an immediate appearance; 

c) If the Material Witness Warrant is obtained during trial or hearing, seek scheduling 
adjustments from the court so that the victim can be brought to court to testify as soon as 
possible; 

d) If circumstances allow, arrange for the victim to be held at a location other than the jail, 
such as an advocacy center, the prosecutor’s office, or police department. 

e) If the Material Witness Warrant is obtained in advance of the trial, seek alternatives to 
bail, such as daily contact with advocate/legal assistant, agreement to attend interview, 
agreement to testify, agreement to remain in a geographical area, or any other restriction 
that will secure the testimony while allowing the victim to remain in the community. 

2) If booking the victim into jail cannot be avoided, the prosecuting attorney should request a 
hearing for conditions of release as soon as possible upon arrest, but no later than the time 
allowed by CrR/CrRLJ 4.10.  

3) The prosecuting attorney should request the least restrictive conditions of release that are 
sufficient to secure the victim’s appearance.  


