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The Three Primary Sources

• Brady v. Maryland and progeny– evidence favorable to the accused either because 
exculpatory or impeaching

• CrR4.7
• —material or information that tends to negate the defendant’s guilt

• ---any record of criminal convictions of the defendant and witnesses

• RPC 3.8—evidence or information that tends to negate the guilt of the accused or mitigates 
the offense

What information is covered?



Brady and Progeny Timeline

Brady v. Maryland, 373 U.S. 83

The suppression by the prosecution of evidence 
favorable to an accused upon request violates due 
process where the evidence is material to either guilt or 
punishment, irrespective of the good faith or the bad 
faith of the prosecution.

Giglio v. U.S., 405 U.S. 150

When reliability of a given witness may well be determinative 
of guilt or innocence, nondisclosure of evidence affecting 
credibility falls within rule that suppression of material 
evidence justifies a new trial irrespective of good faith or bad 
faith of the prosecution. A new trial is required if “the false 
testimony could…in any reasonable likelihood have affected 
the judgment of the jury. Moreover, whether the 
nondisclosure was a result of negligence or design, it is the 
responsibility of the prosecutor.

U.S. v. Bagley, 473 U.S. 667

We find the Strickland formulation of the Agurs test for 
materiality sufficiently flexible to cover the “no request,” 
“general request,” and “specific request” cases of 
prosecutorial failure to disclose evidence favorable to the 
accused:  The evidence is material only if there is a 
reasonable probability that, had the evidence been disclosed 
to the defense, the result of the proceeding would have been 
different.  A “reasonable probability” is a probability 
sufficient to undermine confidence in the outcome.

Kyles v. Whitley, 514 U.S. 419 

The individual prosecutor has a duty to learn of any favorable 
evidence known to the others acting on the government's 
behalf in the case, including the police. But whether the 
prosecutor succeeds or fails in meeting this obligation 
(whether, that is, a failure to disclose is in good faith or bad 
faith, see Brady, 373 U.S., at 87, 83 S.Ct., at 1196–1197), the 
prosecution's responsibility for failing to disclose known, 
favorable evidence rising to a material level of importance is 
inescapable
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Brady v. Maryland, 373 U.S. 83 (1963)

• Defendant convicted of Murder 1 and sentenced to death.  Defense conceded defendant was 
guilty of Murder, but asked the jury to return verdict without capital punishment.

• Before trial, defense requested co-defendant’s statements.  Several were provided, but one, 
in which co-defendant admitted the actual homicide, did not come to defense notice until 
after defendant was sentenced and conviction affirmed.

• Lower Court Decision to retry only on issue of punishment affirmed.



Brady v. Maryland, 373 U.S. 83 (1963)

• “We now hold that the suppression by the prosecution of evidence favorable to an accused 
upon request violates due process where the evidence is material to either guilt or 
punishment, irrespective of the good faith or the bad faith of the prosecution.”

• “The principle of Mooney v. Holohan is not punishment of society for misdeeds of a 
prosecutor but avoidance of an unfair trial to the accused.  Society wins not only when the 
guilty are convicted but when criminal trials are fair; our system of the administration of 
justice suffers when any accused is treated unfairly”



Giglio v. U.S., 405 U.S. 150 (1972)

• Defendant convicted of forging money orders and sentenced to 5 years.  While appeal 
pending in Court of Appeals, defense discovered new evidence indicating that the 
Government had failed to disclose an alleged promise made to key witness (co-defendant) 
that he would not be prosecuted if he testified for the Government.

• Co-defendant had testified that he was not told he would not be prosecuted.  The Assistant 
U.S. Attorney who tried the case did not know about the promise.  And the Assistant U.S. 
Attorney who made the promise did not have the authority to do so.

• Conviction reversed and remanded for new trial



Giglio v. U.S., 405 U.S. 150 (1972)

• “A finding of materiality of the evidence is required under Brady, supra at 87, 83 S.Ct., at 
1196, 10 L.Ed.2d 215.  A new trial is required if “the false testimony could…in any reasonable 
likelihood have affected the judgment of the jury…Napue, supra, at 271, 79 S.Ct., at 1178.”

• “Moreover, whether the nondisclosure was a result of negligence or design, it is the 
responsibility of the prosecutor.”

• Impeachment evidence is included



U.S. v. Bagley, 473 U.S. 667(1985)

• Defendant convicted on narcotics charges and acquitted on firearms charges.

• Supreme court held the Court of Appeals erred in holding that the prosecutor’s failure to 
disclose evidence that could have been used to effectively impeach important Government 
witnesses requires automatic reversal.  Such nondisclosure constitutes constitutional error 
and requires reversal of the conviction only if the evidence is material in the sense that its 
suppression might have affected the outcome of the trial.

• Contracts with witnesses stating that the Government would pay witnesses commensurate 
with the information furnished not disclosed despite defense’s request for “any deals, 
promises, inducements….”

• Disclosure would not have affected outcome because defendant was acquitted on the count 
about which the witnesses’ testimony was primarily devoted.



U.S. v. Bagley, 473 U.S. 667(1985)

• “We find the Strickland formulation of the Agurs test for materiality sufficiently flexible to 
cover the “no request,” “general request,” and “specific request” cases of prosecutorial 
failure to disclose evidence favorable to the accused:  The evidence is material only if there is 
a reasonable probability that, had the evidence been disclosed to the defense, the result of 
the proceeding would have been different.  A “reasonable probability” is a probability 
sufficient to undermine confidence in the outcome.”

• It doesn’t matter if defense requested it or not



Kyles v. Whitley, 514 U.S. 419 (1995)

• Defendant was convicted of first-degree murder by a Louisiana jury and sentenced to death. 
Following the affirmance of his conviction and sentence on direct appeal, it was revealed on 
state collateral review that the State had never disclosed certain evidence favorable to him. 
That evidence included, inter alia, (1) contemporaneous eyewitness statements taken by the 
police following the murder; (2) various statements made to the police by an informant 
known as “Beanie,” who was never called to testify; and (3) a computer printout of license 
numbers of cars parked at the crime scene on the night of the murder, which did not list the 
number of Kyles's car.

• Court ordered new trial holding the net effect of the state-suppressed evidence favoring the 
defendant raised a reasonable probability that its disclosure would have produced a different 
result at trial.



Kyles v. Whitley, 514 U.S. 419 (1995)

• While the definition of Bagley materiality in terms of the cumulative effect of suppression 
must accordingly be seen as leaving the government with a degree of discretion, it must also 
be understood as imposing a corresponding burden. On the one side, showing that the 
prosecution knew of an item of favorable evidence unknown to the defense does not amount 
to a Brady violation, without more. But the prosecution, which alone can know what is 
undisclosed, must be assigned the consequent responsibility to gauge the likely net effect of 
all such evidence and make disclosure when the point of “reasonable probability” is reached. 
This in turn means that the individual prosecutor has a duty to learn of any favorable 
evidence known to the others acting on the government's behalf in the case, including the 
police. But whether the prosecutor succeeds or fails in meeting this obligation (whether, that 
is, a failure to disclose is in good faith or bad faith, see Brady, 373 U.S., at 87, 83 S.Ct., at 
1196–1197), the prosecution's responsibility for failing to disclose known, favorable evidence 
rising to a material level of importance is inescapable



Kyles v. Whitley, 514 U.S. 419 (1995)

• Prosecutors are deemed to have constructive knowledge of potential impeachment 
material held by the law enforcement agencies with which they work.

• Procedures and regulations to insure communication of all relevant information are 
presumed to exist.

• So, make sure they do.



Brady Analysis

• There are three components of a true Brady issue: the evidence at issue must be favorable to 
the accused, either because it is exculpatory or because it is impeaching; the evidence must 
have been suppressed by the State, either willfully or inadvertently; and prejudice must have 
ensued.  Strickler v. Greene, 527 U.S. 263, 281–82, 119 S. Ct. 1936, 1948 (1999). 



CrR 4.7(a)(1)(vi)

• RULE 4.7. DISCOVERY

• (a) Prosecutor's Obligations.

• (1) Except as otherwise provided by protective orders or as to matters not subject to 
disclosure, the prosecuting attorney shall disclose to the defendant the following material 
and information within the prosecuting attorney's possession or control no later than the 
omnibus hearing:

• (vi) any record of prior criminal convictions known to the prosecuting attorney of the 
defendant and of persons whom the prosecuting attorney intends to call as witnesses at 
the hearing or trial.



CrR 4.7 (a) 3 & 4

• RULE 4.7. DISCOVERY

• (a) Prosecutor's Obligations.

• (3) Except as is otherwise provided as to protective orders, the prosecuting attorney shall 
disclose to defendant's counsel any material or information within the prosecuting attorney's 
knowledge which tends to negate defendant's guilt as to the offense charged.

• (4) The prosecuting attorney's obligation under this section is limited to material and 
information within the knowledge, possession or control of members of the prosecuting 
attorney's staff.



RPC 3.8

• The prosecutor in a criminal case shall:

• (d) make timely disclosure to the defense of all evidence or information known to the 
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in 
connection with sentencing, disclose to the defense and to the tribunal all mitigating 
information known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal;



Liberally Disclose

• It is well settled that where a prosecutor is unsure whether evidence amounts to potential 
impeachment evidence or is exculpatory, the prosecutor should err on the side of disclosure. 
Ames v. Pierce County, 194 Wn. App. 93, 117-18 (2016).

• If it hurts, hand it over.


