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§ 1.     MANDATORY CUSTODIAL ARREST, ARRAIGNMENT, and 
PRETRIAL RELEASE 

§ 1.1      Mandatory Custodial Arrest and No Bail Hold for Persons 
with a Conviction (or Current Pending Charge) for “Prior 
Offense” within 10 Years 

 
 

RCW 10.31.100(16) requires a police officer to arrest and take into custody, upon 

probable cause, a person who has violated RCW 46.61.502 or  46.61.504, when 

the officer has knowledge that the person has a prior offense, as defined by 

RCW 46.61.5055, within ten years or knowledge a person is charged with or 

awaiting arraignment for a “prior offense” . See § 22.5, for definition of “prior 

offense”. When a person is taken into custody on arrest under these 

circumstances, the person must be kept in custody, until released by a judicial 

officer on bail, personal recognizance, or court order. This language creates a 

“no bail” hold under these circumstances.  

A police officer shall arrest and keep in custody, until release by a 

judicial officer on bail, personal recognizance, or court order, a 

person without a warrant when the officer has probable cause to 

believe that the person has violated RCW 46.61.502 or RCW 

46.61.504 or an equivalent local ordinance and the police officer:  

(i) has knowledge that the person has a prior offense as 
defined in RCW 46.61.5055 within ten years; 

(ii) has knowledge, based on a review of the information 
available to the officer at the time of arrest, that the 
person is charged with or is awaiting arraignment for 
an offense that would qualify as a prior offense as 
defined in RCW 46.61.5055 if it were a conviction.   

A. Court Rule Amendments Mirror Statute 
 

In 2015, CrRLJ 3.2(o) was amended to add the requirement of 

mandatory booking and hold until release by a judicial officer where 

the person is arrested for DUI or physical control and the officer has 

knowledge the person has a prior offense within ten years.   

http://apps.leg.wa.gov/rcw/default.aspx?cite=10.31.100
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1


09/2022 DUI Bench Book 1 - 2 § 1 Mandatory Custodial Arrest,  
    Arraignment, and Pretrial Release 
     
  

 

B. Statutory Exception where Person Admitted to a Hospital 
 

RCW 10.31.100(16) provides that a police officer is not required to 

keep in custody a person arrested for DUI or physical control, who 

meets the requirements for mandatory booking and hold, if the 

person requires immediate medical attention and is admitted to a 

hospital. 

 

§ 1.2    First Appearances-Overview 
 

Preliminary appearances may be combined with other kinds of pretrial hearings, such 

as bail hearings and arraignments. Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 

1661, 114 L.Ed 2d 49 (1991). See Chapter 4, Courts of Limited Jurisdiction Criminal 

Benchbook for the State of Washington. 
 

A driver charged with one of the impaired driving offenses: driving under the influence, 

physical control, or driving under age twenty-one after consuming alcohol or marijuana; 

is required to appear before the court promptly and in person so that the magistrate may 

determine whether there is probable cause to believe that an impaired driving offense 

has been committed and to determine whether pretrial confinement or release 

conditions should be imposed.  The first appearance may be a preliminary appearance, 

if the charge has not been filed at the time of the hearing or an arraignment, if it has 

been filed. 
 

§ 1.3   Mandatory Court Appearance Under RCW 46.61.50571 
 

A. Timing of Appearance 
 

RCW 46.61.50571 sets rules regarding the mandatory first appearance for 

drivers arrested for a violation of RCW 46.61.502 (DUI); RCW 46.61.503 (minor 

DUI) or RCW 46.61.504 (physical Control).  The timing of that first appearance 

depends on whether the driver is served with a citation or complaint at the time of 

the arrest. Where a driver is booked in jail following arrest and either charged by 

citation or held for investigation following arrest, the procedures in CrRLJ 3.2.1 or 

comparable felony rule govern the time for preliminary appearance. See 

Khandelwal v. Seattle Municipal Court, 6 Wn. App. 2d 323, 431 P.3d 506 

(2018).   

http://app.leg.wa.gov/RCW/default.aspx?cite=10.31.100
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991089837&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991089837&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991089837&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991089837&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.50571&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.50571&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.50571&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.50571&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.503
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
https://1.next.westlaw.com/Document/Ia7d4bb40f76e11e8a99cca37ea0f7dc8/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604ac00000169f54e947273b74459%3FNav%3DCASE%26fragmentIdentifier%3DIa7d4bb40f76e11e8a99cca37ea0f7dc8%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f447176d27c4bee7608d9ac374556866&list=ALL&rank=1&sessionScopeId=d4769ad386b53137cf3d68d49ef9d3a4fa9267fdf8ba94016ec880c9fd9e94be&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ia7d4bb40f76e11e8a99cca37ea0f7dc8/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604ac00000169f54e947273b74459%3FNav%3DCASE%26fragmentIdentifier%3DIa7d4bb40f76e11e8a99cca37ea0f7dc8%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f447176d27c4bee7608d9ac374556866&list=ALL&rank=1&sessionScopeId=d4769ad386b53137cf3d68d49ef9d3a4fa9267fdf8ba94016ec880c9fd9e94be&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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1. Driver Arrested and Released but Served with Citation or Complaint. 
 

A driver arrested and released from custody who has been served with a 

citation or complaint at the time of the incident must appear in court within 

one judicial day after the arrest unless a local court rule establishes the 

appearance may occur at the earliest practicable court date following the 

arrest.  RCW 46.61.50571.  
 

 

2. Driver Arrested and Released but Not Served with Citation or 
Complaint. 

 

A driver arrested and released, but not served with a citation or complaint 

at the time of the incident, shall appear in court for an arraignment in 

person not later than fourteen days after the next day on which court is in 

session following the issuance of the citation or the filing of the complaint 

(or information if a felony is charged). RCW 46.61.50571(2). 
 

B.     Appearance May Not Be Waived 
 

This appearance is mandatory and may not be waived.  RCW 46.61.50571(4). 
 

C. Local Court Rule May Extend Time for Appearance 
 

A court may, by local rule, waive the requirement for appearance within one 

judicial day if it provides for the appearance at the earliest practicable day 

following arrest and establishes the method for identifying that day in the rule. 

RCW 46.61.50571(1). However, the court must comply with time provisions of 

CrRLJ 3.2.1 or comparable superior court rule if the defendant is booked and 

held on the charge following arrest. See Khandelwal v. Seattle Municipal 

Court, 6 Wn. App. 2d 323, 431 P.3d 506 (2018).  
 

§ 1.4   Duties of Court at First Appearance 
 

A. Determine Probable Cause Before Imposing Release with 
Conditions 
 

The Fourth Amendment requires a judicial determination of probable cause as a 

prerequisite to extended restraint of liberty following arrest. County of Riverside 

v. McLaughlin, 500 U.S. 44, 111 S. Ct. 1661, 114 L. Ed. 2d 49 (1991);  Gerstein 

v. Pugh, 420 U.S. 103, 95 S.Ct 854 (1975).  CrRLJ 3.2.1(a) requires this 

determination be made at the preliminary appearance.  Probable cause is 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5057&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5057&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.50571
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.50571
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.50571&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.50571&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
https://1.next.westlaw.com/Document/Ia7d4bb40f76e11e8a99cca37ea0f7dc8/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604ac00000169f54e947273b74459%3FNav%3DCASE%26fragmentIdentifier%3DIa7d4bb40f76e11e8a99cca37ea0f7dc8%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f447176d27c4bee7608d9ac374556866&list=ALL&rank=1&sessionScopeId=d4769ad386b53137cf3d68d49ef9d3a4fa9267fdf8ba94016ec880c9fd9e94be&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ia7d4bb40f76e11e8a99cca37ea0f7dc8/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604ac00000169f54e947273b74459%3FNav%3DCASE%26fragmentIdentifier%3DIa7d4bb40f76e11e8a99cca37ea0f7dc8%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f447176d27c4bee7608d9ac374556866&list=ALL&rank=1&sessionScopeId=d4769ad386b53137cf3d68d49ef9d3a4fa9267fdf8ba94016ec880c9fd9e94be&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991089837&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991089837&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991089837&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991089837&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1975129728&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1975129728&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1975129728&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1975129728&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
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defined in terms of facts and circumstances sufficient to warrant a prudent 

person’s belief that the suspect had committed or was committing an offense. 

Gerstein v. Pugh, 420 U.S. 103 (1975). A determination of probable cause at 

this hearing does not use the same standard for determination of probable cause 

to arrest made at a hearing pursuant to CrRLJ 3.6. See § 10, Probable Cause to 

Arrest. 
 

B. Determine Conditions of Release   
 

At the time of an appearance required by RCW 46.61.50571, the court shall 

determine the necessity of imposing conditions of pretrial release according to 

the procedures established by court rule for a preliminary appearance or an 

arraignment.  RCW 46.61.50571(3).  See CrRLJ 3.2, “Release of Accused”; 

CrRLJ 3.2.1, “Procedure Following Warrantless Arrest—Preliminary Hearing”; 

RCW 10.21.030.  Evidence offered about release need not conform to the rules 

pertaining to the admissibility of evidence in a court of law. CrR 3.2(m); ER 

1101(c); RCW 10.21.050. See Chapter 4, Courts of Limited Jurisdiction Criminal 

Benchbook for the State of Washington for more information regarding finding of 

probable cause, conditions of release and bail. Imposition of mandatory and 

discretionary conditions of release in an impaired driving case is discussed 

below. See § 1.6, imposition of mandatory conditions of release and § 1.7 

imposition of discretionary conditions of release.  
 
 

C. Order for Release 
 

When a court authorizes release on conditions, it must issue an order. The order 

must inform the accused of the penalties applicable to violations of the conditions 

of release and that a warrant for arrest may be issued upon any such violation. 

CrRLJ 3.2(i); RCW 10.21.070.  
 

§ 1.5    Check of Criminal History and Driving Record 
 

A. Generally 
 

CrRLJ 3.2(c)(6) and CrRLJ 3.2(e)(1) allow the judge to consider an accused’s 

criminal record as a factor in determining release and conditions of release.  A 

criminal record may include all previous convictions and orders of deferred 

prosecution, as reported through the judicial information system (JIS), the judicial 

access system (JABS) or The Department of Licensing (DOL). RCW 10.21.050 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1975129728&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1975129728&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.6
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.50571&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.50571&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.50571&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.50571&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.030
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.2
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer1101
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer1101
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.050
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.070
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.050
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expressly requires the judge to access information about and consider a 

defendant’s criminal history and history related to drug or alcohol abuse.  
 

B. A Judicial Officer Must Consider Relevant Facts on “Available 
Information” 

 

CrRLJ 3.2 provides that the court shall “on available information” consider 

relevant facts when setting conditions on release. CrRLJ 3.2(a); CrRLJ 3.2(e). 

Evidence offered relating to release on conditions does not need to conform to 

the rules pertaining to the admissibility of evidence in a court of law. CrRLJ 3.2(l). 

When a judge considers information obtained through JIS, the judge should 

recite the criminal history or other relevant information displayed on the screen 

so that the defendant can dispute that information if he or she indicates it is not 

correct. State of Washington Ethics Advisory Committee Opinion 04-7. See also 

RCW 10.21.050. 

C.  In-State Databases 
      

Washington judges have access to a defendant’s state criminal record through 

the Judicial Information System (JIS) and the state Judicial Access Browser 

(JABS). A defendant’s DOL abstract of record is available through the Judicial 

Access Brower (JABS).  
 

D. Out-of-State Databases 
 

The FBI maintains a database of every criminal defendant’s national law 

enforcement criminal contacts and convictions. Local state and federal executive 

branch agencies have access to this database, including law enforcement and 

prosecutors. This database is referred to as a “Triple I” record. The ACCESS 

system that performs the Triple I record check is maintained through the 

Washington State Patrol, Criminal Records Division.  All local county clerk offices 

can access this system as well as local prosecutor’s offices.  For more 

information, contact the Washington State Patrol, Identification & Criminal History 

Section, P.O. Box 42633, Olympia, WA.  98504-2633: Telephone 360-534-2000.   
 

Best Practice Tip: Check all available in-state and out of state databases to 

review a defendant’s criminal record at first appearance or arraignment. If a DUI 

shows “dismissed” in JIS records, review the DOL abstract to confirm it is a 

dismissal, not a deferred prosecution that was dismissed. 
  

http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.050
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§ 1.6    Mandatory IID and/or 24/7 Sobriety Program (or abstinence 
Monitoring) as Pretrial Conditions of Release 

 

A. Where Charge is Alcohol Related and Person has a “Prior 
Offense” Court must order IID as Condition of Release 
 

When a person is charged with a DUI, physical control, vehicular homicide or 

vehicular assault charge that involves alcohol and that person has a prior offense 

(as defined in RCW 46.61.5055), the court releasing the person at arraignment or 

before trial must order certain conditions of release. RCW 10.21.055. The statute 

provides that the previous offense must be one defined by RCW 46.61.5055, but 

contains no limit on when the prior offense occurred. The prior offense may be 

considered within a person’s lifetime, as long as it meets the definition of “prior 

offense”.  See § 22.5, for definition of “prior offense.”  Where the court orders 

entry into 24/7 sobriety program monitoring it is in accordance with provisions 

found in RCW 36.28A.330. See Resources chapter, § 29.8, for studies and 

research on 24/7 programs and § 32, discussing use of 24/7 sobriety programs in 

Washington.  
 

The court must require, as a condition of release, that the person comply with 

one of the following four conditions of release as set out in RCW 10.21.055(1).  
 

1. Install an IID on All Motor Vehicles Operated with Proof of 
Installation. 

 

Require that the person have a functioning ignition interlock device 

installed on all motor vehicles operated by the person. The person or the 

certified interlock provider must provide proof within five business days of 

the date of release from custody or as soon thereafter as determined by 

the court (based on availability within the jurisdiction). RCW 10.21.055; or 
 

2. Submit to 24/7 Sobriety Program Monitoring. 
 

The court may order such a person to comply with a 24/7 sobriety 

monitoring program, as defined in RCW 36.28A.330; or 
 

3. Install an IID and either 24/7 Sobriety Program Monitoring or Alcohol 
Monitoring. 

 

The court may order a pretrial IID and 24/7 sobriety program monitoring or 

alcohol monitoring (at defendant’s expense); or 
 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A


09/2022 DUI Bench Book 1 - 7 § 1 Mandatory Custodial Arrest,  
    Arraignment, and Pretrial Release 
     
  

 

4. Sign Sworn Statement and Submit to Abstinence Monitoring when IID 
Ordered and no Proof of Installation. 

 

A court may order an IID installed on all motor vehicles operated by the 

person. Where the person cannot or will not file proof within 5 days, the 

person must file a sworn statement upon release at arraignment that they 

will not operate any vehicle without an IID while the restriction is in place. 

Such a person must also submit to either 24/7 sobriety program 

monitoring (if available) or alcohol monitoring (at defendant’s expense) as 

provided in RCW 46.61.5055(5).  
 

B. Notice to DOL Where IID is Ordered Pretrial as Condition of 
Release 
 

When a court orders an IID pretrial as a condition of release and the offense 

involves alcohol, the court must immediately notify DOL. RCW 10.21.055(2). A 

judge has discretion to impose a pretrial IID where a charge does not involve 

alcohol, however, the mandatory reporting requirement does not come into play 

in that case until 1/1/2022. (see NOTE below) DOL will attach or imprint a 

notation on the driving record stating the person may only operate a motor 

vehicle equipped with a functioning ignition interlock device. RCW 46.20.720(1). 

If the court orders removal of the ignition interlock device as a condition of pretrial 

release, the court must immediately notify DOL so they may release the 

restriction. RCW 10.21.055 (2). A pretrial IID must be ordered removed upon 

acquittal or dismissal of all pending or current charges. RCW 10.21.055(2). 
 

[NOTE:  RCW 10.21.055 was amended in 2020 to require notice to DOL when an IID is 

imposed as a condition of release or upon conviction, even if the offense does not 

involve alcohol.  Amendments take effect 1/1/2022.] 
 

1. Written Notice of Cancelation Provided to Defendant. 
 

When an IID restriction imposed as a condition of release is 
canceled, the court shall provide a defendant with a written order 
confirming release of the restriction. The written order serves as 
proof of release of the restriction until such a time as DOL updates 
the driving record. RCW 10.21.055(2).  

 

[NOTE: RCW 10.21.055 does not contain provisions for an employer exemption. 

However, RCW 46.20.720(6) allows an employer exemption where the IID is installed 

on an order of pretrial release. In addition, a person may apply for an ignition interlock 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
https://app.leg.wa.gov/RCW/default.aspx?cite=10.21.055
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
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driver’s license pretrial, which appears to allow an employer exemption (RCW 

46.20.385).] 

C.  24/7 Sobriety Program as Condition of Release 
 

In 2013, the state legislature created a “24/7 sobriety monitoring program” for the 

purpose of implementing alternatives to incarceration for offenders convicted of 

DUI or physical control with one or more prior convictions. RCW 36.28A.300. See 

generally RCW 36.28A.300 through 36.28A.390. The legislature set a goal of 

implementing 24/7 sobriety programs statewide by 2017. “24/7 sobriety program” 

means a program in which participants submit to testing to determine presence 

of alcohol or drugs. The testing must take place at a location or locations 

designated by the participating (monitoring) agency, or with the concurrence of 

the Washington association of sheriffs and police chiefs, by an alternate method. 

See RCW 36.28A.330.  
 

State law expressly allows imposition of a 24/7 sobriety monitoring program as a 

condition of pretrial release. RCW 10.21.055. The court may remove a participant 

from the program at any time for noncompliance with the terms of participation. 

RCW 36.28A.390. A judge may condition any bond or pretrial release upon 

participation in the 24/7 sobriety program and payment of associated costs and 

expense, if available. RCW 36.28A.350. In addition, RCW 10.21.015 authorizes a 

judge to order a defendant into a “pretrial release program” that includes 

participation in a 24/7 sobriety program. RCW 36.28A.380 prohibits a judge from 

waiving or reducing fees or associated costs charged for participation in a 24/7 

sobriety program. However, a city or county may subsidize or pay any applicable 

fees. RCW 36.28A.370.  
 

A person is eligible for a 24/7 sobriety program If the person has been charged 

with or convicted or a violation of DUI or physical control (or crimes designated 

as “prior offenses” by RCW 46.61.5055), in which use of alcohol or drugs was a 

contributing factor in the commission of the crime. Such a program may be 

administered by a “participating agency” as defined in RCW 36.28A.330(3). Such 

an agency must be located within the state and have a written agreement with 

the Washington Association of Sheriffs & Police Chiefs (WASPC). A city or 

county may accept donations, gifts, grants and other assistance to defray the 

participating agency’s program costs 
 

State law sets out a penalty schedule for violation of terms of participation or 

payment of fees or costs of the 24/7 sobriety program which allows for immediate 

arrest where an officer has probable cause to believe the participant has so 

http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.385
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.385
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.300
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.300
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.055
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.350
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.015
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.380
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.370
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.330
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violated terms or failed to pay fees or costs. RCW 36.28A.390. This authority to 

arrest applies to a person ordered into the program as a condition of pretrial 

release. 
 

A general authority Washington peace officer, as defined in RCW 
10.93.020, who has probable cause to believe that a participant has 
violated the terms of participation in the 24/7 sobriety program may 
immediately take the participant into custody and cause him or her 
to be held until an appearance before a judge on the next judicial 
day. 

 

RCW 36.28A.390(1). 
 

RCW 36.28A.390 sets out penalties for violations both to persons placed in the 

program pretrial and those convicted.  The statute makes mandatory a written 

warning for a first violation and imposition of a minimum number of days 

“imprisonment” for subsequent violations (up to a fifth or subsequent violation). A 

violation includes failure to pay the required fees or associated costs pretrial. The 

court may remove a participant from the 24/7 sobriety program at any time for 

noncompliance with the terms of participation.  RCW 36.28A.390(3). Where a 

judge notifies DOL of a person’s enrollment in a 24/7 program, they must also 

notify DOL of a person’s removal. RCW 36.28A.390(3).  
 

Where a judge has an option of allowing participation in a 24/7 program at 

sentencing, in lieu of mandatory jail, the judge has discretion to count time spent 

in the program pretrial toward the jail. See RCW 46.61.5055(1).  

 

[NOTE: The 24/7 program is discussed in more detail in Chapter 32.] 
 

D. Court’s Duty to Verify Initial IID Installation 
 

If a person is required to install an ignition interlock device as part of a 

judgment and sentence or as a condition of release and the person is 

under the jurisdiction of a municipal or county probation or supervision 

department, the probation or supervision department must verify the 

installation of the ignition interlock device. RCW 46.20.755. This 

requirement is satisfied if the probation or supervision department 

receives written verification by one or more companies doing business in 

the state that it has installed the required device on a vehicle owned or 

operated by the person. RCW 46.20.755. 

 

http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.93.020
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.93.020
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.755&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.755&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.755&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.755&HistoryType=F
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E.  Court may Order Pretrial Alcohol Monitoring at Defendant’s 
Expense 
 

Where the court orders abstinence monitoring as a condition of pretrial 

release under RCW 10.21.055, it may be ordered at defendant’s expense, 

as provided in RCW 46.61.5055(5). Where a defendant is ordered into a 

24/7 Sobriety Program, all applicable fees shall be paid by the participant 

contemporaneously or in advance of the time when the fee becomes due.  

RCW 36.28A.370. However, cities and counties may subsidize or pay any 

applicable fees. The court cannot waive or reduce fees or associated 

costs charged for participation in the 24/7 sobriety program. RCW 

36.28A.380. 
 

F. Immunity Following Initial IID Verification 
 

The municipality or county shall have no further obligation to supervise the 

use of the ignition interlock device by the person and shall not be civilly 

liable for any injuries or damages caused by the person for failing to use 

an ignition interlock device or for driving under the influence of intoxicating 

liquor or any drug or being in actual physical control of a motor vehicle 

under the influence of intoxicating liquor or any drug. RCW 46.20.755. 
 

§ 1.7   Discretionary Conditions of Release 
 

A. Court may Order Defendant into a “Pretrial Release Program” 
 

RCW 10.21.030 expressly allows a judge to place a person in the custody 

of a “pretrial release program”. However, the statute adds the requirement 

of bail for defendants awaiting trial charged with certain offenses. The 

legislation expressly excludes from a “pretrial release program” any 

offender who is currently awaiting trial for a violent offense or sex offense, 

as defined in RCW 9.94A.030, who has been convicted of one or more 

violent offenses or sex offenses in the ten years before the date of the 

current offense, unless the offender’s release before trial is secured with a 

payment of bail. 
 

1. Definition of “Pretrial Release Program.” 
  

As set forth in RCW 10.21.015, a “pretrial release program” is any program, 
either run directly by a county or city, or by a private or public entity through 

http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.370
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.380
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.380
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.755&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.755&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.030
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A.030
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.015
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contract with a county or city, into whose custody an offender is released 
prior to trial and which, agrees to supervise the offender. As used in this 
section, “supervision” includes, but is not limited to, work release, day 
monitoring, electronic monitoring, or participation in a 24/7 sobriety 
program.  

 

B. Court Rules and Provisions of RCW 10.21 Provide Court 
Discretion in Imposing Conditions of Release 

 

The authority to impose pretrial conditions of release in a felony or misdemeanor 

case filed in a superior court, or a misdemeanor level case filed in a court of 

limited jurisdiction is found in CrR 3.2 and CrRLJ 3.2 and provisions of RCW 

10.21. Language in both the rules and statutes provides the court with discretion 

in imposing conditions of release to protect the public and ensure the defendant’s 

reappearance at subsequent hearings. The provisions of RCW 10.21 were 

enacted to supplement the court rules, and not supplant them. RCW 

10.21.030(1).  
 

The court rule adopts a presumption of PR release that may only be overcome if 

the court determines release without conditions will not reasonably assure the 

accused’s appearance when required or there is shown a likely danger the 

accused will (a) commit a violent crime, or (b) seek to intimidate witnesses, or 

otherwise unlawfully interfere with the administration of justice. The court rule 

requires the judge to consider certain mandatory (but nonexclusive) relevant 

factors in making its determination regarding reappearance (CrRLJ 3.2 (c)) or 

commission of a violent offense or interference with justice (CrRLJ 3.2 (e)). The 

judge may impose the least restrictive of any of the conditions set out in the rule 

under the subsection pertaining to failure to appear (CrRLJ 3.2 (b) or commission 

of a violent offense (or interference with justice) (CrRLJ 3.2(d)).  
 

The court rule contains a “catch-all provision” in CrRLJ 3.2(d)(10) which allows 

the court to “impose any condition other than detention to assure noninterference 

with the administration of justice and reduce the danger to others or to the 

community.”  However, in Blomstrom v. Tripp, the Court held this provision 

applies only if the judge first makes a finding there exists a substantial danger 

that the accused will commit a violent crime or will seek to intimidate witnesses, 

or otherwise unlawfully interfere with the administration of justice under CrRLJ 

3.2 (d) (paragraph 1). For purposes of CrRLJ 3.2 (d), the Blomstrom Court held a 

misdemeanor level DUI is not a “violent offense”. Blomstrom v. Tripp, 189 

Wn.2d 379, 402 P.3d 831 (2017).  

 

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.2
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.030
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.030
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0d44d8ea0202490%3FNav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db9fa31fa0031f752733a6778bde0c82&list=ALL&rank=1&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0d44d8ea0202490%3FNav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db9fa31fa0031f752733a6778bde0c82&list=ALL&rank=1&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0d44d8ea0202490%3FNav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db9fa31fa0031f752733a6778bde0c82&list=ALL&rank=1&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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The judge has a mandate under RCW 10.21 to determine conditions of release 

that will reasonably assure the safety of any other person and the community. 

RCW 10.21.050 lists the information and factors the judge must take into account 

in determining whether there are conditions of release that will reasonably assure 

the safety of any other person and the community. RCW 10.21.030 provides a 

non-exclusive list of “appropriate conditions” of release. 
   

C.  Judge Must Make Individualized Findings to Justify Restrictive 
Pretrial Conditions of Release 

 

CrRLJ 3.2(a) includes a presumption of release on personal recognizance, 

unless the court determines such release will not assure the accused’s 

appearance or there is shown a likely danger that the accused will commit a 

violent crime or seek to intimidate witnesses or otherwise interfere with the 

administration of justice. A judge may impose the “least restrictive” conditions 

that will assure return to court and safety to the community, however, the judge 

must make a record of the factors the court considered in finding the conditions 

are necessary. CrRLJ 3.2 (b); (e). When imposing conditions of release, the 

judge must make findings that the conditions are reasonably related to the 

defendant’s re-appearance at future court hearings or the likelihood to commit a 

violent offense while on release. Blomstrom v. Tripp, 189 Wn.2d 379, 402 P.3d 

831 (2017). See also,  Butler v. Kato 137 Wn. App 515, 154 P.3d 259 (2007). 

The findings of fact supporting imposition of conditions of release must be 

particularized and supported by substantial evidence. See State v. Rose, 146 

Wn. App. 439, 191 P.3d 83 (2008).  
 

RCW 10.21 contains an expression of legislative intent to require an 

individualized determination and findings prior to imposition of conditions 

of release for persons in custody. RCW 10.21.015 [note]. When deciding 

to release a defendant before trial, the judge will balance the defendant’s 

liberty interests and presumption of innocence with restrictions necessary 

to guarantee court appearances, protect the public, and prevent further 

criminal activity. RCW 10.21.030; RCW 10.21.050.  In contrast to the court 

rule, RCW 10.21 does not require the judge to make a specific finding that 

there is a likely danger the accused will commit a violent crime. The 

language used in the statute is broader, allowing the judge to impose 

conditions to assure the appearance of the defendant at trial or to prevent 

interference with the administration of justice. See RCW 10.21.030.  

http://app.leg.wa.gov/RCW/default.aspx?cite=10.21
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.050
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.030
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0d44d8ea0202490%3FNav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db9fa31fa0031f752733a6778bde0c82&list=ALL&rank=1&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0d44d8ea0202490%3FNav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db9fa31fa0031f752733a6778bde0c82&list=ALL&rank=1&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
https://1.next.westlaw.com/Document/I4bf3dc2c739f11dd9876f446780b7bdc/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3c0000015da8f7310b78def073%3FNav%3DCASE%26fragmentIdentifier%3DI4bf3dc2c739f11dd9876f446780b7bdc%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=cc2507681239882ed99aa47ebad3a84d&list=CASE&rank=2&sessionScopeId=7d8e1e492880b5643a19420527fdefe221c48123136fe6b33655b74e4a3a1738&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I4bf3dc2c739f11dd9876f446780b7bdc/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3c0000015da8f7310b78def073%3FNav%3DCASE%26fragmentIdentifier%3DI4bf3dc2c739f11dd9876f446780b7bdc%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=cc2507681239882ed99aa47ebad3a84d&list=CASE&rank=2&sessionScopeId=7d8e1e492880b5643a19420527fdefe221c48123136fe6b33655b74e4a3a1738&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.015
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.030
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.050
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.030
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D.  Pretrial Conditions may not Infringe on Constitutional 

Protections 
 

The imposition of conditions on pretrial release is not without limits. 

Pretrial conditions of release may not implicate a defendant’s Fifth 

Amendment right against self-incrimination or a defendant’s right of 

confidentiality and autonomous decision-making. Butler v. Kato, 137 Wn. 

App. 515, 154 P.3d 259 (2007). For example, in Butler v. Kato, pretrial 

conditions were held to violate constitutional principles, where the judge 

imposed pretrial conditions in a DUI case of an alcohol evaluation, 

treatment and attendance at AA meetings. The Court also noted these 

conditions are more consistent with post-conviction supervision. Pretrial 

conditions of release may also be unconstitutional if they violate a 

defendant’s right to privacy under article 1 section 7 of the State 

Constitution or the Fourth Amendment. See U.S. v, Scott, 450 F.3d 863 

(9th Cir. 2006); State v. Rose, 146 Wn. App. 439, 191 P.3d 83 (2008). In 

Blomstrom v. Tripp the Court held article I, section 7 of the State 

Constitution provides greater protection to pretrial defendants’ privacy 

rights in their bodily functions than that guaranteed by the Fourth 

Amendment. Blomstrom v. Tripp, 189 Wn.2d 379, 402 P.2d 831 (2017).  
 

[ISSUE SPOTTER: In Ruiz, v. McKenna,113  Wn. App. 2d 1002 (2020), 
in an unpublished decision, Division I of the State Court of Appeals 
addressed the issue of whether imposition of a pretrial IID and electronic 
home monitoring with random breath testing violated article 1, section 7 of 
the State Constitution. In Ruiz, the trial judge imposed these conditions on 
a repeat DUI offender, citing as authority, CrRLJ 3.2(d) and RCW 
10.21.055. Relying on the plurality opinion in Baird, the appellate court 
held both the IID breath tests, and the home breath tests are searches 
under article 1, section 7. The Court upheld imposition of both conditions 
under RCW 10.21.055, but not under the court rule provision. The Court 
noted provisions in RCW 10.21 made the IID mandatory and expressly 
authorized the breath testing. However, the decision in Ruiz failed to 
address the constitutionality of RCW 10.21.055, because defendant failed 
to  challenge it on appeal.] 
 

[NOTE: Pretrial conditions of release may be challenged by statutory writ of 

review under RCW 7.16.040. Blomstrom v. Tripp, 189 Wn.2d 379 (2017). A writ 

of habeas corpus may also be a vehicle for review. See also Butler v. Kato, 137 

Wn. App. 515 (2007) (review allowed by writ of habeas corpus).]  
  

https://1.next.westlaw.com/Document/I9a4ca0fad0db11dbafc6849dc347959a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0da418ea02025a8%3FNav%3DCASE%26fragmentIdentifier%3DI9a4ca0fad0db11dbafc6849dc347959a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a2360762be8211f4b70c5e5c1a5c8578&list=ALL&rank=2&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I9a4ca0fad0db11dbafc6849dc347959a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0da418ea02025a8%3FNav%3DCASE%26fragmentIdentifier%3DI9a4ca0fad0db11dbafc6849dc347959a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a2360762be8211f4b70c5e5c1a5c8578&list=ALL&rank=2&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I9a4ca0fad0db11dbafc6849dc347959a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0da418ea02025a8%3FNav%3DCASE%26fragmentIdentifier%3DI9a4ca0fad0db11dbafc6849dc347959a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a2360762be8211f4b70c5e5c1a5c8578&list=ALL&rank=2&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6f92bd21f80a11daa223cd6b838f54f9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0dc3958a02025ec%3FNav%3DCASE%26fragmentIdentifier%3DI6f92bd21f80a11daa223cd6b838f54f9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=602e19a82ae8575e6dbebda455c726c0&list=ALL&rank=2&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6f92bd21f80a11daa223cd6b838f54f9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0dc3958a02025ec%3FNav%3DCASE%26fragmentIdentifier%3DI6f92bd21f80a11daa223cd6b838f54f9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=602e19a82ae8575e6dbebda455c726c0&list=ALL&rank=2&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0d44d8ea0202490%3FNav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db9fa31fa0031f752733a6778bde0c82&list=ALL&rank=1&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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E. Abstinence and Abstinence Compliance Monitoring May Be 

Ordered 
 

1. Pretrial Abstinence Orders may include Monitoring under RCW 
10.21.045 and CrR 3.2(d) 
 

In Blomstrom v. Tripp, the Court struck down imposition of 

random urinalysis on defendants released pretrial on gross 

misdemeanor DUI charges, finding a violation of privacy rights 

under article 1, section 7 of the State Constitution. The Court held a 

person on pretrial release, in contrast to a post-conviction 

probationer, does not have a reduced right of privacy. The Court 

held urinalysis is an “acute invasion of privacy” and there was no 

“authority of law” in the form of a court rule, statute or other 

exception to the warrant requirement. Blomstrom v. Tripp, 189 

Wn.2d 379, 402 P.2d 831 (2017). Following the Blomstrom 

decision, RCW 10.21 was amended to clarify its application to non-

felony charges filed in courts of limited jurisdiction and to expressly 

allow for pretrial abstinence monitoring. A judge imposing 

conditions of release for a defendant accused of a felony or 

misdemeanor level offense may prohibit the person from 

possessing or consuming any intoxicating liquors or drugs not 

prescribed to the defendant. The judge may also require the 

defendant to submit to testing to determine the defendant’s 

compliance with this condition, when the judge determines that 

“such condition is necessary to protect the public from harm”. RCW 

10.21.045. A judge may impose abstinence monitoring (as “any 

condition other than detention”) under CrRLJ 3.2 (d)(10) but only if 

the judge first makes findings there is a substantial danger that 

accused will commit a violent crime, or seek to intimidate 

witnesses, or otherwise interfere with the administration of justice. 

In Blomstrom the court held a misdemeanor level DUI is not a 

“violent crime” for purposes of this provision of the court rule. 

[ISSUE SPOTTER:  Note that the court in Blomstrom, struck the 

urinalysis requirement on constitutional grounds. In light of the 

ruling, the question  remains whether RCW 10.21.045, which allows 

pretrial abstinence monitoring, provides “lawful authority” for a 

pretrial urinalysis order.]   
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https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0d44d8ea0202490%3FNav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db9fa31fa0031f752733a6778bde0c82&list=ALL&rank=1&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.045
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.045
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad73aa600000164a0d44d8ea0202490%3FNav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db9fa31fa0031f752733a6778bde0c82&list=ALL&rank=1&sessionScopeId=7a403368a6c763b3dd4945aaf131bf51ae0a55d1982fd53e0b04d26e6caedaef&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.045
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2.  Pretrial Conditions of Alcohol Treatment and AA meetings 
may not be Imposed as Conditions of Release. 

 

In Butler v. Kato, the trial judge imposed pre-trial AA meetings and an 

alcohol evaluation and treatment for a defendant charged with DUI using a 

preprinted form used for both pre-and post-conviction conditions. 

Defendant Butler objected to these conditions and his refusal to participate 

in treatment was reported back to the trial judge by the treatment provider. 

Defendant Butler took a writ of habeas corpus alleging these conditions 

amounted to unlawful detention. On appeal, the Butler court struck these 

conditions, finding they were more appropriate to post-conviction 

conditions of sentencing.   Butler v. Kato 137 Wn.App 515, 154 P.3d 259 

(2007). The Butler court held that a judge may not impose onerous or 

unconstitutional provisions where lesser conditions are available.  In 

addition, the Butler court held that pre-trial conditions of alcohol treatment 

and AA meetings did not comport with a defendant’s right to “autonomous 

decision making” violated the right against self-incrimination and were 

“punitive” in nature. Butler v. Kato, 137 Wn. App. 515, 154 P.3d 259 

(2007).  The Butler decision did not address the situation where the 

defendant volunteers to participate in treatment pre-trial. While the judge 

cannot order a defendant to enter treatment pre-trial, the court rules allow 

the judge to consider enrollment in treatment as a “relevant factor” when 

determining conditions of release. See CrRLJ 3.2(c)(2). 
 

F.  Electronic Home Monitoring (EHM) or Detention Expressly 
Permitted 

 

Electronic Home Monitoring (EHM) or home detention are expressly permitted 

pretrial release conditions. CrRLJ 3.2(d)(9); RCW 10.21.015; RCW 10.21.030.  If 

it is ordered pretrial, the court is not required to give the defendant credit for such 

pretrial monitoring when the defendant is sentenced.  This is the case even 

against EHM ordered as a sentence condition (contrary to the requirement for 

such credit in certain felony sentencing under RCW 9.94A.505).  City of 

Bremerton v. Bradshaw, 121 Wn .App 410, 88  P.3d 438 (2004).  See also 

Harris v Charles, 171 Wn.2d 455, 256 P.3d 328 (2011)(non-DUI case).  The 

Bremerton and Harris courts recognize the limited jurisdiction courts greater 

discretion to impose sentences designed to promote rehabilitation as compared 

to general jurisdiction courts and held that such courts need to have the ability to 

impose EHM as a condition on sentence even though some had been imposed 

appropriately pretrial. Pretrial EHM does not constitute “confinement” for 

http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011655717&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011655717&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.015
http://app.leg.wa.gov/rcw/default.aspx?cite=10.21.030
http://app.leg.wa.gov/rcw/default.aspx?cite=9.94A.505
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004369634&fn=_top&referenceposition=88&findtype=Y&vr=2.0&db=0000800&wbtoolsId=2004369634&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004369634&fn=_top&referenceposition=88&findtype=Y&vr=2.0&db=0000800&wbtoolsId=2004369634&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2025270660&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2025270660&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0000800&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=88&referencepositiontype=S&rs=ap2%2E0&serialnum=2004369634&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2004369634
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&db=0004645&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2025270660&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2025270660
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purposes of calculating the time for trial under the speedy trial rule. State v. 

Perrett, 86 Wn. App. 312, 936 P.2d 426 (1997). 
 

Exception: Where a defendant is required to comply with a program of 

home detention for a felony offense, the definition of home detention is the 

one found in the SRA. RCW 10.21.040. This definition does not apply to 

non-felony cases.  
 

G. Participation in a 24/7 Sobriety Program Expressly Authorized 
 

A judge may condition any bond or pretrial release upon participation in a 24/7 

sobriety program and payment of associated costs and expense, if available. 

RCW 36.28A.350. RCW 10.21.055. See § 1.6(C). 
 

§ 1.8  Release on Bail or Bond 
 

Washington’s state constitution contains a specific provision creating a right to 

bail. Article 1 § 20 reads in part: “All persons charged with crime shall be 

“bailable” by sufficient sureties, except for capital offenses where the proof is 

evident, or the presumption great.” In State v. Barton, the state Supreme Court 

interpreted this language to require the option to secure bail via a surety, as 

distinct from cash or other security. State v. Barton, 181 Wn. 2d 148, 331 P.3d 

50 (2014). A court may not order cash only bail or require posting of a 

percentage of the bail as cash only as the exclusive bail option. See also, City of 

Yakima v. Mollett, 115 Wn. App. 604, 605, 63 P.3d 177 (2003).  
 

Under CrRLJ 3.2(b), the court may require the execution of an unsecured bond. 

The court may require the execution of a bond in a specified amount and the 

deposit in the registry of the court in cash or other security as directed, of a sum 

not to exceed 10 percent of the amount of the bond, such deposit to be returned 

upon the performance of the conditions of release or forfeited for violation of any 

condition of release. If this requirement is imposed, the court must also authorize 

a surety bond under section CrRLJ 3.2(b)(5). The court may also require the 

execution of a bond with sufficient solvent or the deposit of cash in lieu thereof. 
 

The fixing of bail and release from custody is a function of the judicial branch of 

government. Westerman v. Cary, 125 Wn. 2d 277, 885 P.2d 827 (1994). Local bail 

schedules are not mandated by court rule but may be adopted by local rule. CrRLJ 3.2 

(o)(2). The local rule may require that a person subjected to custodial arrest for certain 

class of offenses be held until they have appeared before a judge. However, if there is 

no such local rule, bail for a person arrested  for a misdemeanor is $500 and a gross 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997106586&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997106586&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997106586&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997106586&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=10.21.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A
https://app.leg.wa.gov/RCW/default.aspx?cite=10.21.055
http://leg.wa.gov/LawsAndAgencyRules/Pages/constitution.aspx
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2033956588&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i87169da5c7ef443f99c63d99eca56413&firstPage=true&CobaltRefresh=48632
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2033956588&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=id090a6bca9b3422fb737fed9c72860fb&firstPage=true&CobaltRefresh=37359
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2033956588&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=id090a6bca9b3422fb737fed9c72860fb&firstPage=true&CobaltRefresh=37359
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2003155445&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ic959937d21c9428c8eb9701002d10db6
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2003155445&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ic959937d21c9428c8eb9701002d10db6
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1995106349&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i545ccb73603f4a21b149c7ed27441814
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
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misdemeanor is $1000 per CrRLJ 3.2 (o)(1).  In Westerman v. Cary, 125 Wn. 2d 277, 

885 P.2d 827 (1994), the Court held an order providing all domestic violence offenders 

be held without bail until their first appearance did not violate due process and equal 

protection or constitute “preventive detention”.  
 

The “default” bail schedule per court rule applies to both criminal traffic and non-traffic 

offenses. However, in an individual case and after hearing, the court may set a different 

bail amount. The judge must set forth, in writing, the “good cause” for a different bail 

amount. CrRLJ 3.2 (o)(1). The default schedule does not apply when a person is 

subject to mandatory custodial arrest for DUI or physical control under RCW 

10.31.100(14). See § 1.1 above. 
 

The judge has discretion to set any amount of bail, within Constitutional requirement 

(under the Eighth Amendment), that bail not be “excessive”. See State v. Reese, 15 

Wn. App. 619, 550 P.2d 1179 (1970).   
 

§ 1.9   Costs for Pretrial Supervision 
 

A court may require a defendant to pay costs for pretrial supervision. The 

imposition of costs for pretrial supervision may be imposed regardless of 

conviction. Costs are limited to $150 for supervision in a pretrial release program.  

The court shall take into account financial resources and ability to pay when 

ordering costs. RCW 10.01.160(2). The court shall not order a defendant to pay 

costs if the defendant at the time of sentencing is indigent, as determined by 

RCW 10.101.010(3)(a) through (c). RCW 10.01.160(3). See §22.6 discussing 

imposition of discretionary costs. The $150 limit does not apply where state law 

expressly allows the court to order defendant to pay the costs of pretrial release 

programs. For example, RCW 10.21.055 allows a judge to order pretrial 

abstinence monitoring at defendant’s expense and statutes governing the “24/7 

sobriety program” monitoring require a defendant to pay costs and fees pretrial.  
 

§ 1.10   Amendment or Revocation of Order for Pretrial Release 
 

A. Modification of Order for Pretrial Release 
 

CrRLJ 3.2(j)(1) sets out the standard for amending an order for pretrial release to 

impose additional or different conditions of release.  
 

The Court ordering the release of an accused on any condition 
specified in this rule may at any time on change of circumstances, 

http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1995106349&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i545ccb73603f4a21b149c7ed27441814
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1995106349&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i545ccb73603f4a21b149c7ed27441814
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.31.100
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.31.100
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1976114480&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i14e4366f516244da9f2475022fce58fb
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1976114480&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i14e4366f516244da9f2475022fce58fb
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.01.160
http://app.leg.wa.gov/RCW/default.aspx?cite=10.101.010
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
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new information or showing of good cause amend its order to impose 
additional or different conditions of release. 
 

CrRLJ 3.2(j)(1) 
 

The burden of proof for modification of conditions is relatively low, at “good 

cause” or change in circumstance or new information. This contrasts with the 

burden that must be met where the Court revokes release or forfeiture of bond. 

The evidence or information offered at the hearing need not conform to rules 

pertaining to the admissibility of evidence in a court of law. CrRLJ 3.2(l).  
 

B. Revocation of Release or Bond during Pretrial Release 
 

The Court may not revoke release (or order forfeiture of bond) unless there is a 

showing the accused has “willfully violated a condition of release”. CrRLJ 3.2(j) 

(2). Before an order revoking release (i.e., revoking PR release and remanding 

on bail or ordering accused to post higher bail) the Court must hold a hearing. At 

the hearing, the violation must be proved by “clear and convincing evidence”. 

CrRLJ 3.2(j)(2).  
 

The evidence or information offered at the hearing need not conform to rules 

pertaining to the admissibility of evidence in a court of law. CrRLJ 3.2 (l).  
 

C. Arrest Warrant may issue for Violation of Conditions of 
Pretrial Release 

 

In a non-felony case, an officer may not arrest or take into custody an accused 

for violation of conditions of release, even if the officer has probable cause. This 

is allowed only in pending felony cases. CrRLJ 3.2(k)(2). However, a judge has 

authority to issue an arrest warrant in a non-felony case, under certain 

circumstances, for violation of pretrial conditions of release. 
 

The warrant may issue upon the Court’s own motion or a verified application by 

the prosecuting authority. CrRLJ 3.2(k)(2). In either case, there must be an 

allegation, with “specificity” that the accused has willfully violated a condition of 

release. The Court rule allows the judge to issue either an order for the accused 

to appear for immediate hearing or issue an arrest warrant. The arrest warrant is 

issued with an order there be an immediate hearing for reconsideration of 

conditions of release.  
 

http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
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[Practice Tip: The order issuing the warrant should include the pertinent 

language of CrRLJ 3.2(j)(2) authorizing the warrant and also the specifics of the 

alleged violation.]   

     

§ 1.11   Minimum Procedural Requirements at Preliminary 
Appearance   

  

At the preliminary appearance, the court shall provide for a lawyer pursuant to CrRLJ 

3.1 and for pretrial release pursuant to rule CrRLJ 3.2, and the court shall orally inform 

the accused: 
 

1. Of the nature of the charge;  
 

2. Of the right to be assisted by a lawyer at every stage of the proceedings; 
and 

 

3. Of the right to remain silent and that anything the accused says may be 
used against him or her. 

 

CrRLJ 3.2.1(e).  See Chapter 4 Courts of Limited Jurisdiction Criminal 

Benchbook for the State of Washington. 
 

*** 

 
 

 

Appendix 1: Sample Script for Preliminary Appearance (with counsel 

present) 

Appendix 2: Sample Script for Arraignment (with counsel present) 
 
 

§ 1.12  Minimum Procedural Requirements at Arraignment 
 

At Arraignment, a defendant is formally advised of the charge and provided with a copy 

of the charging document.  The defendant must be advised of the right to counsel and 

of the right to a jury trial.  The defendant is then called on to enter a plea or continue the 

hearing to obtain counsel. CrRLJ 4.1.  No guilty plea can be entered without an attorney 

present without documenting that the defendant understands the right to have an 

attorney present at arraignment, that the defendant is aware of that right and makes a 

knowing and voluntary waiver of that right to have counsel present.  CrRLJ 4.1(d). See 

Chapter 4 Courts of Limited Jurisdiction Criminal Benchbook for the State of 

Washington. 
 

Appendix 2: Sample Script for Arraignment (with counsel present)

http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj4.01
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj4.01
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APPENDIX 1: SAMPLE SCRIPT FOR PRELIMINARY APPEARANCE (WITH COUNSEL PRESENT) 
 

 

1. Right to Lawyer. “You have the right to be assisted by a lawyer at every stage of the 

proceedings. If you cannot afford a lawyer, you have the right to have a lawyer 

appointed at public expense.” CrRLJ 3.1(c), 3.2.1(e) 

 
2. Right to Remain Silent. “You have the right to remain silent. Anything you say may 

be used against you.” CrRLJ 3.2.1(e) 

 
3. Nature of Charge. “You have been charged with [name of crime]. That crime has a 

maximum penalty of [maximum penalty].” CrRLJ 3.2.1(e) 

 
4. Probable Cause. “The court will now determine whether probable cause exists to 

believe that the defendant committed the charged offense(s).” CrRLJ 3.2; CrRLJ 

3.2.1(e) [Court reviews PC.] 

 
 PC Found. “After reviewing the probable cause statement, the court finds probable 

cause in support of the charge(s).” 

 
 PC Not Found. “After reviewing the probable cause statement, the court does not 

find probable cause.” [No conditions of release may be set. Only a hearing date is 

scheduled. CrRLJ 3.2, CrRLJ 3.2.1(e)] 

 
5. Bail & Conditions of Release. CrRLJ 3.2 (a)-(e); CrRLJ 3.2.1(e) 
 

 To Prosecutor. “The prosecutor’s request for conditions of release?” 
 

 To Defense. “The defense’s response?” 
 
6. Clerk Sets Hearing Date. [The clerk will set a hearing date.] 
 
7. Announce Conditions of Release. [Notify the defendant of the conditions of release.] 
 
8. In Custody. “An attorney will be appointed to represent you.”  CrRLJ 3.1(d); CrRLJ  

3.2.1(e) 

 
9. Out of Custody-Felony Complaint.  “An attorney will be appointed to represent you.” 

CrRLJ 3.1(d) ; CrRLJ 3.2.1(e) 
 
10. Out of Custody-DUI Return.  “An attorney will be available to speak with you at your 

arraignment.” CrRLJ 4.1(c)

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=clj&set=CrRLJ
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.2.1
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APPENDIX 2:  SAMPLE SCRIPT FOR ARRAIGNMENT (WITH COUNSEL PRESENT) 
[ARRAIGNMENT-TO EACH INDIVIDUAL DEFENDANT] 

 
1. True Name. “What is your true name?” CrRLJ 4.1(e). 
 
2. Right to Counsel. “You have the right to be assisted by a lawyer at every stage 

of the proceedings. If you cannot afford a lawyer, you have the right to have a 

lawyer appointed at public expense.” CrRLJ 3.1(c); CrRLJ 3.2.1(e). 

 
3. Defendant Pro Se. “You have the right to have an attorney before being 

arraigned. A defense attorney is available today to speak with you if you do 

not have an attorney. Have you had a chance to speak with the defense 

attorney?” CrRLJ 4.1(c). 

 
4. Defendant Has Retained Counsel. If defense counsel has entered an appearance 

or a plea of not guilty in open court, the need for further arraignment is eliminated. 

CrRLJ 4.1(g). Proceed to probable cause determination in Paragraph 6. 

 
5. Copy of Charge(s). “Have you received a copy of the charging document?” 

CrRLJ 4.1(f). 

 
6. Reading of Charge(s). “You have the right to have the charge(s) read to you, 

or you can give up that right. Do you want the charges read to you, or do you 

give up that right?” CrRLJ 4.1(f). 

 
7. Not Guilty Plea.  “May the court enter a Not Guilty plea on your behalf?” 
 
8. Probable Cause. “The court will now determine whether probable cause exists 

to believe that the defendant committed the charged offense(s).” CrRLJ 3.2 

[Court reviews PC.] 

 
PC Found. “After reviewing the probable cause statement, the court finds 

probable cause in support of the charge(s).” 

 
 PC Not Found. “After reviewing the probable cause statement, the court does 

not find probable cause.” [No conditions of release may be set. Only a pre-trial 

hearing date is scheduled. CrRLJ 3.2] 

 
9. Bail & Conditions of Release. Proceed to Bail & Conditions Script.                                              
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§ 2.  ELEMENTS OF DUI 

§ 2.1  Charging the Offense  

A. Generally 

RCW 46.61.502 (1) describes a single offense that a driver might commit by 

more than one method. State v. Shabel, 95 Wn. App. 469, 976 P.2d 153, review 

denied, 139 Wn.2d 1006, 989 P.2d 1143 (1999); State v. Rivera-Santos, 166 

Wn. 2d 722, 214 P.3d 130 (2009). The statute sets out four “facets” of the same 

criminal conduct, driving a vehicle under the “influence of” or while “affected by” 

certain substances that may impair the driver. State v. Sandholm, 184 Wn.2d 

726, 364 P.3d 87 (2015) (abrogating State v. Franco, 96 Wn. 2d 816, 639 P.2d 

1320 (1980), which described the statue as creating alternate means of 

committing the same offense). 

B. Charges Committed in a City with a Municipal Court may be 
Filed in District Court 
 

A DUI or physical control charge may be filed in a district court even if the 

offense was committed within the geographic boundaries of a city which has 

established its own municipal court and adopted the Model Traffic Ordinance by 

reference. The district court is not divested of its original subject matter 

jurisdiction under these circumstances. State v. Taylor, 5 Wn. App. 2d 530, 427 

P.3d 656 (2018), rev. denied, 192 Wn.2d 1019 (2019).]  

C. Liability for Conduct of Another 
 

1. Accomplice Liability. 

Accomplice liability for criminal conduct is set forth in RCW 9A.08.020. 

See generally, State v. Cronin, 142 Wn.2d 568, 579, 14 P.3d 752 (2000). 

There is a statutory prohibition, however, that a victim of a crime may not 

be an accomplice to that crime. RCW 9A.08.020(5)(a); City of Auburn v. 

Hedlund, 165 Wn.2d 645, 201 P.3d 315 (2009).  

2. Aid or Abet Liability in Traffic Cases. 

A person who permits or directs another to violate a Title RCW 46 offense 

may also be charged under a theory of “aiding or abetting”.  This includes 

infractions and criminal traffic offenses. Such a person is guilty of the 

offense and punished in accordance with statutory penalties.  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999113365&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999113365&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999249905&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999249905&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019646080&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2019646080&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019646080&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2019646080&HistoryType=F
https://1.next.westlaw.com/Document/I07cb93569a1911e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052200000154df9fb4638fee1585%3FNav%3DCASE%26fragmentIdentifier%3DI07cb93569a1911e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=70917cefbad3ade71a77a07f558e9e03&list=ALL&rank=2&grading=na&sessionScopeId=1f330f8aa5ea42bdf1ec07a19da0fe4bfadd69721874ea61bd84340b082f7909&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I07cb93569a1911e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052200000154df9fb4638fee1585%3FNav%3DCASE%26fragmentIdentifier%3DI07cb93569a1911e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=70917cefbad3ade71a77a07f558e9e03&list=ALL&rank=2&grading=na&sessionScopeId=1f330f8aa5ea42bdf1ec07a19da0fe4bfadd69721874ea61bd84340b082f7909&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982104536&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982104536&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982104536&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982104536&HistoryType=F
https://1.next.westlaw.com/Document/Icf0012a0c67211e8b1cdeab7e1f6f07a/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.Default%29&userEnteredCitation=5+Wn.+App.+2d+530
https://1.next.westlaw.com/Document/Icf0012a0c67211e8b1cdeab7e1f6f07a/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.Default%29&userEnteredCitation=5+Wn.+App.+2d+530
https://1.next.westlaw.com/Document/I02ac8930a98f11e98eaef725d418138a/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad6ad3c0000016c967d5f0db63d480a%3FNav%3DCASE%26fragmentIdentifier%3DI02ac8930a98f11e98eaef725d418138a%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d834e1acf9a61d00e1b3672bf3abdb93&list=ALL&rank=1&sessionScopeId=3d96af12474f6d9e387facc2ec9c99a06ae51d3fcebd6c42c40e94650340fe5c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9A.08.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9A.08.020&HistoryType=F
https://1.next.westlaw.com/Document/Ifced412ef55611d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604ad000001649ef61bc1df1b20a7%3FNav%3DCASE%26fragmentIdentifier%3DIfced412ef55611d99439b076ef9ec4de%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ff0664d9e1b04cbcf35cc53715103114&list=ALL&rank=2&sessionScopeId=39eb3b33a057f1d7b6b3b91de2c7a0449ab7ea1f8fa314da4f20d5671c54d875&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9A.08.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9A.08.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2018126046&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2018126046&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2018126046&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2018126046&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46&HistoryType=F
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Every person who commits, attempts to commit, conspires to 
commit, or aids or abets in the commission of any act 
declared by this title to be a traffic infraction or a crime, 
whether individually or in connection with one or more other 
persons or as principal, agent, or accessory, shall be guilty 
of such offense.  A person who falsely, fraudulently, 
forcefully, or willfully induces causes, coerces, requires, 
permits or directs others to violate any provisions of this title 
is likewise guilty of such offense.  

RCW 46.64.048. 

In City of Auburn v. Hedlund, 165 Wn.2d 645, 201 P.3d 315 (2009) the 

prosecutor charged a passenger with DUI under a theory of accomplice liability 

under RCW 9A.08.020. In that case, the passenger was also injured in the 

collision resulting from the drunk driving. The state Supreme Court held that 

under the plain language of the accomplice liability statute, RCW 9A.08.020, this 

defendant was a “victim” of the crime and thus could not be charged. The Court 

did not include any discussion of whether or not this same defendant could have 

been charged under RCW 46.64.048 under a liability theory of aiding or abetting.  

D. Pleading and Proving Facts that Increase the Penalty  
 

A fact that increases the penalty for a crime, even one that results in imposition 

of a mandatory minimum sentence, is an element of the crime that must be pled 

in a charging document and proved to a jury, beyond a reasonable doubt.  
 

Alleyne v. United States, 133 S.Ct. 2151 (2013) (overruling Harris v. United 

States, 536 U.S. 545 (2002)). See § 22.1 for further discussion.  
A.  

§ 2.2 Elements of RCW 46.61.502 

A. One Statute-Four Ways to Commit 

RCW 46.61.502 sets out four ways in which the offense may be committed. The 

four ways in which the offense may be committed do not, however, create 

“alternative means” (i.e., distinct types of conduct). The statute sets out four 

“facets” of the same criminal conduct, driving a vehicle under the “influence of” or 

while “affected by” certain substances that may impair the driver. State v. 

Sandholm, 184 Wn.2d 726, 364 P.3d 87 (2015)(abrogating State v. Franco, 96 

Wash.2d 816, 639 P.2d 1320,(2008).  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.64.048&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.64.048&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2018126046&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2018126046&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9A.08.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9A.08.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9A.08.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9A.08.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.64.048&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.64.048&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030794220&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030794220&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002390152&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002390152&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002390152&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002390152&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502
https://1.next.westlaw.com/Document/I07cb93569a1911e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052200000154df9fb4638fee1585%3FNav%3DCASE%26fragmentIdentifier%3DI07cb93569a1911e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=70917cefbad3ade71a77a07f558e9e03&list=ALL&rank=2&grading=na&sessionScopeId=1f330f8aa5ea42bdf1ec07a19da0fe4bfadd69721874ea61bd84340b082f7909&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I07cb93569a1911e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052200000154df9fb4638fee1585%3FNav%3DCASE%26fragmentIdentifier%3DI07cb93569a1911e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=70917cefbad3ade71a77a07f558e9e03&list=ALL&rank=2&grading=na&sessionScopeId=1f330f8aa5ea42bdf1ec07a19da0fe4bfadd69721874ea61bd84340b082f7909&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982104536&pubNum=0000661&originatingDoc=I07cb93569a1911e5b86bd602cb8781fa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982104536&pubNum=0000661&originatingDoc=I07cb93569a1911e5b86bd602cb8781fa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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A person is guilty of driving while under the influence of intoxicating liquor, 

cannabis, or any drug if the person drives a vehicle within this state: 

(a) And the person has, within two hours after driving, an alcohol 
concentration of 0.08 or higher as shown by analysis of the person's 
breath made under RCW 46.61.506; or 
 

(b) The person has, within two hours of driving, a THC concentration of 5.00 
or higher as shown by analysis of the person’s blood made under RCW 
46.61.506; or 

 

(c) While the person is under the influence of or affected by intoxicating 
liquor, cannabis or any drug; or 

 

(d) While the person is under the combined influence of or affected by 
intoxicating liquor, cannabis, or any drug. 
 

A violation of RCW 46.61.502 may be proved in two different ways: “Per se” - by 

showing the person's blood alcohol concentration was at least 0.08 or the 

person’s THC concentration was 5.00 or more within two hours of driving, or by 

“other evidence” showing that the defendant was under the influence of alcohol, 

cannabis and/or drugs.  

1. Definition of “Alcohol Concentration” 

“Alcohol concentration” means (1) grams of alcohol per 210 liters of a 

person’s breath, or (2) the percent by weight of alcohol in a person’s 

blood. RCW 46.04.015. 

2. Definition of “THC Concentration” 

“THC concentration” means nanograms of delta-9 tetrahydrocannabinol 

per milliliter of a person’s whole blood. “THC concentration” does not 

include measurement of the metabolite THC-COOH, also known as 

carboxy-THC. RCW 46.04.586. 

B. Definition of “Vehicle” 
 

“Vehicle” as defined means every device capable of being moved upon a public 

highway and in, upon, or by which any persons or property is or may be 

transported or drawn upon a public highway, including bicycles. RCW 46.04.670. 

“Vehicle” excludes a power wheelchair or device other than a bicycle moved by 

human or animal power or used exclusively upon stationary rails or tracks. For 

purposes of charging under RCW 46.61, the following are considered “vehicles”: 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.015&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.015&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.586&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.586&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.670&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.670&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61
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1. golf cart; 

2. personal delivery device as defined in RCW 46.75.010. 

In City of Montesano v. Wells, 79 Wn. App. 529, 902 P.2d 1266 (1995), 

the Court held that regardless of language in the statute that includes a 

bicycle within the definition of a “vehicle”, an intoxicated bicyclist does not 

commit the crime of DUI. 

[NOTE: a “personal delivery device” as defined by RCW 46.75.010 is considered a 

vehicle for purposes of charges under RCW 46.61 (including DUI), where the term 

“vehicle” (as defined by RCW 46.04.670) is used, but it is not a “motor vehicle” for 

purposes of physical control or minor DUI charges.] 

C.  Definition of “Any Drug” 
 

The word “drugs” as used in RCW 46.61.502 and 46.61.504 includes, but is not 

limited to those drugs and substances regulated by chapters RCW 69.41 and 

RCW 69.50 and any chemical inhaled or ingested for its intoxicating or 

hallucinatory effects. RCW 46.61.540. This definition applies to RCW 46.61.500 

through RCW 46.61.535. RCW 46.61.540.  

§ 2.3 “Per Se” Violations of RCW 46.61.502  

 

A. The law recognizes two circumstances in which a person is 
guilty per se of DUI 

 
1. The “per se” Offense of an Alcohol Concentration of 0.08 or higher 

within Two Hours of Driving 
 

In the first instance, a person is guilty per se of driving under the influence 

if the person’s alcohol concentration is 0.08 or higher, as shown by a 

breath or blood test, within two hours of driving. The breath analysis of the 

person's alcohol concentration must be based upon grams of alcohol per 

two hundred ten liters of breath. RCW 46.61.506. See State v. Brayman, 

110 Wn. 2d 183, 751 P.2d 294 (1988) (Court upholds statutory 

amendments redefining per se driving under the influence offense in terms 

of breath alcohol rather than blood alcohol as a valid exercise of police 

power and against a number of other constitutional challenges).   

https://app.leg.wa.gov/RCW/default.aspx?cite=46.75.010
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995205909&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995205909&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.75.010
https://app.leg.wa.gov/RCW/default.aspx?cite=46.04.670
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.504
http://app.leg.wa.gov/RCW/default.aspx?cite=69.41
http://app.leg.wa.gov/RCW/default.aspx?cite=69.50
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.540
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.540
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.535
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.540
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.506
https://1.next.westlaw.com/Document/I6d9b9af5f5aa11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ab000001816382e8e1ae097256%3Fppcid%3Df1f438330f9d496eb27dd323b43912ac%26Nav%3DCASE%26fragmentIdentifier%3DI6d9b9af5f5aa11d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=8adc5792dc65bb5e053e6cd52eb1346d&list=ALL&rank=2&sessionScopeId=0666017c2f2920c1ce320d071b73f6515538ae7effec1362f63553be83a00da8&ppcid=f1f438330f9d496eb27dd323b43912ac&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6d9b9af5f5aa11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ab000001816382e8e1ae097256%3Fppcid%3Df1f438330f9d496eb27dd323b43912ac%26Nav%3DCASE%26fragmentIdentifier%3DI6d9b9af5f5aa11d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=8adc5792dc65bb5e053e6cd52eb1346d&list=ALL&rank=2&sessionScopeId=0666017c2f2920c1ce320d071b73f6515538ae7effec1362f63553be83a00da8&ppcid=f1f438330f9d496eb27dd323b43912ac&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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2. The “per se” Offense of a THC Concentration of 5.00 (ng/mL) or more 
within Two Hours of Driving 

In the second instance, a person is guilty per se of DUI if the person’s 

THC concentration is 5.00 (ng/mL) or more within two hours of driving. 

The blood analysis of the person's THC concentration must be based 

upon nanograms per milliliter of whole blood. The blood test must be 

conducted according to the testing standards set out in RCW 46.61.506 

and the methods approved by the Washington State Toxicologist. See 

WAC 448-16-050.  

In State v. Fraser, 199 Wn.2d 465, 509 P.3d 282 (2022), the Court upheld 

the THC “per se” offense against a number of constitutional challenges. 

The Court rejected defendant’s primary argument that because the 

consensus in the scientific community is that no per se limit of THC can 

ever be identified, the law is not a legitimate exercise of the legislative’s 

police power because it does not reasonably tend to correct any evil or 

promote public interest. The Court agreed with defendant that there is no 

one THC blood level that indicates impairment that is generalizable to 

everyone, akin to the 0.08 BAC limit. However, they found that THC levels 

above 5.00 ng/mL do appear to indicate recent consumption in most 

people (including chronic users), and recent consumption is linked to 

impairment. The court found that detecting and preventing impaired 

driving and cultivating public safety is the evil the law is aimed to prevent 

and the public safety the law seeks to promote. The Court also found the 

law aims to deter people who have consumed cannabis from driving when 

there is a possibility that they could be impaired, thus promoting some 

public interest in highway safety. For these reasons, the Court upheld the 

per se limit on THC levels to be rationally and substantially related to 

highway safety and thus a valid exercise of the legislature’s police power. 

The Court also rejected the argument that the statute was vague as 

applied or on its face.  

3. Prosecutor has the Burden of Proof on the Accuracy of the Test  
 

The “per se” prongs of the statute do not create an “alternate means” of 

committing the offense. The “per se” and the “under the influence” prongs 

of the statute are just “facets” of the same criminal conduct. State v. 

Sandholm, 184 Wn.2d 726, 364 P.3d 87 (2015). The prosecutor has the 

burden of proving beyond a reasonable doubt that the reading is correct, 

and the defendant may challenge the accuracy of the reading. State v. 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.506
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-050
https://1.next.westlaw.com/Document/I7423a3a0d21d11ecbba4d707ee4952c4/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad6ad3e00000181f4bdffe6acbe4701%3Fppcid%3Df72173b4aee7459888c29c331048d285%26Nav%3DCASE%26fragmentIdentifier%3DI7423a3a0d21d11ecbba4d707ee4952c4%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=13e1b4d3573b45ea31c6fb83030ce764&list=ALL&rank=1&sessionScopeId=819741d63b7fd49a69504d115f04cb12e837446601f48386dd465b0b1a5f1f19&ppcid=f72173b4aee7459888c29c331048d285&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I07cb93569a1911e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052200000154df9fb4638fee1585%3FNav%3DCASE%26fragmentIdentifier%3DI07cb93569a1911e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=70917cefbad3ade71a77a07f558e9e03&list=ALL&rank=2&grading=na&sessionScopeId=1f330f8aa5ea42bdf1ec07a19da0fe4bfadd69721874ea61bd84340b082f7909&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I07cb93569a1911e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052200000154df9fb4638fee1585%3FNav%3DCASE%26fragmentIdentifier%3DI07cb93569a1911e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=70917cefbad3ade71a77a07f558e9e03&list=ALL&rank=2&grading=na&sessionScopeId=1f330f8aa5ea42bdf1ec07a19da0fe4bfadd69721874ea61bd84340b082f7909&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983153432&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983153432&HistoryType=F
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Keller, 36 Wn.App. 110, 672 P.2d 412 (1983). See generally, Fircrest v. 

Jensen, 158 Wn.2d 384, 143 P.3d 776 (2006), cert. den. 549 U.S. 1254 

(2007) (upholding statutory foundation for per se admissibility of breath 

test). See § 16 Breath Tests; § 17 Blood Tests.  

4. The Reading at the Time of the Test is Considered the Reading at the 
time of Driving 
 

In State v. Robbins, 138 Wn.2d 486, 496,  980 P.2d 725 (1999), the 

defendant testified that he drank a whisky with beer, went to his car to 

drive three blocks home and did not feel the effects of the alcohol when 

driving, but did feel the effects when taking the BAC test. The court in 

Robbins held that the BAC reading at the time of the test is considered 

the reading at the time of driving. In State v. Crediford, 130 Wn.2d 747, 

754-755, 927 P.2d 1129 (1996), the Court held that the “two-hour rule” is 

constitutional, stating that the “statute essentially says that a person 

whose blood or breath alcohol concentration is 0.10 percent [the standard 

in 1996] or greater should not have been driving an automobile within the 

previous two hours, regardless of what the driver's blood or breath alcohol 

concentration might have been at the time of driving.”  

B.  Admissibility of Tests below Per Se Limit 

The per se standards do not limit the introduction of any other competent 

evidence bearing upon the question whether the person was under the influence 

of intoxicating liquor or any drug. RCW 46.61.506.Breath or blood test evidence 

that shows a level below the per se limit is evidence that may be considered by 

the trier of fact, along with other competent evidence, in determining if defendant 

was under the influence. RCW 46.61.506. 

§ 2.4  Definition of “Under the Influence” 

The phrases "under the influence of" and "affected by," as employed in the statute, have 

the same significance, import, and breadth of meaning. State v. Hurd, 5 Wn.2d 308,    

316, 105 P.2d 59 (1940). The phrase "under the influence of or affected by intoxicating 

liquor or any drug” has been defined as any influence which lessens in any appreciable 

degree the ability of the accused to handle his automobile. State v. Hansen, 15 

Wn.App. 95, 96, 546 P.2d 1242 (1976). See WPIC 92.01. “… RCW 46.61.502 is 

violated if the evidence is sufficient for the factfinder to infer that the ability to handle an 

automobile was lessened in an appreciable degree by the consumption of intoxicants or 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983153432&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983153432&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999164972&fn=_top&referenceposition=496&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999164972&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999164972&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999164972&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996273230&fn=_top&referenceposition=755&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1996273230&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996273230&fn=_top&referenceposition=755&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1996273230&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.506
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1940104436&fn=_top&referenceposition=316&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1940104436&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1940104436&fn=_top&referenceposition=316&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1940104436&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1976113195&fn=_top&referenceposition=96&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1976113195&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1976113195&fn=_top&referenceposition=96&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1976113195&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=WPIC+92.01&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
https://web2.westlaw.com/find/default.wl?mt=Washington&db=1000259&rs=WLW14.04&docname=WAST46.61.502&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1995128700&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=723C1192&utid=2
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drugs”. State v. Wilhelm, 78 Wn.App. 188, 896 P.2d 105 (1995). See also State v. 

Arndt, 179 Wn. App. 373, 320 P.3d 104 (2014).  

§ 2.5 Admissibility of Blood/Breath Test Obtained More Than 
Two Hours after Driving 

Under RCW 46.61.502(4)(a), analysis of blood or breath samples obtained more than 

two hours after the alleged driving may be used as evidence that within two hours of the 

alleged driving, a person had an alcohol concentration of 0.08 or more. It also allows 

that where the analysis shows an alcohol concentration above 0.00, it may be used as 

evidence that a person was under the influence of or affected by intoxicating liquor or 

any drug.  RCW 46.61.502(4)(b) provides the same use of a blood test for THC 

concentration taken more than two hours after driving. 

Such test results may be used as evidence to show a driver was under the influence or 

affected by drugs and/or alcohol. With expert testimony, such results can be related 

back to a “.08 two-hour” level prosecution. See State v. Keller, 36 Wn. App. 110, 672 

P.2d 412 (1983); State v. Bence, 29 Wn.App. 223, 627 P.2d 1343  review denied 96 

Wash.2d 1002, (1981) 

§ 2.6  Affirmative Defense -Drinking or Using Cannabis after 
Driving 

RCW 46.61.502 (3)(a) states: 

[I]t is an affirmative defense to a violation of subsection (1)(a) of this section 
which the defendant must prove by a preponderance of the evidence that the 
defendant consumed a sufficient quantity of alcohol after the time of driving 
and before the administration of an analysis of the person's breath or blood to 
cause the defendant's alcohol concentration to be 0.08 or more within two 
hours after driving. The court shall not admit evidence of this defense unless 
the defendant notifies the prosecution prior to the omnibus or pretrial hearing 
in the case of the defendant's intent to assert the affirmative defense.  

RCW 46.61.502(3)(b) adds the same affirmative defense where defendant alleges 
consumption of cannabis after the time of driving and before the administration of a 
blood test.  

A. State’s Burden When Affirmative Defense Raised 

Because the statutory defense requires the defendant to disprove a necessary 

element of the offense, placing the burden on the defendant to prove his or her 

innocence violates the Due Process Clause of the United States Constitution.  

http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=1995128700&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2032772021&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2032772021&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983153432&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983153432&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983153432&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983153432&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981121434&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981121434&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981033978&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981033978&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981033978&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981033978&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
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State v. Crediford, 130 Wn.2d 747, 927 P.2d 1129 (1996).  Crediford notes that 

when this defense is raised, there is an implied element the State must prove, 

i.e., that the alcohol that was in the driver's system when he was operating the 

vehicle was sufficient to cause that driver's alcohol concentration to exceed the 

legal limit. The court further clarified this position in State v. Robbins, 138 Wn.2d 

495, 980 P.2d 725 (1999), holding that the State has the burden to show the 

implied element of a connection between the results of the defendants' blood or 

breath test and his or her blood alcohol level at the time of driving only in cases 

where the defendant affirmatively asserts that he or she consumed alcohol after 

driving and that this caused the result of the blood or breath test to equal or 

exceed the legal limit.  

§ 2.7   Use of Prescription Drug and Involuntary Intoxication 

A. Defense of Voluntary Intoxication Not Allowed 

Pursuant to RCW 46.61.502(2), the fact “that a person charged with a violation of 

this section is or has been entitled to use a drug under the laws of this state shall 

not constitute a defense against a charge of violating this section”. In addition to 

this language in the DUI statute, RCW 9A.16.090 states:  

No act committed by a person while in a state of voluntary 
intoxication shall be deemed less criminal by reason of his or her 
condition, but whenever the actual existence of any particular mental 
state is a necessary element to constitute a particular species or 
degree of crime, the fact of his or her intoxication may be taken into 
consideration in determining such mental state. 

See e.g., State v. Thomas, 123 Wn. App. 771, 98 P.3d 1258 (2004) (evidence of 

intoxication goes to mens res in assault case). DUI is a strict liability offense and 

does not contain a mental element, or mens rea. For this reason, voluntary 

intoxication would not be a defense to the charge.  

In State v. Dailey, the court held the prosecutor is not required to plead or prove, 

as an element of the offense of vehicular assault, committed by driving under the 

influence of prescription drugs, that the defendant knew about the side effects of 

the medication. This would be the case as well in a DUI trial committed by driving 

under the influence of prescription drugs. Because the defendant in Dailey did 

not offer any evidence of lack of knowledge, the court declined to decide whether 

a defendant may present such lack of knowledge as an affirmative defense. 

State v. Dailey, 174 Wn. App. 810, 300 P.3d 834 (2013).  

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996273230&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1996273230&HistoryType=F
https://1.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000661&sernum=1996273230&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrTS=20160523214627490&firstPage=true&CobaltRefresh=13659
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[NOTE: In State v. Burch, 197 Wn. App. 382, Fn. 1, 389 P.3d 685 (2016), review 

denied, 188 Wn.2d 1006(2017), the court expressed the view (in dicta) that it remains 

an open question whether DUI is itself a strict liability offense. Burch involved a 

vehicular homicide case involving driving under the influence. The Court held the State 

has no burden to prove ordinary negligence in the operation of the vehicle, if the State 

proves that the driver was under the influence while driving, along with the other 

elements of the offense.]  

B. Defense of Involuntary Intoxication 
 

In State v. Deer, the state Supreme Court considered the defense of involuntary 

intoxication to a strict liability offense. The Court reasoned that a person who acts 

unconsciously, due to involuntary ingestion of a drug (for example, a sleeping 

pill), may have a defense to even a strict liability charge because the 

unconscious act negates the “actus reus” or voluntary act inherent in any crime. 

The Deer Court held that where a defendant raises the defense of “unconscious 

action,” the defendant bears the burden of proof as an affirmative defense, to a 

preponderance standard. State v. Deer, 175 Wn. 2d 725, 287 P.3d 539 (2012) 

(defendant charged with child rape claimed she committed offense while asleep). 

In Deer, the Court noted that requiring the prosecutor to disprove the defense 

would raise the potential for confusion in criminal cases, specifically citing DUI 

cases: 

…it must be recognized that that putting the burden on the State to 
disprove an assertion of unconsciousness may expand defenses in 
other areas, such as the crime of driving under the influence. 

State v. Deer, 175 Wn.2d 725 at 736 (2012).  

In State v. Dailey, 174 Wn. App. 810, 300 Wn.2d 834 (2013), the Court held the 

decision in Deer would similarly classify as an affirmative defense a defendant’s 

claim in a vehicular assault by driving under the influence (DUI) that he 

innocently took a prescribed drug without knowledge of its impact on his ability to 

operate a motor vehicle.  

To justify an instruction on an affirmative defense, defendant must meet the 

burden of both production and persuasion. The quantum of proof justifying an 

instruction is “some evidence supporting the proposition”. State v. Arbogast, 

199 Wn.2d 356, 506 P.3d 1238 (2022). The burden of production is decided by 

the trial court.   
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§ 2.8  Moving Vehicle Safely Off Roadway Defense-Not Available 
for DUI Charge 

Although a defendant charged with RCW 46.61.504, actual physical control of a vehicle 

under the influence (or comparable charge under RCW 46.61.503), may use as a 

defense that he or she moved the vehicle safely off the roadway before a law 

enforcement officer observed him or her driving, this defense is not available to 

defendants charged with a DUI. State v. Hazzard, 43 Wn. App. 335, 716 P.2d 977 

(1986); State v. Beck, 42 Wn. App. 12, 707 P.2d 1380(1985) (no equal protection 

violation where defense only applies in physical control cases.) 

§ 2.9   Location of Offense 

 

DUI is prohibited upon highways and “elsewhere throughout the state”. RCW 

46.61.005(2). “Highway” means the entire width between the boundary lines of every 

way publicly maintained when any part thereof is open to the use of the public for 

purposes of vehicular travel. RCW 46.04.197 (definition of highway). The broader term 

“elsewhere throughout the state” does not preclude conviction of persons apprehended 

on private property. Thus, a defendant in a car located in the parking lot of a private 

apartment building may be convicted of being in actual physical control of a vehicle. 

City of Edmonds v. Ostby, 48 Wn. App. 867, 870. 740 P.2d 916 review denied, 109 

Wn.2d 1016 (1987) (defendant passed out in car running and vehicle in transmission 

located in parking lot of private apartment building where lot opened to a public road). 

See also City of Seattle v. Tolliver, 31 Wn. App. 299, 641 P.2d 719), review denied, 

97 Wn.2d 1020(1982). However, in State v. Day, the Court reversed a DUI conviction 

where defendant drove on parent’s rural field property, not near an access point to a 

public roadway. State v. Day, 96 Wn.2d 646, 649, 638 P.2d 546 (1981) (court describes 

case facts as “unique”). 

If a defendant is charged with DUI under a comparable local ordinance, the local 

jurisdiction may also have adopted an ordinance defining the word “highway” or adopted 

by reference the definition in RCW 46.04.197. 

[NOTE: The infraction of “driving with wheels off roadway” is committed by a person 

driving within a “neutral area” of a highway. A neutral area is designed as a buffer zone 

to keep vehicles separate so as to facilitate speed adjustment and, in the context of a 

highway on ramp, safe vehicle merging. State v. Brooks, 2 Wn. App. 2d 371, 409 P.3d 

1072 (2018).] 
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§ 2.10   Violation is a Gross Misdemeanor 

RCW 46.61.502 (5) states that a violation of this section is a gross misdemeanor. See 

§ 22 Sentencing. 
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§ 3. PHYSICAL CONTROL  

§ 3.1  Elements of the Offense  

Pursuant to RCW 46.61.504, a person is guilty of being in actual physical control of a 

motor vehicle while under the influence of intoxicating liquor, cannabis or any drug if the 

person has actual physical control of a motor vehicle within the state: 

a. And the person has, within two hours after being in actual physical control 

of a motor vehicle, an alcohol concentration of 0.08 or higher, as shown by 

analysis of the person’s breath made pursuant to RCW 46.61.506; or 
 

b. The person has, within two hours after being in actual physical control of a 

vehicle, a THC concentration of 5.00 ng/mL or higher as shown by 

analysis of the person’s blood made under RCW 46.61.506; 
 

c. While the person is under the influence of or affected by intoxicating liquor 

or any drug; or 
 

d. While the person is under the combined influence of or affected by 

intoxicating liquor or any drug.  

The elements for the crime of physical control and driving under the influence are the 

same, with the exception that the prosecuting authority must prove that the defendant 

was “in actual physical control” of a motor vehicle rather than “driving” a motor vehicle.  

See § 2.2 for the elements of driving under the influence and a discussion of charging 

the offense. 

In State v. Sandholm, the State Supreme Court held that the four ways in which a 

person can commit a DUI under RCW 46.61.502, do not create four “alternative means” 

(i.e., distinct types of conduct). These four “ways” are four “facets” of the same criminal 

conduct, driving a vehicle under the “influence of” or while “affected by” certain 

substances that may impair the driver. In State v. Sandholm, 184 Wn.2d 726, 364 P.3d 

87 (2015)(abrogating State v. Franco, 96 Wash.2d 816, 639 P.2d 1320,(2008). Although 

Sandholm involved the offense of DUI, its reasoning should apply equally to the 

offense of physical control.  
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§ 3.2  Physical Control-Terms and Definitions 

 

A. Motor Vehicle  
 

“Motor vehicle” is defined in RCW 46.04.320. It means every vehicle that is self-

propelled and every vehicle that is propelled by electric power obtained from 

overhead trolley wires, but not operated upon rails. Electric personal assistive 

mobility devices, power wheelchairs, mopeds and personal delivery devices are 

not considered motor vehicles. For purposes of any charge under RCW 46.61, a 

golf cart  is considered a motor vehicle. RCW 46.04.320. 

[NOTE: a “personal delivery device” as defined by RCW 46.75.010 is considered a 

vehicle for purposes of charges under RCW 46.61 (including DUI), where the term 

“vehicle” (as defined by RCW 46.04.670) is used, but it is not a “motor vehicle” for 

purposes of physical control or minor DUI charges.] 

B. Actual Physical Control 
 
The Washington Pattern Jury Instructions – Criminal (WPIC) don’t include a jury 

instruction defining “actual physical control.” Instead, the comments note that 

case law has not yet developed a clear and consistent definition for the statutory 

term “actual physical control.”  WPIC 92.11.  

While many appellate decisions discuss the meaning of “actual physical control”, 

all indicate in one way or another that the definition turns on the ability to control 

a motor vehicle. 

An officer may charge actual physical control of a vehicle when a 
person is in the position to control the movement or lack of movement 
of the vehicle…When the evidence gives rise to a reasonable 
inference that the vehicle was where it was by a person’s choice, that 
person is in actual physical control of the vehicle. 

State v. Votava, 149 Wn.2d 178, 66 P.3d 1050 (2003). 

Actual physical control of a vehicle requires the person have influence, 

domination or regulation of the vehicle. See State v. Maxey, 63 Wn. App. 488, 

493, 820 P.2d 515 (1991) (physical control conviction reversed where no 

evidence defendant had ability to control vehicle’s operation where wife had 

keys); State v. Smelter, 36 Wn. App. 439, 674 P.2d 690(1984) (physical control 

conviction upheld where defendant behind wheel of car out of gas, partly off left 

shoulder of freeway and near several exits with gas stations).  A person in the 

driver's seat of a vehicle with a running engine can be found in “control” of the 

vehicle, for purposes of being in physical control of vehicle while under the 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.320&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.320&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.320&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.320&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.75.010
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61
https://app.leg.wa.gov/RCW/default.aspx?cite=46.04.670
http://www.westlaw.com/find/default.wl?cite=WPIC+92.11&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991199090&fn=_top&referenceposition=493&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991199090&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991199090&fn=_top&referenceposition=493&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991199090&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984102687&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1984102687&HistoryType=F
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influence, although that person was asleep; State v. Reid, 98 Wn.App.152, 988 

P.2d 1038 (1999).  See also In re Arambul, 37 Wn.App. 805, 808, 683 P.2d 

1123, review denied, 102 Wn.2d 1022 (1984) (affirming negligent homicide 

conviction of passenger who was in actual physical control when she grabbed 

the steering wheel).   

1. Inoperability of Vehicle.  
 

Washington cases addressing the issue of whether a defendant can be 

charged with physical control where the car is not operable, have 

generally only found physical control if the driver was in the vehicle and in 

possession of the keys. See City of Mount Vernon v. Quezada-Avila, 

77 Wn. App. 663, 893 P.2d 659 (1995) (actual physical control found 

when Quezada-Avila was asleep behind the wheel with keys in the 

ignition of a vehicle with two flat tires); State v. Smelter, 36 Wn. App 439, 

675 P.2d 690 (1984) (physical control found where Smelter was seated 

behind the wheel of a vehicle that had run out of gas). 

 

The Smelter court stated: 
 

The focus should not be narrowly upon the mechanical condition of 
the car when it comes to rest, but upon the status of its occupant and 
the nature of the authority he or she exerted over the vehicle in 
arriving at the place from which, by virtue of its inoperability, it can 
no longer move. Where, as here, circumstantial evidence permits a 
legitimate inference that the car was where it was and was 
performing as it was because of the defendant's choice, it follows 
that the defendant was in actual physical control.  
 

State v. Smelter, 36 Wn.App. 439, at 444-445. 
 

In City of Mount Vernon v. Quezada-Avila, the Court discussed the 
holding in Smelter. 

 

The holding was compelled by the court's efforts to avoid a definition 
of physical control which would ‘allow an intoxicated driver whose 
vehicle was rendered inoperable in a collision to escape 
prosecution.’ Smelter, 36 Wash.App. at 445, 674 P.2d 690. The 
curious extension of physical control sanctioned by Smelter is only 
necessary where the prosecutor decides to charge a defendant with 
physical control instead of driving while intoxicated (DWI), RCW 
46.61.502. We can perceive no set of facts which would support a 
conviction for physical control of an inoperable vehicle under 
Smelter which would not also support a charge of DWI. How it 
became customary practice to charge only physical control in such 
cases is unclear.  

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999265295&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999265295&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999265295&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999265295&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984130797&fn=_top&referenceposition=808&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984130797&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984035195&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1984035195&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995099530&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995099530&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995099530&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995099530&HistoryType=F
https://1.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000661&sernum=1995099530&__lrTS=20200715202328518&transitionType=Default&contextData=(sc.Default)&firstPage=true&CobaltRefresh=37874
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984102687&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1984102687&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984102687&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1984102687&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0000661&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=445&referencepositiontype=S&rs=ap2%2E0&serialnum=1984102687&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1984102687
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984102687&fn=_top&referenceposition=445&findtype=Y&vr=2.0&db=0000800&wbtoolsId=1984102687&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995099530&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995099530&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984102687&fn=_top&referenceposition=445&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984102687&HistoryType=F
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City of Mount Vernon v. Quezada-Avila, 77 Wn. App 663,667 (1995).  

Without holding a motor vehicle must be operable or capable of being operable, 

the Quezada-Avila decision discusses the jury’s duty in determining the offense 

of actual physical control when the vehicle is not operable.  

Smelter provides an alternative basis on which a defendant may be 
convicted of physical control. First, the trier of fact should determine 
whether the vehicle was operable or could reasonably be made 
operable. The defendant would be guilty if he or she was in physical 
control of such a vehicle. Second, if the vehicle could not reasonably 
be made operable, the trier of fact would then determine whether the 
defendant was driving the vehicle when it became inoperable. If so, 
then the defendant would be guilty under Smelter. 

City of Mount Vernon v. Quezada-Avila, 77 Wn. App 663,667 (1995).  

C. Location of Offense 
 

Similar to the DUI statute, the physical control statute applies on highways and 

"elsewhere throughout the state." RCW 46.61.005(2). “Highway” means the 

entire width between the boundary lines of every way publicly maintained when 

any part thereof is open to the use of the public for purposes of vehicular travel. 

RCW 46.04.197 (definition of highway). The broader term “elsewhere throughout 

the state” does not preclude conviction of person apprehended on private 

property. Thus, a defendant in a car located in the parking lot of a private 

apartment building may be convicted of being in actual physical control of a 

vehicle. City of Edmonds v. Ostby, 48 Wn. App. 867, 870. 740 P.2d 916 review 

denied, 109 Wn.2d 1016 (1987) (defendant passed out in car running and vehicle 

in transmission located in parking lot of private apartment building where lot 

opened to a public road). See also City of Seattle v. Tolliver, 31 Wn. App. 299, 

641 P.2d 719), review denied, 97 Wn.2d 1020(1982). However, in State v. Day, 

the Court reversed a DUI conviction where defendant drove on parent’s rural field 

property, not near an access point to a public roadway. State v. Day, 96 Wn.2d 

646, 649, 638 P.2d 546 (1981) (court describes case facts as “unique”). 

D. Jury Instruction 
 

While the WPIC does not include a jury instruction defining “actual physical 

control”, WPIC 92.11 contains extensive discussion of the definition of physical 

control.   

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995099530&fn=_top&referenceposition=667&findtype=Y&vr=2.0&db=0000800&wbtoolsId=1995099530&HistoryType=F
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http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0000661&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=445&referencepositiontype=S&rs=ap2%2E0&serialnum=1984102687&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1984102687
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995099530&fn=_top&referenceposition=667&findtype=Y&vr=2.0&db=0000800&wbtoolsId=1995099530&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.005&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.005&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.197&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.197&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987100514&fn=_top&referenceposition=870&findtype=Y&vr=2.0&db=0000800&wbtoolsId=1987100514&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987100514&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1987100514&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987182966&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1987182966&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982110509&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982110509&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981154555&fn=_top&referenceposition=649&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1981154555&HistoryType=F
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The Comment to WPIC 92.11 examines the challenges to crafting an instruction 

on this element of the offense. The Comment section contains the following 

discussion: 
 

Case law interpreting “actual physical control.” Case law has 

not yet developed a clear and consistent definition for the statutory 

term “actual physical control.” On the one hand, several courts 

have held that the term should be given its ordinary meaning, 

noting that the phrase has generally been defined as existing or 

present bodily restraint, directing influence, domination, or 

regulation. See State v. Smelter, 36 Wn.App. 439, 674 P.2d 690 

(1984) (holding that the defendant could be convicted of being in 

physical control of a vehicle while intoxicated, even though he was 

found in the vehicle partly on the left shoulder of the highway and 

the vehicle was out of gas); In re Arambul, 37 Wn.App. 805, 683 

P.2d 1123 (1984) (holding that the defendant's momentary 

grabbing of the steering wheel of the vehicle in which the defendant 

was riding comes within the ordinary meaning of the term “actual 

physical control,” even though the defendant did not have control of 

the gas, brake, or gearshift of the vehicle). see also McGuire v. 

City of Seattle, 31 Wn.App. 438, 642 P.2d 765 (1982), overruled 

on other grounds by State v. Votava, 149 Wn.2d 178, 66 P.3d 

1050 (2003); State v. Beck, 42 Wn.App. 12, 707 P.2d 1380 (1985). 
 

In Votava, the Washington Supreme Court addressed the definition of “actual 

physical control” in the context of the defense of being safely off the roadway: 

An officer may charge actual physical control of a vehicle when a 
person is in the position to control the movement or lack of movement 
of the vehicle. When the evidence gives rise to a reasonable 
inference that the vehicle was where it was by a person's choice, that 
person is in actual physical control of the vehicle. A person may be 
in actual physical control even if someone else is driving. 
 

149 Wn.2d 178, 184, 66 P.3d 1050 (2003)(citations omitted.)  
 

See also City of Yakima v. Godoy, 175 Wn. App. 233, 305 P.3d 1100 (2013) 

review denied 178 Wn. 2d 1019 (2013)(defense of “safely off the roadway” is not 

available when there is no evidence showing that the defendant is the person 

who moved or directed the vehicle to be moved off the roadway). 
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1. Drafting a Jury Instruction.  
 

In particular cases, an instruction defining “actual physical control” may be 

helpful for jurors, as the term can be confusing in its application to the 

particular facts of the case. Particularly unclear is what the Legislature 

intended by adding the word “actual” to “physical control.” 
 

Votava, being the most recent opinion from the Supreme Court on this 

issue, is a natural starting point for drafting a definitional jury instruction. 

The committee, however, found that the Votava language does not easily 

lend itself to a broadly applying pattern instruction. The committee noted 

that:  

 
(1) Votava was addressing “actual physical control” in the context of 

the defense of being safely off the roadway, rather than the 

elements of the substantive crime;  
 

(2) the court stopped short of providing a full definition of the term, 

setting forth instead certain actions that qualify as actual physical 

control;  
 

(3) the Votava language could be unduly confusing for jurors, 

especially with regard to the concept of controlling a vehicle's lack 

of movement; and  
 

(4)  the language seems overly broad in certain circumstances; in that it 

could be applied to a person who is drinking at home with the car 

parked outside. 
 

In light of the foregoing, the committee believes it is best for these issues to be 

addressed by the practitioners on a case-by-case basis. 

§ 3.3  Affirmative Defense- Safely Off the Roadway  

A. Generally 
 

A defendant may assert the affirmative defense of “safely off the roadway” to the 

charge of physical control either under RCW 46.61.504 or RCW 46.61.503 

(under age twenty-one): 

No person may be convicted under this section and it is an affirmative 
defense to any action pursuant to RCW 46.20.308 to suspend, 
revoke, or deny the privilege to drive if, prior to being pursued by a 
law enforcement officer, the person has moved the vehicle safely off 
the roadway. 

http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0004645&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2003289543&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2003289543
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0004645&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2003289543&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2003289543
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0004645&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2003289543&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2003289543
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0004645&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2003289543&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2003289543
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.503
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
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RCW 46.61.504(2); RCW 46.61.503(3). 

To justify an instruction on an affirmative defense, defendant must meet the 

burden of both production and persuasion. The quantum of proof justifying an 

instruction is “some evidence supporting the proposition”. State v. Arbogast, 

199 Wn.2d 356, 506 P.3d 1238 (2022). The burden of production is decided by 

the trial court. If the facts support an inference that the vehicle was safely off the 

roadway, then the question must be decided by the jury. If, however, no such 

inference is supported by the facts, then the court may refuse to instruct the jury 

on the affirmative defense. State v. Reid, 98 Wn. App. 152, 988 P.2d 1038 

(1999). At trial, the defendant must prove the affirmative defense by a 

preponderance of the evidence. State v. Votava, 149 Wn.2d 178, 187, 66 P.3d 

1050(2003); City of Spokane v. Beck, 130 Wn. App 481, 123 P.3d 854 (2005), 

review denied, 157 Wn.2d 1022(2007). If there is an issue of whether the vehicle 

is off the roadway, a definition of “roadway” is found in RCW 46.04.500. 

1.  Statutory Requirements:  

(a)  the vehicle is safely off the roadway,  
 

(b) the person charged drove the vehicle safely off the roadway, and  
 

(c)  the person charged drove the vehicle safely off the roadway prior to 
being pursued by a law enforcement officer. 

 

2. Defense not Available to Person Charged with DUI. 
 

The defense of “safely off the roadway” is not available when a defendant 

is charged with DUI. State v. Hazzard, 43 Wash.App. 335, 716 P.2d 977 

(1986).  Accord State v. Beck, 42 Wn.App. 12, 707 P.2d 1380 (1985) 

(equal protection not violated where defense of safely off the roadway 

applies only to those charged with physical control and not those charged 

with DUI). 

3. Defense Available in DOL Hearing on License Action under Implied 
Consent Law. 

In 2015, the legislature amended the law to allow the affirmative defense 

at a DOL hearing to any action pursuant to RCW 46.20.308 (implied 

consent law) to suspend, revoke, or deny the privilege to drive if, prior to 

being pursued by a law enforcement officer, the person has moved the 

vehicle safely off the roadway. The driver has the burden to prove the 

affirmative defense by a preponderance of the evidence. RCW 

46.20.308(7). The affirmative defense operates prospectively and is not 

available to a person whose offense was committed prior to the date the 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.503
https://1.next.westlaw.com/Document/Ibf6cf6c0b11d11ecac179f65adb548d6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad00000181f4d71063ab91f52d%3Fppcid%3Daf7a5d2a5fc540eeb0fce708db44bbd9%26Nav%3DCASE%26fragmentIdentifier%3DIbf6cf6c0b11d11ecac179f65adb548d6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=828c84fda0e96b9611b924feab05fc30&list=ALL&rank=2&sessionScopeId=ca414a5ac64792c6b95b7b1506a2e6eff9fda536f538da2c83644061d8926ee2&ppcid=af7a5d2a5fc540eeb0fce708db44bbd9&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ibf6cf6c0b11d11ecac179f65adb548d6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad00000181f4d71063ab91f52d%3Fppcid%3Daf7a5d2a5fc540eeb0fce708db44bbd9%26Nav%3DCASE%26fragmentIdentifier%3DIbf6cf6c0b11d11ecac179f65adb548d6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=828c84fda0e96b9611b924feab05fc30&list=ALL&rank=2&sessionScopeId=ca414a5ac64792c6b95b7b1506a2e6eff9fda536f538da2c83644061d8926ee2&ppcid=af7a5d2a5fc540eeb0fce708db44bbd9&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999265295&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999265295&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999265295&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999265295&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&referenceposition=187&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&referenceposition=187&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007791569&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007791569&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010317689&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010317689&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.04.500
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986119180&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986119180&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986119180&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986119180&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985151681&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1985151681&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
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legislative change went into effect (9/26/15). Soushek v. State 

Department of Licensing, 1 Wn. App. 2d 352, 405 P.3d 209 (2017). See 

§28.5.  
 

4. Lawful use of Drug not a Defense. 
The fact that a person charged with physical control is or has been entitled 

to use a drug under state law does not constitute a defense. RCW 

46.61.504(2). See § 2.7 discussing driving under the influence of 

prescription drugs and involuntary intoxication as defenses.  

B. “The Person Has Moved the Vehicle Safely Off the Roadway” 
 

A defendant asserting the affirmative defense of “safely off the roadway” is not 

required to prove that he or she personally moved the vehicle off the roadway as 

long as the defendant caused or directed the vehicle to be moved off the 

roadway. State v. Votava, 149 Wn.2d 178, 66 P.3d 1050 (2003) (after vehicle 

was off the roadway, defendant directed his friend to drive the vehicle off the 

roadway and into a parking lot); City of Tacoma v. Belasco, 114 Wn.App. 211, 

56 P.3d 618 (2002) (the defendant drove his car to a tavern, only then consumed 

alcohol, determined he was too intoxicated to drive and fell asleep in his car in 

the tavern parking lot). 

We hold that a defendant who has been charged with being in 
physical control of a vehicle while under the influence of alcohol is 
entitled to the defense found in RCW 46.61.504(2) if the defendant 
caused the vehicle to be moved off the roadway even if the defendant 
did not personally drive the vehicle off the roadway. 

State v. Votava, 149 Wn.2d 178, 188, 66 P.3d 1050(2003). 

In City of Yakima v. Godoy, the court of appeals held the defendant in that case 

was not entitled to instruction on the affirmative defense where there was no 

evidence the defendant moved, caused or directed the vehicle to be moved. City 

of Yakima v. Godoy, 175 Wn.App. 233,¶ 11,  305 P.3d 1110. (2013). The court 

compared its facts to the ones in Votava, where defendant directed a friend to 

move the car off the roadway and then got into the driver’s seat and fell asleep. 

Standing in contrast to the facts in Votava, defendant Godoy was found by police 

sitting in a car, drinking beer. The car was safely off the roadway in an empty 

parking lot. The testimony was that a friend dropped Mr. Godoy at the parked 

car. Although the car was safely off the roadway, there was no evidence 

defendant had moved it to the location or directed someone else to move it.  By 

applying the “plain language of the statute”, the court of appeals upheld the trial 

court’s denial of an instruction on the affirmative defense. 

https://1.next.westlaw.com/Document/I7b4d40b0ce5211e7af08dbc2fa7f734f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b00000165209adcf8155e6ed4%3FNav%3DCASE%26fragmentIdentifier%3DI7b4d40b0ce5211e7af08dbc2fa7f734f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c110ed4eee61e4a537595e8a5c92ba8a&list=ALL&rank=1&sessionScopeId=e760feae680593549c690aad1d02aa7944c0fd474a79f0ce1648d7412c3bfa51&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I7b4d40b0ce5211e7af08dbc2fa7f734f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b00000165209adcf8155e6ed4%3FNav%3DCASE%26fragmentIdentifier%3DI7b4d40b0ce5211e7af08dbc2fa7f734f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c110ed4eee61e4a537595e8a5c92ba8a&list=ALL&rank=1&sessionScopeId=e760feae680593549c690aad1d02aa7944c0fd474a79f0ce1648d7412c3bfa51&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002692198&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002692198&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002692198&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002692198&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&referenceposition=188&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003289543&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?findType=0&serNum=2030948941&transitionType=Default&contextData=(sc.Default)&originationContext=RequestDirector&__mud=y&CobaltRefresh=11067
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030948941&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030948941&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030948941&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030948941&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003289543&HistoryType=F
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The phrase “‘the person has moved the vehicle’” is clear language and 

should be given its ordinary meaning. Votava, 149 Wash.2d at 183, 66 

P.3d 1050 (quoting RCW 46.61.504(2)). The word “move” means “to go 

continuously from one point or place to another,” “to go forward,” “get 

along,” or “make progress.” WEBSTER'S THIRD NEW INTERNATIONAL 

DICTIONARY 1479 (1993). The word “moved” requires the defendant to 

do something other than sit idly in a vehicle. Mr. Mendoza Godoy's 

interpretation of the statute would apply to defendants who have not 

moved the vehicle. It would make “the person has moved the vehicle” 

superfluous.” 

City of Yakima v. Godoy, 175 Wn.App. 233,¶ 11,  305 P.3d 1110. (2013). 

 

 1.  Affirmative Defense Determined by Trier of Fact, Subject to Review 
for Sufficiency. 

The affirmative defense of “safely off the roadway” must be determined by 

the trier of fact. City of Edmonds v. Ostby, 48 Wn.App  867, 740 P.2d 

916 (1987), review denied, 109 Wn.2d 1016 (1987). An affirmative 

defense admits the defendant committed the criminal act but pleads an 

excuse for doing so. State v, Garcia, 191 Wn.2d 96, 420 P.3d 1077 

(2018).  An affirmative defense is not subject to a pretrial motion to 

dismiss under CrR 8.3(c) or CrRLJ 8.3(c) (rules codify procedures in State 

v. Knapstad, 107 Wn.2d 346, 729 P.2d 48 (1986).  

In State v. Garcia, 191 Wn.2d 96, 420 P.3d 1077 (2018), the defendant 

was charged with first degree unlawful possession of a firearm (UPFA), 

which was predicated on a prior conviction for an offense that rendered 

the defendant ineligible to possess a firearm. The defendant challenged 

the predicate offense in a pretrial motion to dismiss under State v. 

Knapstad, arguing at the time of sentencing for the prior offense he was 

not provided proper notice of ineligibility. The Court of Appeals held the 

motion was not properly brought under Knapstad, because it was a 

statutory affirmative defense. The Supreme Court reversed, holding the 

issue of knowledge of ineligibility was not a true affirmative defense, 

instead it acts as a bar to using the predicate offense as support for a 

UPFA charge. This is an issue for the judge to determine as a matter of 

law, and so it is properly brought as a pretrial motion under Knapstad.  

[NOTE: The court may not rule on the merits of the defense when considering pretrial 
motions. State v. Reid, 98 Wn.App. 152, 988 P.2d 1038 (1999).] 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&referenceposition=183&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&referenceposition=183&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030948941&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030948941&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987100514&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1987100514&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987100514&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1987100514&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987182966&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1987182966&HistoryType=F
https://1.next.westlaw.com/Document/I6ce19a50807a11e88d669565240b92b2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7403500000169e583982fa40f53b3%3FNav%3DCASE%26fragmentIdentifier%3DI6ce19a50807a11e88d669565240b92b2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c32d51a56b1f8a7a6b77d438007733f8&list=ALL&rank=2&sessionScopeId=6ee3829e1ad91dc163750f0b9b6cf154aba17fdfdec3abc6e3f4a0fed7f8e721&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6ce19a50807a11e88d669565240b92b2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7403500000169e583982fa40f53b3%3FNav%3DCASE%26fragmentIdentifier%3DI6ce19a50807a11e88d669565240b92b2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c32d51a56b1f8a7a6b77d438007733f8&list=ALL&rank=2&sessionScopeId=6ee3829e1ad91dc163750f0b9b6cf154aba17fdfdec3abc6e3f4a0fed7f8e721&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=SUPCRR8.03
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj8.03
https://1.next.westlaw.com/Document/Ie044e5e6f52f11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7403500000169e5851853a40f5441%3FNav%3DCASE%26fragmentIdentifier%3DIe044e5e6f52f11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b3f1536acf7ada6b11ff3fbce70196fa&list=ALL&rank=1&sessionScopeId=6ee3829e1ad91dc163750f0b9b6cf154aba17fdfdec3abc6e3f4a0fed7f8e721&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ie044e5e6f52f11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7403500000169e5851853a40f5441%3FNav%3DCASE%26fragmentIdentifier%3DIe044e5e6f52f11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b3f1536acf7ada6b11ff3fbce70196fa&list=ALL&rank=1&sessionScopeId=6ee3829e1ad91dc163750f0b9b6cf154aba17fdfdec3abc6e3f4a0fed7f8e721&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6ce19a50807a11e88d669565240b92b2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7403500000169e583982fa40f53b3%3FNav%3DCASE%26fragmentIdentifier%3DI6ce19a50807a11e88d669565240b92b2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c32d51a56b1f8a7a6b77d438007733f8&list=ALL&rank=2&sessionScopeId=6ee3829e1ad91dc163750f0b9b6cf154aba17fdfdec3abc6e3f4a0fed7f8e721&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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2. Where Appellate Court Determines a Rational Trier of Fact Could not 
Have Found Defendant Failed to Prove Affirmative Defense the Case 
is Dismissed. 
 

An affirmative defense may be reviewed for sufficiency of the evidence on 

appeal. On review, the court will dismiss if it determines that a rational trier 

of fact could not have found the defendant failed to prove the affirmative 

defense to a preponderance of the evidence. See State v. Edgar, 16 Wn. 

App. 2d 826, 486 P.3d 898, rev. denied, 198 Wn.2d 1013 (2021).  In State 

v. Edgar, the Court dismissed a conviction for physical control, with 

prejudice, holding a rational trier of fact could not have found the 

defendant failed to prove the defense of safely off the roadway to a 

preponderance standard. In that case, defendant pulled off the road into a 

near empty five-acre parking lot. He was initially parked at a gas pump, 

but pulled forward 20 feet, stopping in the parking lot. While his truck was 

not in a parking stall, it was not blocking traffic. He was asleep with the 

engine running and the lights on while parked for about 30 minutes before 

police arrived. Defendant raised the affirmative defense at trial and 

following conviction, filed an appeal, arguing the evidence was sufficient to 

support the defense. The appellate court agreed, distinguishing the facts 

in Edgar’s case from those in State v. Ostby, where defendant was 

asleep at the wheel in an apartment parking lot with the engine running, 

lights on and the transmission in drive. In Ostby the car was situated in 

the middle of the roadway, blocking access to adjoining parking areas and 

buildings. In contract, the Court pointed to the fact that Edgar’s vehicle 

was in park and not blocking traffic.  

3.  Definition of “Roadway.” 

"Roadway" means that portion of a highway improved, designed, or 

ordinarily used for vehicular travel, exclusive of the sidewalk or shoulder 

even though such sidewalk or shoulder is used by persons riding bicycles. 

In the event a highway includes two or more separated roadways, the 

term "roadway" shall refer to any such roadway separately but shall not 

refer to all such roadways collectively. RCW 46.04.500. See City of 

Spokane v. Beck, 130 Wn.App. 481, 123 P.3d 854, review denied, 157 

Wn. 2d 1022 (2007) (where arresting officer testified that the car was 

safely off the roadway and there was no danger court holds “no 

reasonable jury could have found that the defendant failed to prove the 

defense by a preponderance of the evidence.”).  
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[NOTE: Where a charge is brought under a local ordinance, the city or county code may 

not have adopted the state definition of “roadway” under the Model Traffic Ordinance, 

and local ordinances should be reviewed.] 

[NOTE: The infraction of “driving with wheels off roadway” is committed by a person 

driving within a “neutral area” of a highway. A neutral area is designed as a buffer zone 

to keep vehicles separate so as to facilitate speed adjustment and, in the context of a 

highway on ramp, safe vehicle merging. State v. Brooks, 2 Wn. App. 2d 371, 409 P.3d 

1072 (2018).  

 

4. Jury Instruction-Safely off the Roadway. 

The Washington Pattern Jury Instructions – Criminal (WPIC) includes a 

jury instruction defining “safely off the roadway.” In part, that instruction 

states: 

In determining whether a vehicle is safely off the roadway, you 
may consider the location of the vehicle, the extent to which 
the defendant maintained control over the vehicle, and any 
other evidence bearing on the question. 

WPIC 92.15.  

 

§ 3.4  Alcohol or Cannabis Consumption After Actual Physical 
Control 

It is an affirmative defense that the defendant “consumed a sufficient quantity of alcohol 

after the time of being in actual physical control of the vehicle and before the 

administration of an analysis of the person's breath or blood to cause the defendant's 

alcohol concentration to be 0.08 or more within two hours after being in such control.” 

RCW 46.61.504(3)(a). It is likewise an affirmative defense that the defendant consumed 

a sufficient quantity of cannabis after the time of being in actual physical control of the 

vehicle and before the administration of an analysis of the persons’ blood, to cause 

defendant’s THC concentration to be 5.00 ng/mL or more within two hours after being in 

physical control of the vehicle. RCW 46.61.504(3) (b).   

The defendant must prove this affirmative defense by a preponderance of the evidence. 

The defendant must provide notice of intent to use this defense at the omnibus hearing. 

Once defendant raises the defense, the prosecutor has the burden to prove a “nexus” or 

connection between the BAC or blood test administered within two hours of driving and 

amount of alcohol or drugs present in the driver’s system at the actual time of driving. 

State v. Robbins, 138 Wn.2d 486, 980 P.2d 725 (1999).   
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The court shall not admit evidence of this defense unless the defendant notifies the 

prosecution prior to the omnibus or pretrial hearing in the case of the defendant's intent 

to assert the affirmative defense. RCW 46.61.504(3). See § 2.6 for a further discussion 

of this affirmative defense. 

While this affirmative defense is identical to the one provided for a driver charged with 

DUI, no Washington case has considered this defense in regards to a charge of 

physical control. Whether there is sufficient evidence to assert the defense to a charge 

of physical control is determined by the facts of the case. 

§ 3.5  Lesser Included Offense 

Although the physical control statute does not expressly state that the offense is a 

lesser included offense to DUI, all of the elements of physical control are necessary 

elements of DUI. State v. Nguyen, 165 Wn.2d 428, 433, 197 P.3d 673 (2008).  

Physical control may, therefore, be included as a lesser included offense in a DUI 

prosecution if the evidence in the case supports an inference that only the crime of 

physical control was committed.  State v. Nguyen, 165 Wn.2d 428 (2008). See State v. 

Daily, 164 Wn.App. 883, 265 P.3d 945 (2011) (evidence did not support inference that 

solely physical control was committed and not DUI  and, therefore, court was not 

required to consider lesser included offense of physical control in prosecution of 

defendant for DUI). 

§ 3.6  Use of Samples Obtained After Two Hours 

Analysis of blood or breath samples obtained more than two hours after the alleged 

driving may be used as evidence that within two hours of the alleged driving, a person 

had an alcohol concentration of .08. RCW 46.61.504 (4) (a). Any reading above a 0.00 

may be used as evidence under the “under the influence of or affected by” prong of the 

statute. Likewise, analysis of blood samples obtained more than two hours after the 

alleged driving may be used as evidence that within two hours of the alleged driving, the 

person had a THC concentration of 5.00 ng/mL or more, if the person is charged under 

RCW 46.61.502(1) (b), the per se prong.  RCW 46.61.504(4)(b). Any reading above a 

0.00 may be used as evidence to prove the “under the influence of or affected by” prong 

of the statute. RCW 46.61.504(4). 

 

§ 3.7  Penalty 

The crime of Physical Control is a gross misdemeanor. RCW 46.61.504(5).  
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§ 3.8  Sentencing and Licensing Consequences 

Persons convicted of physical control are subject to the same sentencing scheme and 

licensing consequences as those convicted of DUI. RCW 46.61.5055. The 2015 

legislature removed fines and costs under RCW 46.61.5055 for a juvenile convicted of 

an adult or minor DUI or physical control. See § 22, Sentencing. 
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§ 4.  DRIVER UNDER TWENTY-ONE CONSUMING ALCOHOL OR CANNABIS 

§ 4.1  Generally  

 

A. History of Offense 

In 1995, the legislature criminalized being a “person under 21 years driving a 

motor vehicle after consuming alcohol” as a misdemeanor. RCW 46.61.503. 

1995 Wash. Laws, Ch. 332, sec. 2 (amending and recodifying RCW 46.20.309 

as RCW 46.61.503). Subsequently, the legislature changed the title of the crime 

to “driver under twenty-one consuming alcohol”. While the crime initially applied 

only to driving, three years later, the legislature amended it to add being “in 

actual physical control of a vehicle while under the age of twenty-one after having 

consumed alcohol.” RCW 46.61.503 as amended by 1998 Wash. Laws, ch. 41, 

sec. 8. It was amended again in 2012 to “driver under twenty-one consuming 

alcohol or cannabis.” 2012 Wash. Laws Ch. 3 sec. 32. 

B. Proof of Offense 

A violation of RCW 46.61.503 may be proved by “per se” evidence showing the 

person’s alcohol concentration was at least 0.02 but less than .08, or the person’s 

THC level was above 0.00 but less than 5.00, within two hours of driving. Because 

the “per se” levels of alcohol or cannabis are an element of the offense, it cannot 

be proven without test results. An alcohol concentration of .08 or more or THC 

concentration of 5.00 or more would not prove this offense.  When a person under 

21 years of age drives or is in physical control of a vehicle with alcohol 

concentration of .08 or more or THC of 5.00 or more, any charge should be 

brought under RCW 46.61.502 or RCW 46.61.504. See § 2.3 for discussion of 

proof of per se limits. 

§ 4.2  Elements of the Offense 
 

A person is guilty of being a driver under twenty-one consuming alcohol or cannabis if 

the person operates or is in physical control of a motor vehicle within this state and the 

person: 

(a) Is under the age of twenty-one; and 

(b) Has, within two hours after operating or being in physical control of the 
motor vehicle, either: 
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(i) An alcohol concentration of at least 0.02 but less than the 
concentration specified in RCW 46.61.502 [.08 or higher], as shown 
by analysis of the person's breath or blood made under RCW 
46.61.506; or 

(ii) A tetrahydrocannabinol (THC) concentration above 0.00 but less 
than the concentration specified in RCW 46.61.502 [5.00 ng/mL or 
more], as shown by analysis of the person's blood made under 
RCW 46.61.506. 

The statute sets out two ways in which the offense may be committed. In State v. 

Sandholm, 184 Wn.2d 726, 364 P.3d 87 (2015), the Court held that the four ways in 

which a DUI under RCW 46.61.502 could be committed did not create alternative 

means, i.e., distinct types of conduct. Instead, Sandholm held that the DUI statute sets 

out four “facets” of the same criminal conduct, driving a vehicle under the “influence of” 

or while “affected by” certain substances that may impair the driver. State v. Sandholm, 

184 Wn.2d 726, 364 P.3d 87 (2015)(abrogating State v. Franco, 96 Wash.2d 816, 639 

P.2d 1320,(2008). The reasoning of the Sandholm decision should apply as well to 

RCW 46.61.503. 

This offense is prohibited upon highways and “elsewhere throughout the state”. RCW 

46.61.005(2). “Highway” means the entire width between the boundary lines of every 

way publicly maintained when any part thereof is open to the use of the public for 

purposes of vehicular travel. RCW 46.04.197 (definition of highway). The broader term 

“elsewhere throughout the state” does not preclude conviction of person apprehended 

on private property. See § 2.9.  

§ 4.3  Affirmative Defenses 
 

A. Consuming Alcohol or Cannabis after Driving or Being in 

Physical Control but Prior to Test 
 

The statute provides for an affirmative defense of having consumed alcohol or 

cannabis after driving or being in physical control, but prior to the defendant’s 

breath or blood test. RCW 46.61.503(2).  The defendant must prove, by a 

preponderance of the evidence, that the defendant consumed a sufficient quantity 

of alcohol or cannabis after the time of driving or being in physical control and 

before the administration of an analysis of the person's breath or blood to cause 

the defendant's alcohol or THC concentration to exceed the per se statutory limits, 

within two hours after driving or being in physical control. RCW 46.61.503(2). 
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The law requires that a defendant seeking to utilize this affirmative defense 

provide notice to the prosecution of intent to assert the affirmative defense, either 

seven days prior to trial, or the omnibus/pretrial, whichever is earlier. RCW 

46.61.503(2)(a);(b). The statute precludes the court from admitting this evidence 

if the defendant does not comply with the notice requirements. State v. Robbins, 

138 Wn. 2d 486, 496-97, 980 P.2d 795 (1999).   

Once the assertion is made, the prosecution must prove a nexus between the 

test results and the amount of alcohol in the defendant’s system at the time of 

driving. In other words, the prosecution has the burden of disproving this 

affirmative defense once raised.  Although the case law involves alcohol 

consumption, the same is likely true for the affirmative defense involving THC 

concentration. The defense fails if the prosecution proves beyond a reasonable 

doubt that either the defendant did not drink alcohol or consume THC after 

driving, or that the defendant’s consumption did not cause the test results to 

exceed the per se limits. See § 2.6 discussing affirmative defense further. 

B. Being Safely Off the Roadway 
 

A defendant charged under RCW 46.61.503 with being in actual physical control 

of a vehicle under the influence may raise the affirmative defense that he or she 

moved the vehicle safely off the roadway before a law enforcement officer 

observed him or her driving. This defense, however, is not available to a 

defendant charged with driving under the influence. See State v. Hazzard, 43 

Wn. App. 335, 716 P.2d 977 (1986); State v. Beck, 42 Wn. App. 12, 707 P.2d 

1380(1985) (no equal protection violation where defense only applies in physical 

control cases.) 

 

§ 4.4  Definitions for Purposes of Driver Under Twenty-One 

Consuming Alcohol or Cannabis 

A. Definition of “Alcohol Concentration” 

“Alcohol concentration” means (1) grams of alcohol per 210 liters of a person’s 

breath, or (2) the percent by weight of alcohol in a person’s blood. RCW 

46.04.015. 
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B. Definition of “THC Concentration” 

“THC concentration” means nanograms of delta-9 tetrahydrocannabinol per 

milliliter of a person’s whole blood. “THC concentration” does not include 

measurement of the metabolite THC-COOH, also known as carboxy-THC. RCW 

46.04.586. 

C. Definition of “Motor Vehicle” 

RCW 46.61.503 uses the more narrow term “motor vehicle” as opposed to RCW 

46.61.502, which use the broader term “vehicle”. A “motor vehicle” as defined in 

RCW 46.04.320 means every vehicle that is self-propelled and every vehicle that 

is propelled by electric power obtained from overheard trolley wires, but not 

operated upon rails. Electric personal assistive mobility devices, power 

wheelchairs and personal delivery devices are not considered motor vehicles. A 

golf cart is considered a motor vehicle for purposes of offenses found in RCW 

Title 46.61. RCW 46.04.320(2).  

[NOTE: a “personal delivery device” as defined by RCW 46.75.010 is considered a 

vehicle for purposes of charges under RCW 46.61 (including DUI), where the term 

“vehicle” (as defined by RCW 46.04.670) is used, but it is not a “motor vehicle” for 

purposes of physical control or minor DUI charges.] 

 

§ 4.5  Blood/Breath Test Obtained More Than Two Hours After 

Driving 
 

RCW 46.61.503 (3) allows analysis of blood or breath samples obtained more than two 

hours after driving may be used as evidence that within two hours of driving, a person 

had an alcohol or THC concentration in violation of the statute.  

§ 4.6   Proof of Age 
 

Given that age is an element of the offense that must be proved beyond a reasonable 

doubt, it is important to note that a court cannot take judicial notice of age based on 

documents filed.  A defendant’s stipulation to a correct date of birth at arraignment was 

limited to jurisdictional purposes only in State v. K.N., where the court held the 

stipulation could not be used as evidence of age at trial. State v. K.N. 124 Wn. App. 

875, 882, 103 P.3d 844 (2004) (trier of fact could not take judicial notice of age just 

based on fact that juvenile court had jurisdiction). 
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If it will allow a court to infer age beyond a reasonable doubt, circumstantial evidence of 

age may suffice.  For instance, a conviction for being a minor in possession (MIP) 

withstood appeal where the trier of fact considered third-party testimony that no adults 

were present at the party where the defendant was, coupled with law enforcement’s 

testimony that he checked the defendant’s identification at the time he issued the MIP 

citation to the defendant. State v. Roth, 131 Wn. App. 556, 562, 128 P.3d 114 (2006). 

 

§ 4.7  Penalty and Licensing Consequences for Driver Under 

Twenty-One Consuming Alcohol or Cannabis 
 

As a misdemeanor, the maximum penalty for this offense is 90 days in jail and $1,000 

fine. RCW 9A.20.021. When the 1995 Legislature criminalized this offense, it did not 

reference or associate the crime with RCW 46.61.5055, the DUI penalty statute.  As a 

result, the standard conditions that follow a DUI (e.g., post-conviction alcohol evaluation 

and recommended treatment, mandatory probationary conditions, or mandatory ignition 

interlock device following the conviction) are discretionary, not statutorily mandated.  

However, the offense must be reported to the Department of Licensing, which has the 

authority to administratively suspend the defendant’s license provided the arresting 

officer followed the procedures in the administrative license suspension statute. RCW 

46.20.308. 

 

In 2015, the legislature eliminated nonrestitution legal financial obligations for juveniles 

convicted of “less serious crimes.” RCW 9A.20.021 was amended to generally prohibit 

imposition of a fine on a juvenile offender. The intent of this change was to help 

juveniles understand the consequences of their actions, without placing insurmountable 

burdens on their becoming productive members of society. An offender under the 

chronological age of 18 may not be assessed a fine for this offense. However, for 

purposes of licensing sanctions under RCW 46.20.265, “juvenile” includes persons 

between ages eighteen and twenty-one, if the applicable statute so authorizes. See 

generally, Davis v. Dept. of Licensing, 137 Wn. 2d 957, 977 P.2d 554 (1999). 

[NOTE: The 2015 legislature removed fines and costs under RCW 46.61.5055 for a 
juvenile convicted of an adult or minor DUI or physical control.] See § 22, Sentencing.] 
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§ 5.  NEGLIGENT DRIVING FIRST DEGREE, RECKLESS DRIVING and 
RECKLESS ENDANGERMENT 

§ 5.1  Negligent Driving in the 1st Degree  

A. History of the Negligent Driving Offense in Washington 
 

Under former RCW 46.61.525, the offense of negligent driving was a criminal 

misdemeanor, however it carried no jail time and a maximum fine of $250. In 

1996, the legislature amended RCW 46.61.525 to create the misdemeanor 

offense of negligent driving in the first degree (with a maximum 90 days in jail 

and a $1,000 fine) and the infraction of negligent driving in the second degree. In 

1997, the legislature removed negligent driving in the first degree from RCW 

46.61.525 and re-codified it as RCW 46.61.5249.  

[NOTE: Where a defendant’s DCH shows a DUI or Physical Control amended to 

negligent driving prior the creation of negligent driving in the first degree (1996), that 

offense does not count as a “prior offense” under the sentencing scheme in RCW 

46.61.5055 or for purposes of the mandatory imposition of a pretrial ignition interlock 

under RCW 10.21.055.] 

B.  Elements of the Offense of Negligent Driving in the First Degree 

A person commits the crime of negligent driving in the first degree pursuant to 

RCW 46.61.5249(1) when he or she operates a motor vehicle in a manner that:  

1. is negligent,  
 

2. endangers or is likely to endanger any person or property, and  
 

3. exhibits the effects of having consumed liquor or cannabis or any drug or 
 

4. exhibits the effects of having inhaled or ingested any chemical, whether or 
not a legal substance, for its intoxicating or hallucinatory effects. 

C.  Charging the Offense 

 RCW 46.61.5249(3) contains an anti-merger clause that expressly allows for a 

defendant charged with negligent driving in the first degree to be charged with 

any other offense that is a crime under state law. This means a person may be 

charged with both negligent driving in the first degree and DUI. Negligent driving 

in the first degree is not a lesser included offense to DUI or physical control. City 

of Bellevue v. Redlack, 40 Wn.App. 689, 700 P.2d 363 (1985). Negligent driving 

in the second degree is not a lesser included offense of negligent driving in the 

first degree or reckless driving. See State v. Farr-Lenzini, 93 Wn.App. 453, 970 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.525
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.525
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.525
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.525
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5249
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=10.21.055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985125848&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1985125848&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985125848&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1985125848&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999028465&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999028465&HistoryType=F
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P.2d 313 (1999) (holding that a traffic infraction cannot be lesser included 

offense of a crime). 

 The offense may be committed by driving on private property, as well on public 

highways. RCW 46.61.005. 

D.  Affirmative Defense-Valid Drug Prescription 

 It is an affirmative defense that the driver has a valid prescription for the drug 

consumed and has been consuming it according to the prescription directions 

and warnings. RCW 46.61.5249(1) (b). See WPIC 96.20. See § 2.7 discussing 

use of prescription drug in DUI case. 

E.   Definitions for Purposes of Negligent Driving in the First Degree 
 

1.  “Negligent” or “Negligence.” 

"Negligence" in the negligent driving context mirrors the common law 

definition:  it is the failure to exercise ordinary care.  Negligence is the 

doing of some act that a reasonable person would not do under the same 

or similar circumstances, or the failure to do what a reasonable person 

would have done under the same or similar circumstances.  RCW 

46.61.5249(2)(a). See City of Spokane v. Vaux, 83 Wn.2d 126, 516 P.2d 

209 (1973).  This definition is derived from System Tank Lines v. Dixon, 

47 Wn.2d 147, 286 P.2d 704 (1955). 

2.  “Endanger.” 

The term “endanger” does not appear to be readily defined by the statute 

or case law.  The dictionary meaning of “endanger” is “to expose to 

danger, harm or loss; to imperil.”  Webster’s New College Dictionary 448 

(3d ed. 1997). 

3.  “Exhibit the Effects of Having Consumed Liquor, Cannabis, or any 
drug.” 

"Exhibit the effects of having consumed liquor, cannabis or any drug" 
means that a person has the odor of liquor on his or her breath, or that by:  

(a)  speech,  

(b) manner,  

(c)  appearance,  

(d)  behavior,  

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999028465&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999028465&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.005
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0327271749&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0327271749&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1973125695&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1973125695&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1973125695&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1973125695&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1955104060&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1955104060&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1955104060&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1955104060&HistoryType=F
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(e)  lack of coordination, or  

(f)  otherwise exhibits that he or she has consumed liquor, cannabis or 
any drug and either:  

(1)   is in possession of or in close proximity to a container that 
has or recently had liquor, cannabis, or any drug in it, or; 

 

(2)   is shown by other evidence to have recently consumed 
liquor, cannabis or any drug.  RCW 46.61.5249.  

 
4.  Exhibiting the Effects of Having Inhaled or Ingested any Chemical.  

“Exhibit the effects of having inhaled or ingested any chemical, whether or 
not a legal substance, for its intoxicating or hallucinatory effects” means 
that the person by: 

(a)  speech,  

(b)  manner,  

(c)  appearance,  

(d)  behavior,  

(e)  lack of coordination, or  

(f)  otherwise exhibits that he or she has inhaled or ingested a 
chemical, and either: 

(1) is in possession of the canister or container from which the 
chemical came, or; 
 

(2) is shown by other evidence to have recently inhaled or 
ingested a chemical for its intoxicating or hallucinatory 
effects.  RCW 46.61.5249. 
 

5.  “Motor Vehicle.” 

The negligent driving in the first-degree statute uses the more narrow term 

“motor vehicle” as opposed to the reckless driving statute, which uses the 

broader term “vehicle.” A “motor vehicle” as defined in RCW 46.04.320 

means every vehicle that is self-propelled and every vehicle that is 

propelled by electric power obtained from overheard trolley wires, but not 

operated upon rails. “Motor vehicle” includes a neighborhood electric 

vehicle as defined in RCW 46.04.357. It also includes a medium-speed 

electric vehicle as defined in RCW 46.04.295. An electric personal 

assistive mobility device is not considered a motor vehicle. A power 

wheelchair is not considered a motor vehicle. A golf cart is not considered 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.320&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.320&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.357&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.357&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.295&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.295&HistoryType=F
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a motor vehicle for purposes of offenses found in RCW Title 46.61. RCW 

46.04.670.   

6.  “Operate.”  

The statute uses the broader term “operate” as opposed to the reckless 

driving statute, which uses the term “drive”. A person “operates” a vehicle 

by proof of acts similar to those which support a finding that the defendant 

was in actual physical control of a motor vehicle. In City of Sunnyside v. 

Wendt, 51 Wn.App. 846, 755 P.2d 847 (1988) defendant’s conviction for 

negligent driving was reversed where defendant parked his car and after 

walking away, his car rolled into another car. The Court held that under 

these facts, defendant did not “operate the vehicle.”   

7.  “Any Person or Property.” 

“Any person or property” is identical to the language found in RCW 

46.61.500, reckless driving. See §5.2 B. 

F.  Penalty for Negligent Driving 1st Degree 
 

Negligent driving in the first degree is a misdemeanor, punishable by 90 days in 

jail, and/or a $1,000 fine.  RCW 46.61.5249(2)(d).  There is no mandatory 

minimum punishment. There is no mandatory DOL licensing consequence 

following conviction for this offense. 

1.  Restitution Allowed. 

Restitution may be imposed as part of a sentence following a conviction 

for negligent driving in the first degree. The issue of whether insurance 

payments received by a crime victim should be credited against the 

defendant’s restitution obligation is a decision within the trial court’s 

discretion. State v. Shannahan, 69 Wn.App. 512, 849 P.2d 1239 (1993) 

(decided under earlier statutory scheme). 

G.  Ignition Interlock Device Required in Some Circumstances 
 

By statute, the Department of Licensing will impose an ignition interlock 

requirement for a person convicted of negligent driving in the first degree 

pursuant to RCW 46.20.720, if the person has one or more prior offenses as 

defined by RCW 46.61.5055(14) within seven years. RCW 46.61.5249(4). Unlike 

a conviction for reckless driving, there is no requirement the charge was 

amended from a DUI or Physical Control. See § 23, Ignition Interlock Device.  

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61
http://app.leg.wa.gov/RCW/default.aspx?cite=46.04.670
http://app.leg.wa.gov/RCW/default.aspx?cite=46.04.670
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988082252&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988082252&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988082252&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988082252&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1993092022&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1993092022&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
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H.  Imposition of Legal Financial Obligations on Juvenile Offenders 

Prohibited 

In 2015, the legislature eliminated nonrestitution legal financial obligations for 

juveniles convicted of “less serious crimes”. RCW 9A.20.021 was amended to 

generally prohibit imposition of a fine on a juvenile offender. The intent of this 

change was to help juveniles understand the consequences of their actions, 

without placing insurmountable burdens on their becoming productive members 

of society and allowing them the opportunity to seal their juvenile records, when 

allowed. 

 “Juvenile” is generally defined as an individual under the chronological age of 

eighteen (18) years. RCW 13.04.011. However, for purposes of licensing 

sanctions under RCW 46.20.265, “juvenile” includes persons between ages 

eighteen and twenty-one, if the applicable statute so authorizes. See generally, 

Davis v. Dept. of Licensing, 137 Wn. 2d 957, 977 P.2d 554 (1999). 

 

§ 5.2  Reckless Driving 

A.  Elements of the Offense of Reckless Driving 
 

The Washington reckless driving statute is modeled after the reckless driving 

statute in the Uniform Vehicle Code (section 11-909). See generally, State v. 

Amurri, 51 Wn. App. 262, 753 P.2d 540 (1988). A person commits the crime of 

reckless driving when he or she drives any vehicle in “willful or wanton disregard 

for the safety of persons or property.”  RCW 46.61.500.  A person also commits 

the crime of reckless driving if he or she races on a public highway.  RCW 

46.61.530.  A person also commits the crime of reckless driving when, a person 

has in his or her embrace another person which prevents the free and 

unhampered operation of the vehicle. RCW 46.61.665. 
   

B. Location of Driving  
 

The offense of reckless driving may be committed on private property as well as 

public highways. RCW 46.61.005. However, the prohibition against racing (RCW 

46.61.530) and against embracing (RCW 46.61.665) while driving apply only on 

public highways. RCW 46.61.005. See RCW 46.04.197 (definition of highway).  

http://app.leg.wa.gov/rcw/default.aspx?cite=9A.20.021
http://app.leg.wa.gov/rcw/default.aspx?cite=13.04.011
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.265
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1999129674&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ibc8db05a54554a2ab77d16a8731ac5d2&firstPage=true&CobaltRefresh=48391
https://1.next.westlaw.com/Document/I31d9e441f38a11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604ab00000168fcffa11790a12b04%3FNav%3DCASE%26fragmentIdentifier%3DI31d9e441f38a11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ee5bb19bf475fc1b4f5a273369ce884e&list=ALL&rank=2&sessionScopeId=ee3ad3d9f18929b430a41e64a2562a966653b3b6eb54650042945341a8a05243&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I31d9e441f38a11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604ab00000168fcffa11790a12b04%3FNav%3DCASE%26fragmentIdentifier%3DI31d9e441f38a11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ee5bb19bf475fc1b4f5a273369ce884e&list=ALL&rank=2&sessionScopeId=ee3ad3d9f18929b430a41e64a2562a966653b3b6eb54650042945341a8a05243&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.530&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.530&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.530&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.530&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.665
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.005
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.530&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.530&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.530&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.530&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.665
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.005
http://app.leg.wa.gov/RCW/default.aspx?cite=46.04.197
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C. Reckless Driving is Not a Lesser Included Offense of DUI or 

Physical Control  
 

This offense is not a lesser included of DUI or physical control. Driving under the 

influence of alcohol does not, on its own, constitute reckless driving. State v. 

Rich, 184 Wn. 2d 897, 365 P.3d 746 (2016) (relying on State v. Birch, 183 

Wash. 670, 49 P.2d 921 (1935).  
 

D.  Definitions for Purposes of Reckless Driving 
 

1.  “Drives.” 

The reckless driving statute uses the more specific term “drive” as 

opposed to the more general term “operate” as found in the charge of 

negligent driving in the first degree. See §5.1(D). The offense of reckless 

driving must involve actual driving.  

2.  “Any Vehicle.” 

“Vehicle” as defined includes every device capable of being moved upon a 

public highway and in, upon, or by which any persons or property is or 

may be transported or drawn upon a public highway, including bicycles. 

RCW 46.04.670. “Vehicle” does not include power wheelchairs or devices 

other than bicycles moved by human or animal power or used exclusively 

upon stationary rails or tracks. A golf cart is considered a “vehicle” for 

purposes of charges brought under RCW chapter 46.61. RCW 46.04.670. 

3.  “Willful or Wanton Disregard.” 

Reckless driving is not a strict liability offense. It contains the mental 

element of “willful or wanton disregard.” "Willful” means acting intentionally 

and purposely, and not accidentally or inadvertently.  “Wanton” means 

acting intentionally in heedless disregard of the consequences and under 

such surrounding circumstances and conditions that a reasonable person 

would know or have reason to know that such conduct would, in a high 

degree of probability, harm a person or property.  WPIC 95.10. See 

generally State v. Roggenkamp, 153 Wn.2d 614, 106 P.3d 196 (2005) 

(discussing history of definition in RCW 46.61.500 and comparing term 

“reckless driving” in misdemeanor statute with term “reckless manner” in 

felony vehicular assault statute). 

https://1.next.westlaw.com/Document/Ib58e7096b5bf11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f4d0e616ee1ca7%3FNav%3DCASE%26fragmentIdentifier%3DIb58e7096b5bf11e590d4edf60ce7d742%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0029202356161a9f0775077b029350b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib58e7096b5bf11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f4d0e616ee1ca7%3FNav%3DCASE%26fragmentIdentifier%3DIb58e7096b5bf11e590d4edf60ce7d742%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0029202356161a9f0775077b029350b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If7172347f86e11d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f9825016ee1d34%3FNav%3DCASE%26fragmentIdentifier%3DIf7172347f86e11d9bf60c1d57ebc853e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=9dd9aedccb486d93dde5cac0cfd762b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If7172347f86e11d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f9825016ee1d34%3FNav%3DCASE%26fragmentIdentifier%3DIf7172347f86e11d9bf60c1d57ebc853e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=9dd9aedccb486d93dde5cac0cfd762b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.670&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.670&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.670&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.670&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0117761841&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0117761841&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006201898&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006201898&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
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Driving an automobile under the influence of intoxicants does not, in and 

of itself, constitute reckless driving. State v. Rich,184 Wn. 2d 897, 365 

P.3d 746 (2016). See State v. Amurri, 51 Wn. App. 262, 753 P.2d 540 

(1988).  However, exceeding the speed limit is prima facie evidence of 

reckless operation.  RCW 46.61.465. See WPIC 95.03 (revised in 2008 in 

response to State v. Roggenkamp, 153 Wn.2d 614, 106 P.3d 196 

(2005)). Likewise, embracing another person while driving is prima facie 

evidence of reckless operation.  RCW 46.61.665. See WPIC 95.05 

(similarly revised in light of Roggenkamp). 

4.  “Safety of Persons or Property.” 

The statute requires proof the defendant drove with willful or wanton 

disregard for the safety of persons or property. In State v. Amurri, 51 Wn. 

App. 262, 753 P.2d 540 (1988) the court held that proof that the defendant 

drove with disregard for the safety of others is not required; it is enough to 

show that the defendant’s own safety was at risk. See City of Bellevue v. 

Redlack, 40 Wn.App. 689, 700 P.2d 363 (1985), review denied, 104 

Wn.2d 1013 (1985). 

E.  Evidence of Use of Alcohol May be Relevant and Admissible 

at Trial 
 

Evidence that the defendant had been drinking is relevant for the trier of fact to 

determine if alcohol influenced the driving. The prosecutor may show defendant 

had been drinking before he or she was apprehended. 

A person under the influence of intoxicating liquor is unfit to operate 
an automobile, not only because of the excessive speed that he may 
attain or the devious course that he may follow, but also because his 
brain may not properly function in coordination with his hands or his 
feet, even under the ordinary circumstances attendant upon the 
progress of traffic…Evidence of a driver's use of intoxicants is also 
relevant to determine what effect, if any, the driver's drinking had on 
his allegedly reckless driving. 

State v. Hinds, 85 Wn.App. 474, 936 P.2d 1135 (1997). 

 

F. Criminal Penalty for Reckless Driving Conviction 
 

Reckless driving is a gross misdemeanor, carrying a maximum penalty of 364 

days in jail, and/or a $5,000 fine. RCW 46.61.500(2).  

https://1.next.westlaw.com/Document/Ib58e7096b5bf11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f4d0e616ee1ca7%3FNav%3DCASE%26fragmentIdentifier%3DIb58e7096b5bf11e590d4edf60ce7d742%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0029202356161a9f0775077b029350b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib58e7096b5bf11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f4d0e616ee1ca7%3FNav%3DCASE%26fragmentIdentifier%3DIb58e7096b5bf11e590d4edf60ce7d742%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0029202356161a9f0775077b029350b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988058726&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988058726&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988058726&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988058726&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.465&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.465&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0117761838&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0117761838&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006201898&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006201898&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006201898&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006201898&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.665&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.665&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0117761840&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0117761840&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0004645&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2006201898&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2006201898
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988058726&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988058726&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988058726&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988058726&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985125848&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1985125848&HistoryType=F
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G.  Imposition of Legal Financial Obligations on Juvenile Offenders 

Prohibited 

In 2015, the legislature eliminated nonrestitution legal financial obligations for 

juveniles convicted of “less serious crimes”. RCW 9A.20.021 was amended to 

generally prohibit imposition of a fine on a juvenile offender. The intent of this 

change was to help juveniles understand the consequences of their actions, 

without placing insurmountable burdens on their becoming productive members 

of society.  

 “Juvenile” is generally defined as an individual under the chronological age of 

eighteen (18) years. RCW 13.04.011. However, for purposes of licensing 

sanctions under RCW 46.20.265, “juvenile” includes persons between ages 

eighteen and twenty-one, if the applicable statute so authorizes. See generally, 

Davis v. Dept. of Licensing, 137 Wn. 2d 957, 977 P.2d 554 (1999). 

H.  Ignition Interlock Device Required Under Some Circumstances 
 

By statute, the Department of Licensing will impose an ignition interlock 

requirement for a person convicted of reckless driving pursuant to RCW 

46.20.720 if the person has one or more prior offenses as defined by RCW 

46.61.5055(14) within seven years and the reckless driving conviction was the 

result of an original charge of DUI or physical control. RCW 46.61.500(3)(a). If 

the defendant’s original charge was vehicular homicide or vehicular assault, 

committed while under the influence of intoxicating liquor or any drug, then the 

ignition interlock device is required as well. RCW 46.61.500(3)(b). See § 23, 

Ignition Interlock Device. 

I.  Licensing Consequences Following Conviction for Reckless 
Driving  
 

Upon a first conviction for Reckless Driving or Racing, DOL must suspend the 

license or privilege to drive for not less than thirty days. RCW 46.61.500(2). 

When a reckless driving conviction is a result of a charge that was originally filed 

as a DUI or physical control, DOL shall grant credit on a day-for-day basis for any 

portion of a suspension, revocation, or denial already served under an 

administrative action arising from the same incident. RCW 46.61.500(b). 

[NOTE:  In the case of a person whose day-for-day credit is for a period equal or greater 

than the period of suspension required (30 days) DOL shall provide notice of full credit 

and take no further suspension and shall impose no additional reissue fee for the credit. 

RCW 46.61.5055(b)]  

http://app.leg.wa.gov/rcw/default.aspx?cite=9A.20.021
http://app.leg.wa.gov/rcw/default.aspx?cite=13.04.011
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.265
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1999129674&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ibc8db05a54554a2ab77d16a8731ac5d2&firstPage=true&CobaltRefresh=48391
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.500
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
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§ 5.3  Reckless Endangerment 

A.  Elements of the Offense of Reckless Endangerment 
 

A person commits the crime of reckless endangerment when he or she recklessly 

engages in conduct that creates a substantial risk of death or serious physical 

injury to another person. RCW 9A.36.050. The proof of a DUI alone, does not 

necessarily establish the offense of reckless endangerment. In addition, evidence 

of speeding alone is likewise insufficient to prove reckless endangerment. State 

v. Rich, 184 Wn. 2d 897, 365 P.3d 746 (2016) (noting proof of DUI and speeding 

do not require proof of a mens rea). 

B.  Definitions for Purposes of Reckless Endangerment 
 

1.  “Recklessly.” 

To obtain a conviction, the State must first prove reckless conduct. State 

v. Rich,184 Wn. 2d 897, 365 P.3d 746 (2016).  A person is “reckless” or 

acts “recklessly” when the person knows of and disregards a substantial 

risk that a wrongful act may occur, and that disregard of such substantial 

risk is a gross deviation from conduct a reasonable person would exercise 

in the same situation.  RCW 9A.08.010(1)(c).  State v. Perez, 137 Wn. 

App. 97, 151 P.3d 249 (2007).  Whether a person’s conduct is reckless, 

depends on both what the person knew and how a reasonable person 

would have acted knowing these facts.  State v. Rich,184 Wn. 2d 897, 

365 P.3d 746 (2016) (quoting State v. Graham,153 Wn.2d 400, 103 P.3d 

1238 (2005).) 

Recklessness is a lower degree of culpability than intent.  A person who 

acts recklessly does not necessarily intend to commit the offense.  State 

v. Crutchfield, 53 Wn. App. 916, 771 P.2d 746 (1989). See State v. 

Graham,153 Wn.2d 400, 103 P.3d 1238 (2005); WPIC 10.03. 

2.  “Substantial Risk of Death or Serious Physical Injury.”  

The term “substantial” is not defined by statute. In State v. Rich, 184 Wn. 

2d 897, 365 P.3d 746 (2016), evidence showed defendant Rich was 

speeding in traffic while highly intoxicated with a young child in the front 

passenger seat. She testified at trial she was “tipsy”, but not affected by 

alcohol. Apart from speeding, her driving was not erratic and there was no 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9A.36.050&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9A.36.050&HistoryType=F
https://1.next.westlaw.com/Document/Ib58e7096b5bf11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f4d0e616ee1ca7%3FNav%3DCASE%26fragmentIdentifier%3DIb58e7096b5bf11e590d4edf60ce7d742%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0029202356161a9f0775077b029350b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib58e7096b5bf11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f4d0e616ee1ca7%3FNav%3DCASE%26fragmentIdentifier%3DIb58e7096b5bf11e590d4edf60ce7d742%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0029202356161a9f0775077b029350b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib58e7096b5bf11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000155d6f4d0e616ee1ca7%3FNav%3DCASE%26fragmentIdentifier%3DIb58e7096b5bf11e590d4edf60ce7d742%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0029202356161a9f0775077b029350b1&list=ALL&rank=2&grading=na&sessionScopeId=86e34f2a0379bdee3eeeeba55030fec10369a5947e0568bc092823f42c70ad1b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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accident or injury. She was stopped only on suspicion the car was stolen 

(she was acquitted on that charge at trial). She was convicted of DUI and 

reckless endangerment. On appeal, she argued proof of a DUI alone was 

not sufficient to prove the crime of reckless endangerment. The Court of 

Appeal affirmed the DUI, but reversed the conviction for reckless 

endangerment, finding there was not sufficient evidence to establish that 

Rich’s driving created an actual substantial risk of death or serious 

physical injury to another person. The Supreme Court reversed the Court 

of Appeals, finding the evidence sufficient on both charges.  

The Rich Court applied a definition of “substantial” approved in State v. 

McKaque, 172 Wn. 2d 802, 806, 262 P.3d 1225(2011) (case involves 

sufficiency of evidence to convict in assault by inflicting substantial bodily 

injury). In McKaque, the Court approved a Webster’s Dictionary definition 

of “substantial” to include “considerable in amount, value or worth” and 

more than just “having some existence”.  

Taken together, to convict Rich of reckless endangerment, the 
state had to prove beyond a reasonable doubt that Rich knew 
of and disregarded a considerable risk--not a certainty--of 
death or serious physical pain or injury that her conduct posed 
to her young nephew, and that her behavior constituted a 
gross deviation from how a reasonable person would have 
acted based on the known facts. 

State v. Rich, 184 Wn.2d 897, 365 P.3d 746 (2016). 

The Rich Court relied on the facts that Ms. Rich sped past a police car in 

traffic, with a BAC level more than twice the legal limit, she showed 

awareness she had done something wrong when stopped and had a 

young child in the front passenger seat.  

Construing the evidence in the light most favorable to the 
State, a reasonable juror could conclude beyond a reasonable 
doubt that Rich created a substantial risk of death or injury to 
her passenger, that Rich knew of the substantial risk, and that 
Rich disregarded that risk in gross deviation from the way a 
reasonable person would act in her situation. 

State v. Rich,184 Wn. 2d 897, 365 P.3d 746 (2016). 

The phrase “serious physical injury” is not defined by statute. In State v. 

Rich,184 Wn. 2d 897, 365 P.3d 746 (2016), the Court noted that RCW 
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9A.04.110(4) defines “physical injury” as “physical pain or injury, illness, or 

an impairment of physical condition.” 

C. Penalty for Reckless Endangerment 

Any person convicted of reckless endangerment is guilty of a gross 

misdemeanor. RCW 9A.36.050.  Reckless endangerment is punishable by a 

maximum of 364 days in jail, and/or a $5,000 fine. Fines may not be imposed for 

a juvenile offender. RCW 9A.20.021. 

§ 5.4  Conviction may be used as a “Prior Offense” in DUI or 

Physical Control Sentencing in some Circumstances 

A.  Use of Conviction as “Prior Offense” 

A conviction for negligent driving in the first degree, reckless driving or reckless 

endangerment counts as a prior conviction for DUI/physical control sentencing 

purposes under RCW 46.61.5055, only if the conviction is the result of a charge 

originally filed as a DUI, physical control, vehicular homicide or vehicular assault. 

See City of Walla Walla v. Greene, 154 Wn.2d 722, 116 P.3d 1008 (2005). See 

§ 22.5, discussing prior offenses for sentencing purposes. 

[NOTE: A DUI amended to the charge of negligent driving prior to 1996 (negligent 

driving in the first degree added) is not a “prior offense” for sentencing purposes under 

RCW 46.61.5055 or for purposes of imposing a pretrial ignition interlock device. In 

1996, the legislature created the offense of negligent driving in the first degree. It was 

re-codified from RCW 46.61.525 to RCW 46.61.5249 in 1997.] 

B.  Deferred Sentence may be Defined as a “Prior Offense” in some 

Circumstances 

A deferred sentence imposed in a prosecution for a violation of RCW 46.61.5249 

(negligent driving first degree), RCW 46.61.500 (reckless driving), RCW 

9A.36.050 (reckless endangerment), may be defined as a “prior conviction” for 

sentencing purposes under RCW 46.61.5055 under some circumstances.  This is 

the case only if the charge under which the deferred sentence was imposed was 

originally filed as a violation of RCW 46.61.502, RCW 46.61.504 or RCW 

46.61.520 or RCW 46.61.522.  RCW 46.61.5055(14).  

http://app.leg.wa.gov/RCW/default.aspx?cite=9A.04.110
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9A.36.050&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9A.36.050&HistoryType=F
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https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5249
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5249
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.500
http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.36.050
http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.36.050
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
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http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.520
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.522
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
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§ 5.5  Deferred Prosecution for Negligent Driving First Degree is 

a “Prior Offense” in some Circumstances  
 

A deferred prosecution granted for a violation of RCW 46.61.5249 (negligent driving first 

degree) is considered a “prior offense” for purposes of RCW 46.61.5055(14), if the 

charge under which the deferred prosecution was granted was originally filed as a 

violation of RCW 46.61.502 (DUI); RCW 46.61.504 (physical control); RCW 46.61.520 

(vehicular homicide) or RCW 46.61.522 (vehicular assault).  

 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
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§ 6.  DRIVING WITHOUT OR TAMPERING WITH AN IGNITION 
INTERLOCK DEVICE 

 

See § 23 for in-depth discussion of Ignition interlock devices and the ignition interlock 

driver’s license. See § 22.17 discussing imposition of an ignition interlock at sentencing. 

See § 1.6 discussing mandatory ignition interlock as condition of release pretrial. See § 

25.19 discussing imposition of IID as a condition of entry into a deferred prosecution.  

In 2014, the Committee on Pattern Instructions developed WPICs for operating a 

vehicle without a functioning ignition interlock device and circumventing an ignition 

interlock device. These are found in WPIC chapter 99. See §21.11 discussing jury 

instructions for ignition interlock driving offenses.  

§ 6.1  Offense of Driving Without an Ignition Interlock Device 
  

A. Elements of the Offense 

Pursuant to RCW 46.20.740, a person commits the offense of driving without an 

ignition interlock device when a person, with an IID notation on his or her driving 

record, operates a motor vehicle that is not equipped with a functioning IID. This 

is offense is committed where a person violates an order to drive with an IID 

imposed as a condition of pretrial release unless the restriction has been 

released by the court. See §1.6.  

B. Penalty and Judicial Consideration of Vehicle Forfeiture 

This offense is punishable as a gross misdemeanor RCW 46.20.740(2). At 

sentencing for this offense, the court shall consider whether a vehicle shall be 

seized and forfeited, pursuant to RCW 46.61.5058 (where defendant has a prior 

DUI or physical control within seven years, was driving or in physical control of 

the vehicle, and has a financial interest in the vehicle).  

C. Mandatory Consecutive Sentences in some Circumstances 

Any sentence imposed for a violation of RCW 46.20.740 (driving without an 

ignition interlock device) must be ordered served consecutively with any 

sentence imposed under RCW 46.20.750 (circumventing or tampering with an 

ignition interlock), 46.61.502 (DUI, including felony offense), 46.61.504 (physical 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.740&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.740&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5058
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.740
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.750
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.504
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control, including felony offense), or any sentence imposed under 46.61.5055. 

RCW 46.20.740; RCW 9.94A.589. 

D.  Courts Must Immediately Notify DOL upon Conviction 
 

The law requires the court to immediately notify DOL any time a person is 

convicted under RCW 46.20.740. RCW 46.20.740(2).  

E.   Conviction for Driving without an IID Results in DOL Extension 
of Restriction 
 

The period of IID restriction for a person convicted or who has entered into a 

deferred prosecution for DUI or physical control shall be extended by one 

hundred eighty days whenever the department receives notice that the restricted 

person has been convicted under RCW 46.20.740. If the original period of 

restriction has been fulfilled and cannot be extended, the department must add a 

new one hundred eighty-day restriction that is imposed from the date of 

conviction and is subject to the statutory requirements for removal. RCW 

46.20.720(3). 

[NOTE: The IID restriction and any extension apply to a person who enters a deferred 

prosecution for reckless driving or negligent driving in the first degree only if the person 

would be required under RCW 46.61.5249(4) (neg 1) or 46.61.500(3) (a) or (b) (reckless 

driving) to install an ignition interlock device on all vehicles operated by the person in 

the event of a conviction.] 

 

§ 6.2  Offense of Tampering with or Circumventing an Ignition 
Interlock Device 

 

A. Elements of the Offense 
 

RCW 46.20.750 sets out the ways in which a person can commit the offense of 

circumventing an ignition interlock device. The law applies to either a person who 

has an IID restriction or a person who knowing assists a person so restricted.  

http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.740
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A.589
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5249
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.500
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.750
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(1) A person who is restricted to the use of a vehicle equipped with an ignition 

interlock device is guilty of a gross misdemeanor if the restricted driver: 

• Tampers with the device or any components of the device, or otherwise 

interferes with the proper functionality of the device, by modifying, 

detaching, disconnecting, or otherwise disabling it to allow the restricted 

driver to operate the vehicle; 

• Uses or requests another person to use a filter or other device to 

circumvent the ignition interlock or to start or operate the vehicle to allow 

the restricted driver to operate the vehicle; 

• Has, directs, authorizes, or requests another person to tamper with the 

device or any components of the device or otherwise interfere with the 

proper functionality of the device, by modifying, detaching, disconnecting, 

or otherwise disabling it to allow the restricted driver to operate the 

vehicle; or 

• Has, allows, directs, authorizes, or requests another person to blow or 

otherwise exhale into the device in order to circumvent the device to allow 

the restricted driver to operate the vehicle.  
 

(2) A person who knowingly assists another person who is restricted to the 

use of a vehicle equipped with an ignition interlock device to circumvent 

the device or any components of the device, or otherwise interfere with the 

proper functionality of the device, or to start and operate that vehicle, is 

guilty of a gross misdemeanor. RCW 46.20.750 (2). The provisions of this 

subsection do not apply if the starting of a motor vehicle or the request to 

start a motor vehicle, equipped with an ignition interlock device is done for 

the purpose of safety or mechanical repair of the device or the vehicle and 

the person subject to the court order does not operate the vehicle.  

 

B. Mandatory Consecutive Sentences in some Circumstances 
 

Any sentence imposed for a violation of RCW 46.20.750 shall be served 

consecutively with any sentence imposed under RCW 46.61.5055; RCW 

46.20.740 (driving without an IID); 46.61.502 (DUI, includes felony); 46.61.504 

(physical control, includes felony); 46.61.520(1)(a) (vehicular homicide) 

or 46.61.522(1)(b) (vehicular assault). RCW 46.20.750; RCW 9.94A.589. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.750&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.750&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.20.740&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.20.740&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.61.502&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.61.504&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.61.520&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_9f800000f2221
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.61.522&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a20b0000590b0
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.750
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A.589
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C.   Courts Must Immediately Notify DOL upon Conviction 
 

The law requires the court to immediately notify DOL any time a person is 

convicted under RCW 46.20.750. RCW 46.20.750(4). 

D.    Conviction for Circumventing or Tampering with IID Results in 
DOL Extension of Restriction 
 

The period of IID restriction for a person convicted or who has entered into a 

deferred prosecution for DUI or physical control shall be extended by one 

hundred eighty days whenever the department receives notice that the restricted 

person has been convicted under RCW 46.20.750. If the original period of 

restriction has been fulfilled and cannot be extended, the department must add a 

new one hundred eighty-day restriction that is imposed from the date of 

conviction and is subject to the statutory requirements for removal. RCW 

46.20.720(3).   

[NOTE: The IID restriction and any extension apply to a person who enters a deferred 

prosecution for reckless driving or negligent driving in the first degree only if the person 

would be required under RCW 46.61.5249(4) (neg 1) or 46.61.500(3) (a) or (b) (reckless 

driving) to install an ignition interlock device on all vehicles operated by the person in 

the event of a conviction.] 

§ 6.3  Offense of Violating the Restrictions of an IID Driver’s 
License 

 

Under some circumstances, a person may apply for an ignition interlock driver’s license 

(IIDL). These include persons convicted of DUI, physical control, vehicular homicide, 

and vehicular assault. RCW 46.20.385. If a defendant must also have an IID as a result 

of a conviction for reckless driving or negligent driving in the first degree, he or she may 

also apply for an IIDL. RCW 46.20.385. See also, RCW 46.61.500(3) (reckless driving); 

RCW 46.61.5249(4) (negligent driving in the first degree).  

It is a gross misdemeanor for a person to violate any restriction of an ignition interlock 

driver's license. RCW 46.20.410(2).

https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5249
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.500
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.410&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.410&HistoryType=F
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§ 7.  OPERATING A VESSEL, AIRCRAFT OR RAILROAD WHILE UNDER THE 

INFLUENCE OF ALCOHOL OR DRUGS 

§ 7.1  Operating a Vessel while Under the Influence  

A.  Elements of the Offense of Operating a Vessel while Under the 
Influence 
 

It is a crime for a person to operate a vessel while under the influence of 

intoxicating liquor or any drug. RCW 79A.60.040(2). This offense is sometimes 

referred to as “boating under the influence.” In addition to arrest for probable 

cause to believe a person has committed this offense, a law enforcement officer 

investigating at the scene of a vessel accident may arrest the operator of a 

vessel involved in the accident if the officer has probable cause to believe that 

the operator has committed a violation of RCW 79A.60.040(2). RCW 

10.31.100(5).  

A person is considered to be under the influence of intoxicating liquor or any drug 

if: 
 

1. The person has an alcohol concentration of 0.08 or higher, as shown by 

analysis of the person's breath or blood made under RCW 46.61.506; or 

2. The person has a THC concentration of 5.00 (ng/mL) or more, as shown 

by analysis of the person's blood made under RCW 46.61.506; or 

3. The person is under the influence of or affected by intoxicating liquor, 

cannabis or any drug; or 

4. The person is under the combined influence of or affected by intoxicating 

liquor, cannabis and any drug. 

In State v. Sandholm, 184 Wn.2d 726, 364 P.3d 87 (2015), the Court rejected 

the view that the four ways in which a DUI may be committed created “alternative 

means”.  The Court characterized the different ways the offense may be 

committed as four “facets” of the same criminal conduct, driving a vehicle under 

the “influence” of or while “affected by” certain substances that may impair the 

driver. It would make sense to apply this same reasoning to the boating under 

the influence statute.  

 

   

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.31.100&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.31.100&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.31.100&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.31.100&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
https://1.next.westlaw.com/Document/I07cb93569a1911e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052200000154df9fb4638fee1585%3FNav%3DCASE%26fragmentIdentifier%3DI07cb93569a1911e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=70917cefbad3ade71a77a07f558e9e03&list=ALL&rank=2&grading=na&sessionScopeId=1f330f8aa5ea42bdf1ec07a19da0fe4bfadd69721874ea61bd84340b082f7909&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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B.   Definitions for Purposes of Operating a Vessel Under the 
Influence 

 

1.  “Operate” 

"Operate" means to steer, direct, or otherwise have physical control of a 

vessel that is underway. RCW 79A.60.010(16). 

2.  “Operator” 

"Operator" means an individual who steers, directs, or otherwise has 

physical control of a vessel that is underway or exercises actual authority 

to control the person at the helm. RCW 79A.60.010(17). 

3.  “Vessel” 

"Vessel" includes every description of watercraft on the water, other than a 

seaplane, used or capable of being used as a means of transportation on 

the water. However, it does not include inner tubes, air mattresses, 

sailboards, and small rafts or flotation devices or toys customarily used by 

swimmers. RCW 79A.60.010(29). 

4. “THC Concentration” 

“THC Concentration” means nanograms of delta-9 tetrahydrocannabinol 

per milliliter of a person’s whole blood. THC concentration does not 

include measurement of the metabolite THC-COOH, also known as 

carboxy-THC. RCW 46.04.586. 

C.  Prescription Drug Use Not a Defense 
 

The fact that any person charged with this crime is or has been entitled to use 

any drug under state law is not a defense. RCW 79A.60.040. See § 2.7 

discussing use of drugs in DUI case. 

D.  Field Sobriety Testing Following Arrest for Operating a Vessel 
while Under the Influence 

 

An arresting officer may administer field sobriety tests when circumstances 

permit. RCW 79A.60.040(4). See §11 discussing FSTs. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.04.586&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.04.586&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
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E.  Breath Testing Following Arrest for Operating a Vessel while 
Under the Influence 
 

RCW 79A.60.040(4)(a) sets out the implied consent law for breath testing where 

a person is arrested for operating a vessel while under the influence.  

4(a) Any person who operates a vessel within this state is deemed to have 
given consent, subject to the provisions of RCW 46.61.506, to a test or 
tests of the person’s breath for the purpose of determining the alcohol 
concentration in the person’s breath if arrested for any offense where, at 
the time of the arrest, the arresting officer has reasonable grounds to 
believe the person was operating a vessel while under the influence of 
intoxicating liquor or a combination of intoxicating liquor or any other drug.  

The test or tests of breath must be administered pursuant to RCW 46.20.308. 

RCW 79A.60.040(5). See § 15 discussing implied consent warnings; § 16 

discussing breath tests. 

1. Refusal to Take the Breath Test 

The officer shall warn the person that if the person refuses to take the 

breath test, the person will be issued a class 1 civil infraction under RCW 

7.80.120. RCW 79A.60.040(5).  

F.  Blood Testing for Operating a Vessel while Under the Influence 
 

RCW 79A.60.040(4)(b) sets out the circumstances when a blood test may be 

administered. 

4(b) When an arrest results from an accident in which there has been 
serious bodily injury to another person or death or the arresting 
officer has reasonable grounds to believe the person was operating 
a vessel while under the influence of THC or any other drug, a blood 
test may be administrated with the consent of the arrested person 
and a valid waiver of the warrant requirement or without the consent 
of the person so arrested pursuant to a search warrant or when 
exigent circumstances exist. 

A blood test must be administered by a qualified person as provided in RCW 

46.61.506(5). See § 17 discussing blood tests.  

http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST7.80.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST7.80.120&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST7.80.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST7.80.120&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
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G.  Refusal to Submit to a Test in an Operating a Vessel while Under 
the Influence Case 
 

The refusal of a person to submit to a test of the alcohol concentration, THC 

concentration, or presence of any drug in the person’s blood or breath is not 

admissible into evidence at a subsequent criminal trial. RCW 79A.60.700 

[NOTE: compare this statute with RCW 46.61.517 where refusal in a DUI or physical 
control case is admissible. See § 18 discussing refusal evidence.]   

A person‘s refusal to take a breath test pursuant to RCW 79A.60.040(4)(a) 

constitutes a class 1 civil infraction under RCW 7.80.120. A class 1 civil infraction 

carries a maximum penalty of one thousand dollars (that includes the “default” 

amount). RCW 7.80.120. 

H.  Penalty for Operating a Vessel while Under the Influence 
 

Operating a vessel while under the influence is a gross misdemeanor. RCW 

79A.60.040. In addition, the court may order the defendant to pay restitution for 

any damages or injuries resulting from the offense. RCW 79A.60.040. Expenses 

related to an emergency response may also be imposed following conviction for 

operation of a vessel under the influence of alcohol or drugs. RCW 38.52.430. 

See § 22 discussing sentencing in impaired driver cases. 

I.  Operating a Vessel while Under the Influence is a “Prior 
Offense” under RCW 46.61.5055 

 

 

2014 legislation added a conviction for RCW 79A.60.040(2) to the list of offenses 

that count as a “prior offense” under RCW 46.61.5055(14). A conviction may be 

either under state law or an equivalent local ordinance. These prior offenses are 

used to determine mandatory minimum sentences in DUI and physical control 

cases. They are also counted and used to determine whether a charge is brought 

as a felony DUI (RCW 46.61.502(6)) or physical control (RCW 46.61.504(6)). 

RCW 10.21.055 uses the definition of “prior offense” under RCW 46.61.5055(14) 

to determine whether or not a judge is required to order an ignition interlock 

device or participation in a 24/7 monitoring program as a condition of pretrial 

release.  RCW 10.31.100(16) requires a person held on “no bail” hold upon 

arrest for DUI or physical control where the officer has knowledge that a person 

has a “prior offense” within 10 years or knowledge a person is charged with or 

awaiting arraignment for a “prior offense”. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.700
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.517&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.517&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST7.80.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST7.80.120&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST7.80.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST7.80.120&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST38.52.430&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST38.52.430&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.31.100
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It is also a “prior offense” for purposes of RCW 46.61.5055, if the person is 

convicted for violation of RCW 79A.60.040(1) operating a vessel in a reckless 

manner, if the conviction is the result of a charge that was originally filed as a 

violation of RCW 79A.60.040(2) (operating under the influence). 

 

J.  Vessel Impound and Forfeiture 
 

Whenever the operator of a vessel is arrested for a violation of RCW 79A.60.040, 

the arresting officer has authority to impound the vessel. Unless the vessel 

impound is required for evidentiary purposes, a law enforcement officer must 

seek a series of “reasonable alternatives” to impound before impounding the 

vessel. RCW 79A.60.045. The statute contains a non-exclusive list of actions that 

may be considered reasonable alternatives to impound. The impounded vehicle 

may not be redeemed by the operator within a twelve-hour period from the time 

of arrest, however, it may be redeemed by or released to an owner or an agency 

of the owner that is not the operator within the twelve-hour period.  

 

The statute allows for forfeiture following notice of foreclosure. A hearing to 

contest the validity of the impoundment (including contesting towing or storage 

fees may be held in district or municipal court pursuant to RCW 79A.60.045(15).  

A district court has jurisdiction to determine the issues involving all 

impoundments including those authorized by the state or its agents, unless the 

impoundment was authorized by municipal agents, in which case, a municipal 

court has exclusive jurisdiction.  
 

§ 7.2  Operating an Aircraft while Under the Influence of Alcohol 

or Drugs 

A. Elements of the Offense of Operating an Aircraft while Under the 

Influence 
 

It is unlawful for any person to operate an aircraft in the air, or on the ground, or 

water, while under the influence of intoxicating liquor, narcotics, or other habit-

forming drug. RCW 47.68.220.   

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://app.leg.wa.gov/RCW/default.aspx?cite=79A.60.040
http://app.leg.wa.gov/RCW/default.aspx?cite=79A.60.045
http://app.leg.wa.gov/RCW/default.aspx?cite=79A.60.045
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST47.68.220&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST47.68.220&HistoryType=F
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B. Definitions for Purposes of Operating an Aircraft while Under the 
Influence 

 

1.  “Operate” 

"Operation of aircraft" or "operate aircraft" means the use, navigation, or 

piloting of aircraft in the airspace over this state or upon any airport within 

this state. RCW 47.68.020(8). 

2.  “Aircraft” 

"Aircraft" means any contrivance now known, or hereafter invented, used 

or designed for navigation of or flight in the air. RCW 47.68.020(2). This 

definition would include a seaplane. See RCW 79A.60.010(29). 

C. Penalty for Operating an Aircraft while Under the Influence 
 

Any person convicted of operating an aircraft while under the influence is guilty of 

a gross misdemeanor. RCW 47.68.240. See RCW 9.92.020. Expenses related to 

an emergency response may also be imposed following conviction for operation 

of an aircraft under the influence of alcohol or drugs. RCW 38.52.430. 

In addition to, or in lieu of, the penalties provided in RCW 47.68.240, or as a 

condition of a suspended sentence which may be imposed for this offense, the 

court in its discretion, may prohibit the violator from operating an aircraft within 

the state for such period as it may determine but not to exceed one year. 

Violation of this condition of sentence may be treated as a separate offense 

under this section or as a contempt of court. RCW 47.68.240. 

D. Operating an Aircraft while Under the Influence is a “Prior 
Offense” under RCW 46.61.5055 
 

A conviction for a violation of RCW 47.68.220 committed while under the 

influence of intoxicating liquor or any drug is a prior offense for purposes of RCW 

46.61.5055.  A conviction for a violation of RCW 47.68.220 committed in a 

careless or reckless manner is also a prior offense but only if the conviction is the 

result of a charge that was originally filed as a violation of RCW 47.68.220, while 

under the influence of intoxicating liquor or any drug.  

These prior offenses are used to determine mandatory minimum sentences in 

DUI and physical control cases. They are also counted and used to determine 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST47.68.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST47.68.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST47.68.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST47.68.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST47.68.240&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST47.68.240&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9.92.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9.92.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST38.52.430&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST38.52.430&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST47.68.240&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST47.68.240&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST47.68.240&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST47.68.240&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=47.68.220
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=47.68.220
http://apps.leg.wa.gov/rcw/default.aspx?cite=47.68.220
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whether a charge is brought as a felony DUI (RCW 46.61.502(6)) or physical 

control (RCW 46.61.504(6)). RCW 10.21.055 uses the definition of “prior offense” 

under RCW 46.61.5055(14) to determine whether or not a judge is required to 

order an ignition interlock device or participation in a 24/7 monitoring program as 

a condition of pretrial release. RCW 10.31.100(16) requires a person be held on 

“no bail” hold upon arrest for DUI or physical control where the officer has 

knowledge that a person has a “prior offense” within 10 years or knowledge a 

person is charged with or awaiting arraignment for a “prior offense”. 

 § 7.3 Operating a Railroad While under the Influence 

 

RCW 9.91.020 prohibits operating a railroad while intoxicated. The statute reads: 
 
 Every person who, being employed upon any railway, as engineer, motor 
 operator, grip operator, conductor, switch tender, fire tender, bridge tender, 
 flagger, or signal operator, or having charge of stations, starting, regulating, or 
 running trains upon a railway, or being employed as captain, engineer, or other 
 officer of a vessel propelled by steam, or being the driver of any animal or 
 vehicle upon any public highway, street, or other public place, is intoxicated while 
 engaged in the discharge of any such duties, shall be guilty of a gross 
 misdemeanor. 
 

The statute penalizes the driver of an animal or vehicle upon any public highway who is 

intoxicated while engaged in discharge of any such duties. However, in State v. Wilson, 

the Court held this portion of the statute was impliedly repealed by subsequent 

enactment of the driving while intoxicated statute. State v. Wilson, 39 Wash. App. 883, 

696 P.2d 605 (1985). 

 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.31.100
https://app.leg.wa.gov/RCW/default.aspx?cite=9.91.020
https://1.next.westlaw.com/Document/Iba91f51bf39311d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740360000016d092d5733c613b568%3FNav%3DCASE%26fragmentIdentifier%3DIba91f51bf39311d983e7e9deff98dc6f%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=aeac1c855084697ba099243b66ec13f8&list=ALL&rank=2&sessionScopeId=f5127329beac48ae84d14b8cc36bd717fd0fa279d739c5b43fe41eaa4132507e&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iba91f51bf39311d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740360000016d092d5733c613b568%3FNav%3DCASE%26fragmentIdentifier%3DIba91f51bf39311d983e7e9deff98dc6f%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=aeac1c855084697ba099243b66ec13f8&list=ALL&rank=2&sessionScopeId=f5127329beac48ae84d14b8cc36bd717fd0fa279d739c5b43fe41eaa4132507e&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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§ 8.  FELONY DUI 

§ 8.1 Elements of the Offense of Felony DUI  

A. Overview 

In 2006, the legislature passed the first felony driving under the influence law. 

The law elevated a charge of DUI (RCW 46.61.502) or physical control (RCW 

46.61.504) from a gross misdemeanor to a felony, punishable under RCW 9.94A, 

where the person had, within ten years, four  or more prior offenses as defined in 

RCW 46.61.5055.  

In 2017, the legislature amended the law to make it a felony where a person has, 

within ten years, three or more prior offenses as defined in RCW 46.61.5055. 

See RCW 9.94A.515. The fact that the defendant has the requisite number of 

prior offenses is an essential element of felony DUI that the State must prove 

beyond a reasonable doubt. State v. Wu, 194 Wn.2d 880, 453 P.3d 975 (2019); 

State v. Chambers, 157 Wn.App 465, 468, 237 P.3d 352 (2010), review denied, 

170 Wn.2d 1031, 249 P.3d 623 (2011). 

Felony DUIs are prosecuted and tried in superior court. A person convicted of a 

felony DUI or physical control is sentenced under the Sentencing Reform Act, 

RCW 9.94A. 

In 2014, the Committee on Pattern Instructions developed WPICs for felony DUI 

and physical control cases. See WPIC Chapter 92. See § 21 discussing jury 

instructions in impaired driving cases. 

B. Statutory Elements 
 

A person commits the crime of felony DUI or physical control if the person: 

1. Has three or more prior offenses, as defined in RCW 46.61.5055(14), 
within ten (10) years; or 

2. The person has ever previously been convicted of: 

a.  A violation of RCW 46.61.520 (veh. homicide) committed while 
under the influence of intoxicating liquor or any drug; 

b. A violation of RCW 46.61.522 (veh. assault) committed while under 
the influence of intoxicating liquor or any drug;  

c. An out-of-state offense comparable to RCW 46.61.520 or .522 
(committed while under the influence of intoxicating liquor or any drug); 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.515
https://1.next.westlaw.com/Document/Ice9242501d1211eabbc4990d21dc61be/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403500000174651a2767062a0976%3FNav%3DCASE%26fragmentIdentifier%3DIce9242501d1211eabbc4990d21dc61be%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d9267c47cfcb20feba8ac181bd325c70&list=ALL&rank=1&sessionScopeId=aff0dfa1a90c21ff6943e5650a300bcbd4bb579f44315c8ce8bd81ead47f1bca&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2022774317&fn=_top&referenceposition=468&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2022774317&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2024844564&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2024844564&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=Ia2a17240a9e711da978f9558dabefcda&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.520
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.522
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.520
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.522
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d. A violation of felony DUI (RCW 46.61.502(6)) or felony physical 
control (46.61.504(6)). 
 

§ 8.2  “Prior Offense” for purposes of Felony Charge  
 

A. Definition of “Prior Offense” 
 

A “prior offense” means a state or equivalent local conviction, or comparable out-

of-state conviction. RCW 46.61.5055(14).  

A “prior offense” means any of the following: 

1. A conviction for a violation of  RCW 46.61.502 (DUI); 

2. A conviction for a violation of RCW 46.61.504 (physical control); 

3. A conviction for violation of RCW 46.25.110 (operate a commercial vehicle 

while having alcohol or THC in his or her system); 

4. A conviction for a violation of RCW 79A.60.040(2) (operate a vessel while 

under the influence); 

5. A conviction for a violation of RCW 79A.60.040(1) (operate a vessel in a 

reckless manner if the conviction is the result of a charge that was 

originally filed as a violation of RCW 79A.60.040(2)); 

6. A conviction for a violation of RCW 47.68.220 (operate an aircraft, while 

under the influence of intoxicating liquor or any drug); 

7. A conviction for a violation of RCW 47.68.220 (operate an aircraft in a 

careless or reckless manner if the conviction is the result of a charge that 

was originally filed as a violation of RCW 47.68.220 while under the 

influence of intoxicating liquor or any drug); 

8. A conviction for a violation of RCW 46.09.470(2) (operate any nonhighway 

vehicle under the influence); 

9. A conviction for a violation of RCW 46.10.490(2) (operate a snowmobile 

while under the influence of intoxicating liquor or narcotics or habit-forming 

drugs);  

10. A conviction for a violation of RCW 46.61.520 (vehicular homicide) 

committed while under the influence of intoxicating liquor or any drug, or a 

conviction for a violation of RCW 46.61.520 committed in a reckless 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.504
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.110
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=47.68.220
http://apps.leg.wa.gov/rcw/default.aspx?cite=47.68.220
http://apps.leg.wa.gov/rcw/default.aspx?cite=47.68.220
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.09.470
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.10.490
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.520&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.520&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.520&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.520&HistoryType=F
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manner or with the disregard for the safety of others if the conviction is the 

result of a charge that was originally filed as a violation of RCW 46.61.520 

committed while under the influence of intoxicating liquor or any drug; 

11. A conviction for a violation of RCW 46.61.522 (vehicular assault) 

committed while under the influence of intoxicating liquor or any drug, or a 

conviction for a violation of RCW 46.61.522 committed in a reckless 

manner or with the disregard for the safety of others if the conviction is the 

result of a charge that was originally filed as a violation of RCW 46.61.522 

committed while under the influence of intoxicating liquor or any drug; 

12. A conviction for a violation of RCW 46.61.5249 (negligent driving first 

degree), RCW 46.61.500 (reckless driving), RCW 9A.36.050 (reckless 

endangerment), if the conviction is the result of a charge that was 

originally filed as a violation of RCW 46.61.502(DUI) or RCW 46.61.504 

(physical control), or of RCW 46.61.520 (vehicular homicide) or RCW 

46.61.522 (vehicular assault); 

13. An out-of-state conviction for a violation that would have been a violation 

of any of the above listed offenses (a)(1); (2); (10); (11) or (12) if 

committed in this state; 

14. A deferred prosecution under chapter RCW 10.05 granted in a 

prosecution for a violation of RCW 46.61.502(DUI) or RCW 46.61.504 

(physical control); 

15. A deferred prosecution under chapter RCW 10.05 granted in a 

prosecution for a violation of RCW 46.61.5249 (negligent driving first 

degree), if the charge under which the deferred prosecution was granted 

was originally filed as a violation of RCW 46.61.502 (DUI), RCW 

46.61.504 (physical control); RCW 46.61.520 (vehicular homicide) or 

RCW 46.61.522 (vehicular assault); 

a. If a deferred prosecution is revoked based on a subsequent 
conviction for an offense listed as a prior offense in RCW 
46.61.5055(14) (a), the subsequent conviction shall not be treated 
as a prior offense of the revoked deferred prosecution for the 
purposes of sentencing. 

16. A deferred prosecution granted in another state for a violation of driving or 

having physical control of a vehicle while under the influence of 

intoxicating liquor or any drug if the out-of-state deferred prosecution is 

equivalent to the deferred prosecution under chapter 10.05 RCW, 
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including a requirement that the defendant participate in a chemical 

dependency treatment program;  

17.  A deferred sentence imposed in a prosecution for a violation of RCW 

46.61.5249 (negligent driving first degree), RCW 46.61.500 (reckless 

driving), RCW 9A.36.050 (reckless endangerment), if the charge under 

which the deferred sentence was imposed was originally filed as a 

violation of RCW 46.61.502, RCW 46.61.504 or RCW 46.61.520 or RCW 

46.61.522.  

B. Definition of “Within Ten Years” 
 

A “prior offense”, as defined by law, must be “within ten years”. RCW 

46.61.5055(14) defines “within ten years” as follows: 

Within ten years” means that the arrest for a prior offense occurred 
within ten years before or after the arrest for the current offense. 

The driver must already have the requisite number of prior DUI-related 

convictions at the time of the driving event giving rise to the current charge in 

order to have committed a felony offense. State v. Castle, 157 Wn. App. 539, 

234 P.3d 260 (2010). 

 

§ 8.3  Convictions for “Prior Offenses” are Elements of the Crime 
of Felony DUI because they are Predicate Offenses   

 

A.  A Predicate Offense must be Pled and Proved to the Jury 
beyond a Reasonable Doubt  
 

Where a prior conviction is an element of the crime charged or elevates an 

offense from a misdemeanor to a felony it is considered a “predicate offense”. 

The predicate offense is an element of the offense and must be pled and proved 

beyond a reasonable doubt. State v. Roswell, 165 Wn.2d 186, 16 P.3d 705 

(2008).   See State v. Chambers, 157 Wn. App 465, 237 P.3d 352 (2010), 

review denied, 170 Wn. 2d 1031 (2011) (felony DUI trial). Only prior offenses that 

meet the statutory definition set out in RCW 46.61.5055(14) are admissible as 

predicate offenses elevating a DUI to a felony. State v. Wu, 194 Wn.2d 880, 453 

P.3d 975 (2019). In a felony DUI trial, the existence of the prior offenses (as 

defined by statute) and that it pertains to the defendant must be proved by the 

State. State v. Allen, 5 Wn. App. 2d 32, 425 P.3d 529 (2018). See State v. 
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Cochrane, 160 Wn. App. 18, 253 P.3d 95 (2011); State v. Santos, 163 Wn. App 

780, 260 P.3d 982 (2011).  

While the existence of the prior predicate offenses is an essential element of the 

crime of felony DUI that must be proved beyond a reasonable doubt, providing 

the specific details of each of the prior offenses is not an essential element that 

must be alleged in the charging document. State v. Cochrane, 160 Wn. App. 18, 

253 P.3d 95 (2011). 

 B.  The Trial Court Determines the Admissibility of the Prior 
Offenses then the Jury Determines if the Essential Elements of 
Felony DUI are Proven   
 

In State v. Wu, the State Supreme Court settled a conflict between two divisions 

of the State Court of Appeals as to whether the trial judge or the jury should 

decide prior conviction qualification issues. The Wu court held the admissibility of 

the prior convictions is a legal question properly for the trial court judge. Whether 

the prior conviction qualifies as a predicate offense is a threshold question of law 

for the court, and not an essential element of the crime of felony DUI. State v. 

Wu, 194 Wn.2d 880, 453 P.3d 975 (2019). If a prior offense meets the statutory 

definition in RCW 46.61.5055(14) it can be admitted as evidence of the felony 

DUI. It is then the job of the jury to decide whether the essential elements of the 

crime are proven, i.e., did the defendant have the requisite prior offenses within 

10 years at the time he or she committed the current charged DUI or physical 

control.  

 

C. The Involvement of Alcohol or Drugs In a Prior Conviction is not 
an Essential Element of Felony DUI  
 
Under RCW 46.61.5055(14), a conviction for a negligent driving first degree, 

reckless driving or reckless endangerment is a “prior offense” if the conviction is 

the result of a charge that was originally filed as a violation of DUI, physical 

control, vehicular homicide or vehicular assault. In State v. Wu, the State 

Supreme Court settled a conflict between two divisions of the State Court of 

Appeals as to whether the involvement of alcohol or drugs in the prior conviction 

is an essential element of felony DUI. The court rejected the position that even if 

the prior conviction meets the statutory definition, the State must additionally 

prove, beyond a reasonable doubt, the defendant’s prior conviction involved 

alcohol or drugs. State v. Wu, 194 Wn. 2d 880, 453 P.3d 975 (2019). In Wu, the 

Court relies on a plain language reading of the statute to hold that a reckless 

driving conviction, originally filed as a DUI, qualifies as a prior offense. The statue 
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does not require any additional showing that the reckless driving conviction 

involved alcohol or drugs.  
 

 

D. Determination Whether an Out-of-State Conviction is a “Prior 
Offense” under RCW 46.61.5055 is a Threshold Question of Law 
for the Trial Court  
 

In Washington, an out-of-state conviction can count as a “prior offense”. RCW 

46.61.5055(14). The out-of-state conviction is a “prior offense” under RCW 

46.61.5055, if it “would have been a violation of” an offense in Washington and is 

one so designated in RCW 46.61.5055(14)(xiii). These include, as defined in § 

8.2 above: DUI, physical control, vehicular homicide, vehicular assault or a 

conviction for negligent driving in the first degree, reckless driving, or reckless 

endangerment, if originally filed as DUI, physical control, vehicular assault or 

vehicular homicide. Also, a prior conviction for a comparable out-of-state offense 

for vehicular homicide or assault, committed while under the influence, elevates a 

DUI or physical control offense to a felony. RCW 46.61.502(6) (b); RCW 

46.61.504(6) (b). 

In State v. Chambers the Court rejected the contention that the question of 

whether a prior offense met the statutory definition of a comparable Washington 

offense must be proved to the jury. Instead, the Court held that whether a prior 

California conviction for misdemeanor DUI met the statutory definition of DUI 

under Washington law, as required to qualify the California DUI as prior offense 

for purposes of elevating misdemeanor to felony DUI, was a threshold question 

of law for the trial court, and not the jury. To make its determination, the judge 

looks to the elements of the crime and not the underlying facts alleged. State v. 

Chambers, 157 Wn. App 465 (2010), review denied, 170 Wn.2d 1031(2011)  

Accord State v. Cochrane, 160 Wn. App. 18, 253 P.3d 95 (2011) (whether a 

violation of a local ordinance is comparable or equivalent to a DUI offense, as 

required to constitute a predicate offense for felony DUI is a threshold question of 

law.)  

1. State v. Arndt Strikes Down use of Oregon DUI to Calculate Offender 

Score under SRA holding Oregon Offense not “Legally Comparable” 

Under the Sentencing Reform Act (SRA), the state must prove by a 

preponderance of the evidence the existence of prior convictions used to 

calculate an offender score for sentencing purposes. State v. Olsen, 180 

Wn. 2d 468, 325 P.3d 187 (2014);  State v. Arndt, 179 Wn. App. 373, 320 

P.3d 104 (2014)(relying on State v. Ford, 137 Wn. 2d 472 (1999).  For 

certain offenses, such as vehicular homicide or vehicular assault, a 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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sentencing court may include serious misdemeanor traffic offenses, such 

as DUI, in the offender score. RCW 9.94A.525.  An out-of-state conviction 

may be used to calculate the offender score only if it is a “comparable 

offense”. The SRA requires the sentencing court to make a determination 

of whether the out-of-state conviction is “comparable” to a Washington 

conviction. The Washington state Supreme Court adopted a two-part 

analysis to determine if an out-of-state offense is comparable. State v. 

Thiefault, 160 Wn.2d 409, 415, 158 P.3d 580 (2007); In re Lavery, 154 

Wn. 2d 249, 258, 111 P.3d 837 (2005). Accord State v. Arndt, 179 Wn. 

App. 373, 320 P.3d 104 (2014). In State v. Olsen, our state Supreme 

Court affirmed this two-part analysis, finding such a judicial determination 

would not usurp the role of the jury, in violation of Sixth Amendment 

protections. State v. Olsen, 180 Wn. 2d 468, 325 P.3d 187 (2014) 

(upholding Washington’s test in light of Descamps v. United States, 133 

S.Ct 2276(2014)). 
 

When conducting the two-part analysis, the sentencing court first 

determines whether the offenses are legally comparable, i.e., whether the 

elements of the out-of-state offense are substantially similar to the 

elements of the Washington offense. Second, even if the offenses are not 

legally comparable, the sentencing court can still include the out-of-state 

conviction in the offender score if the offenses are factually comparable. In 

making the factual comparison, the court may rely on facts in the out-of-

state record only if they are admitted, stipulated to, or proved beyond a 

reasonable doubt. State v. Olsen, 180 Wn. 2d 468, 325 P.3d 187 (2014); 

State v. Arndt, 179 Wn. App. 373, 320 P.3d 104 (2014). See In re 

Lavery, 154 Wn. 2d 249, 258, 111 P.3d 837 (2005); State v. Ford, 137 

Wn. 2d 472, 973 P.2d 452 (1999).  

 

In State v. Arndt, the defendant pleaded guilty to vehicular assault. At 

sentencing, the defendant argued, among other things, that his two 

Oregon DUI convictions should not be included in his offender score 

because the state failed to prove they are comparable offenses. State v. 

Arndt, 179 Wn. App. 373, 320 P.3d 104 (2014) (the application of this 

comparability analysis to non-statutory elements of the offenses appears 

to be a matter of first impression. See discussion in footnote 7). The Arndt 

court agreed and reversed for re-sentencing finding the Oregon DUIs are 

not “legally comparable”. The Arndt court reached its decision by 

comparing Washington and Oregon court decisions that adopt different 

interpretations of the same statutory element of “under the influence” and 

thus provide different standards; Oregon defines under the influence 

http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A.525
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https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2033382047&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i39556875ef1947bcab2c3d9f4eed5be5
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2030816548&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5e24f31cc7fc49a2a226c6dba0a79f07
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focusing on the driver’s faculties, while Washington focuses on the ability 

to drive. The Court notes that nothing in the record for the Oregon DUIs 

allow a finding the defendant admitted or stipulated in his guilty plea 

agreement that his intoxication “affected his ability to drive” (if this had 

been the case, the admission would make the Oregon priors “factually 

comparable” because the admitted facts would be within the Washington 

adopted interpretation of “under the influence”). The Arndt decision only 

discusses the “under the influence” prong of the DUI law because the per 

se breath or blood test prong was not at issue.  
 
 

2. Non-felony Sentencing with Out-of- State Conviction. 
 

Note that at sentencing for a gross misdemeanor DUI or physical control, 

RCW 46.61.5055 counts an out-of-state conviction as a prior offense for “a 

violation that would have been a violation” of DUI, physical control, 

vehicular homicide, vehicular assault.  While Washington’s Supreme Court 

has held that misdemeanor sentencing is not governed by the SRA, there 

is no court decision that addresses a challenge to use of an out-of-state 

conviction for sentencing purposes under RCW 46.61.5055. See Harris v. 

Charles, 171 Wn.2d 455, 256 P.3d 328 (2011) (discussing differing 

application between felony and misdemeanor offense of pretrial credit for 

electronic home monitoring). 
 

E. Methods Used to Prove a Prior Conviction at Trial 
 

The best method of proving a prior conviction is a certified copy of the judgment 

and sentence, but other comparable documents of record or transcripts of prior 

proceedings may be used. State v. Goggin, 185 Wn. App. 59, 339 P.3d 983 

(2014), rev. denied, 182 Wn. 2d 1027 (2015); In re Adolph, 170 Wn. 2d 556, 243 

P.3d 540 (2010). The prosecutor may introduce other comparable evidence 

regardless of whether the certified copy of a judgment and sentence is 

unavailable. In re Adolph, 170 Wn. 2d 556, 243 P.3d 540 (2010) (declining to 

follow dicta to the contrary in earlier cases). 

In State v. Goggin, the Court held, against a Confrontation Clause challenge, 

that the document establishing defendant’s prior judgement and sentence for DUI 

in another state was not “testimonial” in nature, and its admission did not violate 

defendant’s right to confrontation. The Court characterized this document as 

inherently trustworthy and it was not created in anticipation of litigation or to 

prove a fact at trial. State v. Goggin, 185 Wn. App. 59, 339 P.3d 983 (2014) (no 

error where court admitted document under RCW 5.44.010). Accord State v. 

Benefiel, 131 Wn. App. 651, 128 P.3d 1251 (2006). 
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1. Stipulation to Priors at Trial. 

The question of whether to allow a defendant to admit or stipulate to 

evidence of prior convictions is within the discretion of the trial judge. 

State v. Gladden, 116 Wn. App 561, 66 P.2d 1095 (2003).  

Prosecution is entitled to prove its case by evidence of its own 
choice, and criminal defendant may not stipulate to admit his 
way out of full evidentiary force of case as the government 
chooses to present it. 

Old Chief v. United States, 519 U.S. 172, 117 S. Ct. 644, 136 

L.Ed 2d 574 (1997). 

In Old Chief v. United States, the U.S. Supreme Court held it was an 

abuse of discretion to deny defendant’s offer to so stipulate when the 

name and nature of the prior offense in that case raised a risk of verdict 

tainted by improper considerations. In Old Chief, defendant was charged 

with possession of a firearm by a person with a prior felony conviction. 

Defendant sought to stipulate to a prior felony, without providing the jury 

information that the prior felony was an assault causing serious bodily 

injury. See also State v. Johnson, 90 Wn. App 54, 950 P.2d 981 (1998).  

When a defendant stipulates to a prior conviction where the prior 

conviction is an element of the offense, the court must accept the 

stipulation and shield the jury from hearing evidence that led to the prior 

conviction. State v. Roswell, 165 Wn.2d 186, 196 P.32d 705 (2008). 

Accord State v. Taylor, 4 Wn. App. 2d 381, 421 P.3d 983 (2018) (holding 

as a matter of first impression that the Old Chief doctrine applies with 

equal effect to stipulation at trial to post conviction no contact orders.)   

However, a defendant is not entitled to a stipulation to remove an element 

of an offense from the jury’s consideration. A defendant charged with a 

crime, for which the defendant's prior conviction constitutes an element 

which raises the level of the crime from a misdemeanor to a felony, cannot 

waive his right to a jury trial on a prior conviction element. State v. 

Roswell, 165 Wn.2d 186, 195, 196 P.32d 705 (2008) (discussing Old 

Chief case); State v. Gladden, 116 Wn.App. 561, 56 P.3d 1095 (2003). 

Where appropriate, the jury must be instructed on the definition of “prior 

offense”. WPIC 92.27. See WPIC 4.78 (“Old Chief stipulation”) for 

instruction when a defendant stipulates to a crime that is an element of the 

offense.  
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https://1.next.westlaw.com/Document/I9d12947089fa11e8a018fb92467ccf77/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740120000016a04cb5858fad1e0d7%3FNav%3DCASE%26fragmentIdentifier%3DI9d12947089fa11e8a018fb92467ccf77%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f0913415ef541bb975c80739912e1308&list=ALL&rank=2&sessionScopeId=ca4c4733ef60158decacc7c49fa21614a6e828dc91f553ded06d2d7370fcfb30&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2017580907&fn=_top&referenceposition=196&findtype=Y&vr=2.0&db=0000804&wbtoolsId=2017580907&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2017580907&fn=_top&referenceposition=196&findtype=Y&vr=2.0&db=0000804&wbtoolsId=2017580907&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003301493&fn=_top&referenceposition=1095&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003301493&HistoryType=F
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=Ia2a17240a9e711da978f9558dabefcda&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
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F. Proof of Identity Necessary for Admissibility of Prior Offenses at 
Trial 
 

In addition to proving the priors with competent and sufficient evidence, the State 

must also show, beyond a reasonable doubt, that the person named in earlier 

judgments or court documents and the defendant presently sitting in the 

courtroom charged with the current offense is the same person. State v. Goggin, 

185 Wn. App. 59, 339 P.3d 983 (2014) (State presented sufficient evidence of 

identity in felony DUI trial to admit out of state judgment and sentence to prove 

prior DUI); State v. Santos, 163 Wn. App. 780, 260 P.3d 982(2011) (felony DUI 

conviction reversed, and gross misdemeanor conviction entered where state 

failed to present any evidence to identify defendant as the person who committed 

prior DUIs). See also State v. Huber, 129 Wn. App 499, 119 P.3d 388 (2005) 

(bail jumping case). 
   

The best evidence of a prior conviction is a certified copy of the 
judgment. But a recent bail jumping case sets forth the general rule 
that we apply here: ‘[W]hen criminal liability depends on the 
accused's being the person to whom a document pertains ... the 
State must do more than authenticate and admit the document; it 
also must show beyond a reasonable doubt ‘that the person named 
therein is the same person on trial.’  This showing cannot be based 
on the document; it must be based on independent evidence that ‘the 
person named therein is the defendant in the present action,’ which 
includes booking photographs or fingerprints, eyewitness 
identification, or distinctive personal information. 
 

State v. Santos, 163 Wn.App. 780 at 784(2011) (citations omitted). 

 

In Santos, the Court pointed out that other independent evidence, such as the 

location, time frame, and similarity of the prior offenses and the name of the 

defendant in each judgment, can be considered to determine whether the 

defendant is the individual who has the prior offenses. State v. Santos, 163 

Wn.App. 780 at 784(2011) (citing State v. Brezillac,19 Wn.App 11, 573 P.2d 

1343 (1978)). In State v. Goggin, the Court addressed this issue in a felony DUI 

case. The Goggins court noted that the prosecutor’s burden can be met by 

presenting booking photographs, booking fingerprints, eyewitness identifications, 

a certified copy of a driver’s license, or other distinctive personal information. 

State v. Goggin, 185 Wn. App. 59, 339 P.3d 983 (2014) (State presented 

sufficient evidence of identity to admit judgement and sentence of out of state 

DUI in felony DUI case).  

https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035076610&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i0a75468e0b274ce8ae7dabfb786d62a8
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035076610&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i0a75468e0b274ce8ae7dabfb786d62a8
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026155219&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026155219&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007288315&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007288315&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000800&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026155219&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026155219&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026155219&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026155219&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000800&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026155219&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026155219&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000800&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026155219&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026155219&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1978108139&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1978108139&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1978108139&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1978108139&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035076610&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i0a75468e0b274ce8ae7dabfb786d62a8
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035076610&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i0a75468e0b274ce8ae7dabfb786d62a8
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035076610&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i0a75468e0b274ce8ae7dabfb786d62a8
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G.  Defendant has no Right to Contest the Validity of a Prior 
Conviction at Sentencing Except for Facial Invalidity 

 

The State is not required to prove the constitutional validity of prior convictions 
used to calculate a defendant’s offender score under the SRA. State v. Irish, 
173 Wn.2d 787, 272 P.3d 207 (2012). A criminal defendant generally has no right 
to contest the validity of a previous conviction in connection with a current 
sentencing. A defendant seeking to challenge the validity of a prior conviction 
must exhaust established postconviction avenues of relief, such as a personal 
restraint petition. State v. Ammons, 105 Wn.2d 175, 713 P.2d 719 (1986). An 
exception to the general rule exists where the prior conviction to be used at 
sentencing is “constitutionally invalid on its face”. The defendant, and not the 
State, bears the burden of establishing the unconstitutionality of his or her prior 
conviction. State v. Blair, 191 Wn.2d 155, 421 P.3d 937 (2018). Note that where 
a challenge to the use of a prior conviction is made in a collateral attack, the 
invalidity may be facial, statutory, constitutional, or jurisdictional. State v. Blair, 
191 Wn.2d 155, 421 P.3d 937 (2018).  

 

H.  Defendant Has no Right to Bifurcate Felony DUI Trial so Jury 
Would only Learn of Priors after Finding Guilt on DUI 

 

 In State v. Tysyachuk, 13 Wn. App. 2d 35, 461 P.3d 403 (2020), defendant 

appealed denial of his motion to bifurcate his felony DUI trial so that the jury 

would only learn of his prior DUI offenses if it first found him guilty of the charged 

offense. He proposed that in the first phase of trial, the jury would render a 

verdict on the DUI and in the second phase, determine if he had the requisite 

priors to elevate the offense to a felony. The Tysyachuk Court, relying on State 

v. Roswell, 165 Wn.2d 186, 196 P.3d 705 (2008), held that because the 

existence of the prior offense was an element of the crime charged, the trial court 

did not abuse it’s discretion in denying a bifurcated trial. State v. Roswell 

addressed a similar bifurcation proposal in a sex offense case and expressly 

rejected the argument that a defendant has a right to a bifurcated trial when prior 

convictions are an essential element of the charged crime. State v. Tysyachuk, 

13 Wn. App.2d at 50. The Tysyachuk decision acknowledges a trial court has 

discretion to allow such bifurcation, but holds a defendant has no right to this 

process. The decision points to the fact that the trial court applied a procedure 

approved to reduce prejudice, i.e., using the statutory citation when instructing 

the jury on defendant’s stipulation to prior offenses.  

 

https://1.next.westlaw.com/Document/I73a058d858ec11e1b71fa7764cbfcb47/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7401200000164f1cbcf27c28631d5%3FNav%3DCASE%26fragmentIdentifier%3DI73a058d858ec11e1b71fa7764cbfcb47%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c256ab96b644b14ba41cc65c7c58e9d&list=ALL&rank=2&sessionScopeId=4085d36ebf9ea1b82fdd38685018241e23f361e61521302f35e26e7553de1c19&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I73a058d858ec11e1b71fa7764cbfcb47/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7401200000164f1cbcf27c28631d5%3FNav%3DCASE%26fragmentIdentifier%3DI73a058d858ec11e1b71fa7764cbfcb47%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c256ab96b644b14ba41cc65c7c58e9d&list=ALL&rank=2&sessionScopeId=4085d36ebf9ea1b82fdd38685018241e23f361e61521302f35e26e7553de1c19&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I430ba903f39311d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7401200000164f1cd4d9ac286332c%3FNav%3DCASE%26fragmentIdentifier%3DI430ba903f39311d99439b076ef9ec4de%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e5a3906caad0757815568faeab94f36b&list=ALL&rank=2&sessionScopeId=4085d36ebf9ea1b82fdd38685018241e23f361e61521302f35e26e7553de1c19&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I3c6a60c0911711e8809390da5fe55bec/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad62aef00000165210f09bfc226f992%3FNav%3DCASE%26fragmentIdentifier%3DI3c6a60c0911711e8809390da5fe55bec%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=24453c0860a5aff50e45cd967b93db07&list=ALL&rank=1&sessionScopeId=5c462e74564eb080b05ccb580eaa0b0c64b0cae49d730f719ab8e7154c8ddbfd&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I3c6a60c0911711e8809390da5fe55bec/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad62aef00000165210f09bfc226f992%3FNav%3DCASE%26fragmentIdentifier%3DI3c6a60c0911711e8809390da5fe55bec%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=24453c0860a5aff50e45cd967b93db07&list=ALL&rank=1&sessionScopeId=5c462e74564eb080b05ccb580eaa0b0c64b0cae49d730f719ab8e7154c8ddbfd&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I3c6a60c0911711e8809390da5fe55bec/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad62aef00000165210f09bfc226f992%3FNav%3DCASE%26fragmentIdentifier%3DI3c6a60c0911711e8809390da5fe55bec%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=24453c0860a5aff50e45cd967b93db07&list=ALL&rank=1&sessionScopeId=5c462e74564eb080b05ccb580eaa0b0c64b0cae49d730f719ab8e7154c8ddbfd&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib6f0ad507eb811ea99df8ae889484d86/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403500000174651f502a062a0b3e%3FNav%3DCASE%26fragmentIdentifier%3DIb6f0ad507eb811ea99df8ae889484d86%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=00a28b7b1f5726e26e0a1c96d0a43aa8&list=ALL&rank=1&sessionScopeId=aff0dfa1a90c21ff6943e5650a300bcbd4bb579f44315c8ce8bd81ead47f1bca&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib6f0ad507eb811ea99df8ae889484d86/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403500000174651f502a062a0b3e%3FNav%3DCASE%26fragmentIdentifier%3DIb6f0ad507eb811ea99df8ae889484d86%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=00a28b7b1f5726e26e0a1c96d0a43aa8&list=ALL&rank=1&sessionScopeId=aff0dfa1a90c21ff6943e5650a300bcbd4bb579f44315c8ce8bd81ead47f1bca&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I167f2f94c22711ddb77d9846f86fae5c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74035000001746522eb9c062a0c07%3FNav%3DCASE%26fragmentIdentifier%3DI167f2f94c22711ddb77d9846f86fae5c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=69ae894539cb491a010d50b8bc4a123b&list=ALL&rank=2&sessionScopeId=aff0dfa1a90c21ff6943e5650a300bcbd4bb579f44315c8ce8bd81ead47f1bca&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I167f2f94c22711ddb77d9846f86fae5c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74035000001746522eb9c062a0c07%3FNav%3DCASE%26fragmentIdentifier%3DI167f2f94c22711ddb77d9846f86fae5c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=69ae894539cb491a010d50b8bc4a123b&list=ALL&rank=2&sessionScopeId=aff0dfa1a90c21ff6943e5650a300bcbd4bb579f44315c8ce8bd81ead47f1bca&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I167f2f94c22711ddb77d9846f86fae5c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74035000001746522eb9c062a0c07%3FNav%3DCASE%26fragmentIdentifier%3DI167f2f94c22711ddb77d9846f86fae5c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=69ae894539cb491a010d50b8bc4a123b&list=ALL&rank=2&sessionScopeId=aff0dfa1a90c21ff6943e5650a300bcbd4bb579f44315c8ce8bd81ead47f1bca&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib6f0ad507eb811ea99df8ae889484d86/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403500000174651f502a062a0b3e%3FNav%3DCASE%26fragmentIdentifier%3DIb6f0ad507eb811ea99df8ae889484d86%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=00a28b7b1f5726e26e0a1c96d0a43aa8&list=ALL&rank=1&sessionScopeId=aff0dfa1a90c21ff6943e5650a300bcbd4bb579f44315c8ce8bd81ead47f1bca&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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§ 9. VEHICLE IMPOUNDMENT FOR DUI  

 

[NOTE: §9.2 (Right to Civil Impound Hearing) and the Appendix I (sample 
impound order) were prepared by Judge Jeffrey J. Jahns, Kitsap County District 
Court] 

§ 9.1  Mandatory Warrantless Vehicle Impoundment 
Unconstitutional 

 

The legislature enacted “Hailey’s law” in 2011, which required impoundment of a vehicle 

when the driver is arrested for DUI or being in physical control of the vehicle under the 

influence of alcohol or drugs. It also prevented the impaired driver from redeeming the 

impounded vehicle for a period of twelve hours. The impoundment was mandatory even 

if the vehicle was safely off the roadway or another person was safely able to drive it 

away.  “Hailey’s Law” was codified at RCW 46.55.350-.360.  

In 2019, the State Supreme Court decided State v. Villela, holding the mandatory 

impoundment provisions of the law unconstitutional in violation of article I, § 7 of the 

State Constitution. The Court held the Constitution requires the arresting officer use his 

or her discretion to determine if impoundment is reasonable and that there are no 

reasonable alternatives to impoundment. State v. Villela, 194 Wn. 2d 451, 450 P.3d 

170 (2019).  

In 2020, the legislature amended and repealed those portions of the law making the DUI 

impound mandatory and clarified that in cases where a vehicle is lawfully impounded, 

following a DUI or physical control arrest, the twelve-hour restriction on redemption of 

the vehicle still applies. 2020 Wash. Laws ch.117 (repealing RCW 46.55.350). 

 § 9.2  Impoundment and Mandatory Twelve-Hour Hold may be 
Lawful Upon Arrest for Impaired Driving 

 

An impoundment is lawful under article I, section 7 only if, in the judgment of the 

impounding officer, it is reasonable under the circumstances and there are no 

reasonable alternatives. State v. Villela, 194 Wash. 2d 451, 460, 450 P.3d 170, 175 

(2019).  

RCW 46.55.113 provides for impoundment following arrest for DUI or 
physical control. if a police officer determines impoundment is reasonable 
and that there are no reasonable alternatives to impoundment, the officer 
may take custody of a vehicle, and provide for its prompt removal to a place 
of safety when the driver of a vehicle is arrested for a violation of RCW 
46.61.502 or 46.61.504. See RCW 46.55.113(2)(e);State v. Villela, 194 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.55.350&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.55.350&HistoryType=F
https://1.next.westlaw.com/Document/Ia3820d40f11411e9be36860eb2f983f8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74035000001732c092f133db35952%3FNav%3DCASE%26fragmentIdentifier%3DIa3820d40f11411e9be36860eb2f983f8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=04f7ca47f815d2cb99aec3d5d29d928f&list=ALL&rank=2&sessionScopeId=0f67845b505db1b417e5e0457ad332be955ed3561a904fb3bf95d9895931a585&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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Wn. 2d 451, 450 P.3d 170 (2019). Following such a lawful impoundment, 
provisions of the mandatory 12-hour hold, set forth in RCW 46.55.360, 
come into effect. 

RCW 46.55.360 provides: 

(1)(a) When a driver of a vehicle is arrested for a violation of RCW 
46.61.502 or RCW 46.61.504 and the officer directs the impoundment of 
the vehicle under RCW 46.55.113 (2)(e), the vehicle must be impounded 
and retained under the process outlined in RCW 46.55.360. With the 
exception of the twelve-hour hold mandated under this section, the 
procedures for notice, redemption, storage, auction, and sale shall remain 
the same as for other impounded vehicles under this chapter. 

 (b) [Inventory Authorized]. If the police officer directing that a vehicle 
be impounded under RCW 46.55.113(2)(e) has: 

 (i) Waited thirty minutes after the police officer contacted the police 
dispatcher requesting a registered tow truck operator and the tow truck 
responding has not arrived, or 

 (ii) If the police officer is presented with exigent circumstances such as 
being called to another incident or due to limited available resources being 
required to return to patrol, 

the police officer may place the completed impound order and inventory 
inside the vehicle and secure the vehicle by closing the windows and 
locking the doors before leaving. 

 (c) [Law Enforcement Liability]. If a police officer has secured the 
vehicle and left it pursuant to (b) of this subsection, the police officer and 
the government or agency employing the police officer shall not be liable 
for any damages to or theft of the vehicle or its contents that occur 
between the time the officer leaves and the time that the registered tow 
truck operator takes custody of the vehicle, or for the actions of any 
person who takes or removes the vehicle before the registered tow truck 
operator arrives. 

(2)(a) [12 Hour Redemption Period for Driver/Registered Owner]. 
When a vehicle is impounded under RCW 46.55.113(2)(e) and the driver 
is a registered owner of the vehicle, the impounded vehicle may not be 
redeemed within a twelve-hour period following the time the impounded 
vehicle arrives at the registered tow truck operator's storage facility as 
noted in the registered tow truck operator's master log, unless there are 
two or more registered owners of the vehicle or there is a legal owner of 
the vehicle that is not the driver of the vehicle. A registered owner who is 
not the driver of the vehicle or a legal owner who is not the driver of the 
vehicle may redeem the impounded vehicle after it arrives at the 
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registered tow truck operator's storage facility as noted in the registered 
tow truck operator's master log. 

 (b) [Law Enforcement Redemption Notification Requirements]. 
When a vehicle is impounded under RCW 46.55.113(2)(e)and the driver is 
a registered owner of the vehicle, the police officer directing the impound 
shall notify the driver that the impounded vehicle may not be redeemed 
within a twelve-hour period following the time the impounded vehicle 
arrives at the registered tow truck operator's storage facility as noted in the 
registered tow truck operator's master log, unless there are two or more 
registered owners or there is a legal owner who is not the driver of the 
vehicle. The police officer directing the impound shall notify the driver that 
the impounded vehicle may be redeemed by either a registered owner or 
legal owner, who is not the driver of the vehicle, after the impounded 
vehicle arrives at the registered tow truck operator's storage facility as 
noted in the registered tow truck operator's master log. 

 (3)(a) [Redemption Period When Driver is Not Registered Owner]. 
When a vehicle is impounded under RCW 46.55.113(2)(e) and the driver 
is not a registered owner of the vehicle, the impounded vehicle may be 
redeemed by a registered owner or legal owner, who is not the driver of 
the vehicle, after the impounded vehicle arrives at the registered tow truck 
operator's storage facility as noted in the registered tow truck operator's 
master log. 

 (b) [Law Enforcement Redemption Notification Requirements]. 
When a vehicle impounded under RCW 46.55.113(2)(e) and the driver is 
not a registered owner of the vehicle, the police officer directing the 
impound shall notify the driver that the impounded vehicle may be 
redeemed by a registered owner or legal owner, who is not the driver of 
the vehicle, after the impounded vehicle arrives at the registered tow truck 
operator's storage facility as noted in the registered tow truck operator's 
master log. 

 (c) [Commercial or Farm Transport Vehicle]. If the vehicle is a 
commercial vehicle or farm transport vehicle and the driver of the vehicle 
is not the owner of the vehicle  prior to determining that no reasonable 
alternatives to impound exist and directing impoundment of the vehicle 
under RCW 46.55.113(2)(e), the police officer must have attempted in a 
reasonable and timely manner to contact the owner, and release the 
vehicle to the owner if the owner was reasonably available and not under 
the influence of alcohol or any drug.  

 (d) [Tow Truck Operator Notification to Law Enforcement]. The 
registered tow truck operator shall notify the agency that ordered that the 
vehicle be impounded when the vehicle arrives at the registered tow truck 
operator's storage facility and has been entered into the master log 
starting the twelve-hour period. 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.55.113
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(4) [Tow Truck Operator Liability]. A registered tow truck operator that 
releases an impounded vehicle pursuant to the requirements stated in this 
section is not liable for injuries or damages sustained by the operator of 
the vehicle or sustained by third parties that may result from the vehicle 
driver's intoxicated state. 

(5) [“Farm Transport Vehicle”]. For purposes of this section "farm 
transport vehicle" means a motor vehicle owned by a farmer and that is 
being actively used in the transportation of the farmer's or another farmer's 
farm, orchard, aquatic farm, or dairy products, including livestock and 
plant or animal wastes, from point of production to market or disposal, or 
supplies or commodities to be used on the farm, orchard, aquatic farm, or 
dairy, and that has a gross vehicle weight rating of 7,258 kilograms 
(16,001 pounds) or more. 

§ 9.3  Law Enforcement Liability 
 

RCW 46.55.370 limits law enforcement liability where an impoundment violated the 

statute, but the officer had reasonable suspicion to believe the arrestee was under the 

influence of intoxicating liquor or any drug: 

If an impoundment arising from an alleged violation of RCW 46.61.502 or 
RCW 46.61.504 is determined to be in violation of this chapter, then the 
police officer directing the impoundment and the government employing the 
officer are not liable for damages for loss of use of the vehicle if the officer 
had reasonable suspicion to believe that the driver of the vehicle was driving 
while under the influence of intoxicating liquor or any drug, or was in 
physical control of a vehicle while under the influence of intoxicating liquor 
or any drug. 

§ 9.4 Impoundment for Vehicle not Equipped with Functioning 
Ignition Interlock Device 

 

A law enforcement officer may impound a vehicle, at his or her discretion, upon 

determining that a person restricted to use of only a motor vehicle equipped with 

a functioning ignition interlock device is operating a motor vehicle that is not so 

equipped, in violation of RCW 46.20.740(2). RCW 46.55.113.  

 

§ 9.5  Right to Civil Impoundment Hearing 
 

RCW 46.55.120(2) authorizes any person seeking to redeem a vehicle to contest the 

validity of the impoundment or the amount of towing and storage charges in a court of 

limited jurisdiction. The request for hearing must be received by the court within 10 days 
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after the tow truck operator provides written notice of the right to a hearing, or the 

hearing is waived. The person seeking the hearing is required to pay a civil filing fee. 

RCW 46.55.120(2) provides: 

(2)(a) [Tow Truck Operator Written Notice]. The registered tow truck 
operator shall give to each person who seeks to redeem an impounded 
vehicle, or item of personal property registered or titled with the 
department, written notice of the right of redemption and opportunity for a 
hearing, which notice shall be accompanied by a form to be used for 
requesting a hearing, the name of the person or agency authorizing the 
impound, and a copy of the towing and storage invoice. The registered 
tow truck operator shall maintain a record evidenced by the redeeming 
person's signature that such notification was provided. 

 (b) [Impoundment Hearing]. Any person seeking to redeem an 
impounded vehicle under this section has a right to a hearing in the district 
or municipal court for the jurisdiction in which the vehicle was impounded 
to contest the validity of the impoundment or the amount of towing and 
storage charges. 

[District Court Jurisdiction]. The district court has jurisdiction to 
determine the issues involving all impoundments including those 
authorized by the state or its agents. 

[Municipal Court Jurisdiction]. The municipal court has jurisdiction to 
determine the issues involving impoundments authorized by agents of the 
municipality. 

[Request for Hearing Must be Received by Court Within 10 Days]. Any 
request for a hearing shall be made in writing on the form provided for that 
purpose and must be received by the appropriate court within ten days of 
the date the opportunity was provided for in (a) of this subsection and 
more than five days before the date of the auction. 

[Filing Fee]. At the time of the filing of the hearing request, the petitioner 
shall pay to the court clerk a filing fee in the same amount required for the 
filing of a suit in district court. 

[Right to Hearing Waived When Hearing Request Received After 10 
Days]. If the hearing request is not received by the court within the ten-
day period, the right to a hearing is waived and the registered owner is 
liable for any towing, storage, or other impoundment charges permitted 
under this chapter. Upon receipt of a timely hearing request, the court 
shall proceed to hear and determine the validity of the impoundment. 

RCW 46.55.120(3) sets out the parameters of the impoundment hearing. 

RCW 46.55.120(3)(a) sets out the court’s notice of hearing requirements: 
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(3)(a) [Notice of Hearing Date and Time]. The court, within five days 
after the request for a hearing, shall notify the registered tow truck 
operator, the person requesting the hearing if not the owner, the 
registered and legal owners of the vehicle or other item of personal 
property registered or titled with the department, and the person or agency 
authorizing the impound in writing of the hearing date and time. 

RCW 46.55.120(3)(b) sets out the evidence the court may consider at the 
impoundment hearing: 

(b) [Evidence]. At the hearing, the person or persons requesting the 
hearing may produce any relevant evidence to show that the 
impoundment, towing, or storage fees charged were not proper. The court 
may consider a written report made under oath by the officer who 
authorized the impoundment in lieu of the officer's personal appearance at 
the hearing. 

RCW 46.55.120(3)(c) provides that at the conclusion of the hearing, the court 
shall determine the validity of the impoundment, and whether the towing and 
storage fees charged were in compliance with posted rates. The court is 
prohibited from adjusting towing and storage fees if the fees were in compliance 
with posted rates. RCW 46.55.120(3)(c) provides: 

(c) [Issues before Court]. At the conclusion of the hearing, the court shall 
determine whether the impoundment was proper, whether the towing or 
storage fees charged were in compliance with the posted rates, and who 
is responsible for payment of the fees. The court may not adjust fees or 
charges that are in compliance with the posted or contracted rates. 

If the impoundment is found to be proper, RCW 46.55.120(3)(d) provides: 

(d) [Impoundment Found Proper−Petitioner Liable]. If the impoundment 
is found proper, the impoundment, towing, and storage fees as permitted 
under this chapter together with court costs shall be assessed against the 
person or persons requesting the hearing, unless the operator did not 
have a signed and valid impoundment authorization from a private 
property owner or an authorized agent. 

If the impoundment is found to be improper, RCW 46.55.120(3)(e) provides: 

(e) [Impoundment Found Improper−Entity Authorizing Impound 
Liable]. If the impoundment is determined to be in violation of this chapter, 
then the registered and legal owners of the vehicle or other item of 
personal property registered or titled with the department shall bear no 
impoundment, towing, or storage fees, and any security shall be returned 
or discharged as appropriate, and the person or agency who authorized 
the impoundment shall be liable for any towing, storage, or other 
impoundment fees permitted under this chapter. 
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[Judgment for Tow Operator Against Entity Authorizing Impound]. 

The court shall enter judgment in favor of the registered tow truck operator 

against the person or agency authorizing the impound for the 

impoundment, towing, and storage fees paid. 

[Filing Fee and Reasonable Damages for Loss of Use Against Entity 

Authorizing Impound]. In addition, the court shall enter judgment in favor 

of the registered and legal owners of the vehicle, or other item of personal 

property registered or titled with the department, for the amount of the 

filing fee required by law for the impound hearing petition as well as 

reasonable damages for loss of the use of the vehicle during the time the 

same was impounded against the person or agency authorizing the 

impound. 

[Limited Liability for DWLS/R Impound]. However, if an impoundment 

arising from an alleged violation of RCW 46.20.342 or RCW 46.20.345 is 

determined to be in violation of this chapter, then the law enforcement 

officer directing the impoundment and the government employing the 

officer are not liable for damages if the officer relied in good faith and 

without gross negligence on the records of the department in ascertaining 

that the operator of the vehicle had a suspended or revoked driver's 

license. 

[If Judgment Not Paid Within 15 Days, Reasonable Attorney’s Fees 

and Costs]. If any judgment entered is not paid within fifteen days of 

notice in writing of its entry, the court shall award reasonable attorneys' 

fees and costs against the defendant in any action to enforce the 

judgment. Notice of entry of judgment may be made by registered or 

certified mail and proof of mailing may be made by affidavit of the party 

mailing the notice. Notice of the entry of the judgment shall read 

essentially as follows: [see statute] 

See Traffic Stops in Washington Benchbook, Chapter 29 (Warrantless Vehicle 

Impoundment), Judge Jeffrey J. Jahns, for additional information concerning 

vehicular impoundment. 

Appendix 1: Sample Order on Vehicle Impoundment Hearing−Law Enforcement 

Authorization. 
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APPENDIX 1: SAMPLE ORDER ON VEHICLE IMPOUNDMENT 

HEARING−LAW ENFORCEMENT AUTHORIZATION 

 

RIGHT TO IMPOUNDMENT HEARING 

❑ Right to Impoundment Hearing Waived 

The right to an impoundment hearing is waived and the registered owner is liable 

for any towing, storage, or other impoundment charges permitted under 46.55 

RCW. The impoundment hearing request was not received by this Court within 

10 days of the date the registered tow truck operator gave written notice of an 

opportunity for an impoundment hearing. RCW 46.55.120(2)(b). 

IMPOUNDMENT OF VEHICLE 

❑ Impoundment of Vehicle Proper 

The impoundment is found to be proper for the reason(s) discussed below. 

Accordingly, the impoundment, towing, and storage fees together with court 

costs shall be assessed against the Petitioner. RCW 46.55.120(3)(d). 

❑ Impoundment Not Contested. Petitioner does not contest the validity of the 

impoundment. RCW 46.55.120(2)(b). 

❑ DUI or Physical Control. The law enforcement officer took lawful custody 

of the vehicle at his or her discretion, and provided for its prompt removal to a 

place of safety when the  law enforcement officer directing impoundment of 

the vehicle arrested the vehicle driver with reasonable grounds to believe that 

the driver of the vehicle was driving while under the influence of alcohol 

and/or drugs, in violation of RCW 46.61.502, or was in physical control of the 

vehicle while under the influence of alcohol and/or drugs, in violation of RCW 

46.61.504; RCW 46.55.113(2)(e); RCW 46.55.370. 

❑ Arrest. Vehicle’s driver was arrested and taken into custody by an officer. 

RCW 46.55.113(2)(d). 

❑ Standing on Roadway. Officer found the vehicle standing upon the 

roadway in violation of RCW 46.61.560. RCW 46.55.113(2)(a). 

❑ Unattended on Highway. Officer found the vehicle unattended upon a 

highway and the vehicle constituted an obstruction to traffic or jeopardized 

public safety. RCW 46.55.113(2)(b). 
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❑ Highway Right-of-Way (24 Hours). Officer found the vehicle was left within 

a highway right-of-way, the vehicle was unauthorized and unattended, and 

the vehicle was not removed within 24 hours from the time the officer 

attached a readily visible notification sticker to the vehicle which contained the 

following information: (a) the date and time the sticker was attached; (b) the 

identity of the officer; (c) a statement that if the vehicle is not removed within 

twenty-four hours from the time the sticker is attached the vehicle may be 

taken into custody and stored at the owner’s expense; (d) a statement that if 

the vehicle is not redeemed as provided in RCW 46.55.120, the registered 

owner will have committed the traffic infraction of littering–abandoned vehicle; 

and (e) the address and telephone number where additional information may 

be obtained. RCW 46.55.085 and RCW 46.55.010(14)(a)(ii). 

❑ Defective Equipment. Vehicle was operated upon a public highway and 

found to be defective in equipment in such a manner that it may be 

considered unsafe. RCW 46.32.060. 

❑ Expired Registration. Vehicle had an expired registration of more than 

forty-five days and was parked on a public street. RCW 46.55.113(2)(i).  

❑ Accident. Officer found the unattended vehicle at the scene of an accident 

or the driver of a vehicle involved in an accident was physically or mentally 

incapable of deciding upon steps to be taken to protect his or her property. 

RCW 46.55.113(2)(c). 

❑ Stolen Vehicle. Officer discovered the vehicle that the officer determined 

to be a stolen vehicle. RCW 46.55.113(2)(e). 

❑ Identification Number Defaced. Manufacturer’s serial number or any other 

distinguishing number or identification mark on the vehicle had been 

removed, defaced, covered, altered, obliterated, or destroyed, and vehicle 

was impounded and held by the seizing law enforcement agency for the 

purpose of conducting an investigation to determine the identity of the article 

or articles, and to determine whether it had been reported stolen. RCW 

46.12.725(1). 

❑ Disabled Parking Space. Vehicle did not have a special license plate, 

placard, or decal indicating that the vehicle was being used to transport a 

person with disabilities under RCW 46.19.010, and the vehicle was parked in 

a stall or space clearly and conspicuously marked under RCW 46.61.581 

which space was provided on private property without charge or on public 

property. RCW 46.55.113(2)(f). 
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❑ Unlawful Parking in Specialty Zones. Vehicle was illegally occupying a 

truck, commercial loading zone, restricted parking zone, bus, loading, 

hooded-meter, taxi, street construction or maintenance, or other similar zone 

where, by order of the director of transportation or chiefs of police or fire or 

their designees, parking is limited to designated classes of vehicles or is 

prohibited during certain hours, on designated days or at all times, if the zone 

has been established with signage for at least twenty-four hours and where 

the vehicle is interfering with the proper and intended use of the zone. 

Signage gave notice to the public that a vehicle will be removed if illegally 

parked in the zone. RCW 46.55.113(2)(h). 

❑ Posted Public Parking Facility. Vehicle was unauthorized, located in a 

publicly owned or controlled parking facility, impounded at the direction of a 

law enforcement officer or other public official with jurisdiction, and a sign was 

posted near each entrance and on the property in a clearly conspicuous and 

visible location to all who park on such property that clearly indicated: (a) the 

times a vehicle may be impounded as an unauthorized vehicle, and (b) the 

name, telephone number, and address of the towing firm where the vehicle 

may be redeemed. RCW 46.55.080(1), RCW 46.55.010(14)(b)(iii), and RCW 

46.55.070(1). 

❑ No Valid Driver’s License. Vehicle’s driver was operating the vehicle 

without a valid driver’s license or with a license that had been expired for 

ninety days or more. RCW 46.55.113(2)(g). 

❑ Driving While License Suspended or Revoked. Vehicle’s driver was 

arrested for driving while license suspended or revoked in violation of RCW 

46.20.342 or 46.20.345, and the vehicle was impounded pursuant to local 

ordinance or state agency rule. RCW 46.55.113(1). 

❑ Driving While License Suspended or Revoked & Commercial Vehicle. 

Vehicle’s driver was arrested for driving while license suspended or revoked 

in violation of RCW 46.20.342, the vehicle was a commercial vehicle, and: 

❑ Owner Not in Vehicle. Vehicle’s driver was not the owner of the 

vehicle, and the officer attempted in a reasonable and timely manner to 

contact the owner of the vehicle, and the owner was not reasonably 

available. RCW 46.55.113(3). 

❑ Owner in Vehicle. Vehicle’s driver was not the owner of the vehicle, 

and the owner of the vehicle was in the vehicle at the time of the stop and 

arrest. RCW 46.55.113(3). 
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❑ Owner was Driver. Vehicle’s driver was the owner of the vehicle. RCW 

46.55.113(3). 

❑ Owner Knew Driver Suspended. Vehicle’s owner was not the driver 

and the vehicle’s owner knew the driver of the vehicle’s driver’s license 

was suspended or revoked. RCW 46.55.120(1)(a)(ii) and RCW 

46.55.113(3). 

❑ Prior Release. Vehicle’s owner had received a prior release under 

RCW 46.55.120(1)(a)(ii) or RCW 46.55.113(3). 

❑ Impoundment of Vehicle Not Proper 

The impoundment of the vehicle is found to be not proper because ___________ 

________________________________________________________________. 

❑ Towing and Storage Fees Refunded to Petitioner by Tow Truck Operator. 

The registered tow truck operator shall refund to the Petitioner all monies 

collected for the impoundment, towing and storage fees paid regarding this 

vehicle, in the amount of $__________. RCW 46.55.120(3)(e). 

❑ Judgment in Favor of Tow Truck Operator Against Entity Authorizing 

Impound. Judgment is hereby awarded in favor of the registered tow truck 

operator _________________ against [law enforcement agency], the person 

or agency authorizing the impound of the vehicle, for the impoundment, 

towing and storage fees paid/incurred, in the amount of $__________. RCW 

46.55.120(3)(e). 

❑ Judgment in Favor of Petitioner Against Entity Authorizing Impound. 

Judgment is hereby awarded in favor of the Petitioner against [law 

enforcement agency], the person or agency authorizing the impound of the 

vehicle, for the filing fee in the amount of $__________, and reasonable 

damages for loss of use of the vehicle during the time of the impound in the 

amount of $__________, for a total judgment of $__________. RCW 

46.55.120(3)(e). 

❑ Judgment Denied Against Entity Authorizing Impound (DWLS). Judgment 

is hereby denied against [law enforcement agency], the person or agency 

authorizing the impound of the vehicle. The impoundment herein is 

determined to be not proper. Judgment, however, is denied because the 

impoundment arose from an alleged violation of RCW 46.20.342 or RCW 

46.20.345, and the officer relied in good faith and without gross negligence on 

the records of the Department of Licensing in ascertaining that the operator of 
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the vehicle had a suspended or revoked driver’s license. RCW 

46.55.120(3)(e). 

TOWING AND STORAGE FEES 

❑ Towing and Storage Fees Proper 

❑ Towing and Storage Fees Not Contested. Petitioner does not contest the 

validity of the towing or storage fees. The vehicle’s owner/driver is 

responsible for payment of the towing and storage fees. RCW 46.55.120(2)(b) 

and RCW 46.55.120(2)(c). 

❑ Towing and Storage Fees in Compliance with Posted Rates. The towing 

and storage fees charged were in compliance with posted rates. The Court 

may not adjust fees or charges that are in compliance with the posted or 

contracted rates. The vehicle’s owner/driver is responsible for payment of the 

towing and storage fees. RCW 46.55.120(2)(c). 

❑ Towing and Storage Fees Not Proper 

❑ Towing and Storage Fees Not in Compliance with Posted Rates. The 

towing and storage fees charged were not in compliance with posted rates. 

The registered tow truck operator shall refund to the Petitioner all monies 

collected for the impoundment, towing and storage fees paid regarding this 

vehicle, in the amount of $__________. RCW 46.55.120(3)(c) and (3)(e). 

ANY JUDGMENT ENTERED MUST BE PAID WITHIN FIFTEEN DAYS OF TODAY’S DATE, OR 

REASONABLE ATTORNEY’S FEES AND COSTS SHALL BE AWARDED. RCW 46.55.120(E). 

 

DATED: __________ ________________________________ 
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§ 10. PROBABLE CAUSE TO ARREST 
 

§ 10.1  Probable Cause is Required to Make an Arrest 
 

A. The Fourth Amendment Requires Probable Cause to Arrest 
 
Under the Fourth Amendment to the United States Constitution and article 1, 
section 7 of the Washington Constitution, a warrantless arrest must be supported 
by probable cause. State v. Bonds, 98 Wn.2d 1, 8-9, 653 P.2d 1024 (1982). 
 

The Fourth Amendment to the U.S. Constitution imposes the requirement of 

probable cause to make an arrest. The Fourth Amendment provides: 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not 
be violated, and no warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized. 

Most DUI and physical control arrests are made without a warrant. A warrantless 

arrest is lawful under the Fourth Amendment when the arrest is based upon 

probable cause. Virginia v. Moore, 553 U.S. 164, 128 S. Ct. 1598, 1607, 170 L. 

Ed. 2d 559 (2008) (“We conclude that warrantless arrests for crimes committed 

in the presence of an arresting officer are reasonable under the Constitution, and 

that while states are free to regulate such arrests however they desire, state 

restrictions do not alter the Fourth Amendment's protections.”). 

“[T]he probable cause analysis under the Fourth Amendment is substantively the 

same analysis as the probable cause inquiry under the WA. Const. Art. 1 § 7.” 

State v. Grande, 164 Wn.2d 135, 141, 187 P.3d 248 (2008). 

B.  Washington Constitution Requires Individualized Probable 
Cause 
 

When construing WA. Const. Art. I, § 7’s right to privacy, Washington courts have 

“strongly and rightfully protected our constitution’s protection of individual 

privacy.” State v. Grande, 164 Wn.2d 135, ¶20, 187 P.3d 248 (2008). 

We have always been careful to balance an individual's privacy 
concerns with the safety concerns and law enforcement duties of 
police officers. Within this balance, we have carefully safeguarded 

https://1.next.westlaw.com/Document/I99e2035cf53811d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad6ad3a00000181f50bdab749c8d011%3Fppcid%3Dc56ee69f9e6b496bae18512294eda4ab%26Nav%3DCASE%26fragmentIdentifier%3DI99e2035cf53811d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e74a6d100d6efab0f695e88b4673c89b&list=ALL&rank=2&sessionScopeId=c13289a9d24653e4ff0a48d20fdd6fc075d3f6d4a2bcfa87a3cb925cc85b7165&ppcid=c56ee69f9e6b496bae18512294eda4ab&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2015861020&fn=_top&referenceposition=1607&findtype=Y&vr=2.0&db=0000471&wbtoolsId=2015861020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2015861020&fn=_top&referenceposition=1607&findtype=Y&vr=2.0&db=0000471&wbtoolsId=2015861020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WACNART1S7&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000571&wbtoolsId=WACNART1S7&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2016542969&fn=_top&referenceposition=141&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2016542969&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WACNART1S7&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000571&wbtoolsId=WACNART1S7&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2016542969&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2016542969&HistoryType=F
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constitutional privacy rights by adherence to the requirement of an 
individualized determination before those rights can be infringed. 

State v. Grande, 164 Wn.2d 135 ,¶20. 

Grande held that the moderate smell of marijuana emanating from a vehicle 

containing multiple occupants is insufficient without more to support probable 

cause to arrest the occupants. 

C.  Warrantless Arrests Shall Comply with RCW 10.31.100 
 

1.  Generally. 

In Washington, RCW 10.31.100 provides that an officer having probable 

cause may make a warrantless arrest under certain specifically delineated 

circumstances. DUI and physical control are included in the list of 

probable cause warrantless arrest crimes. RCW 10.31.100 provides in 

pertinent part: 

A police officer having probable cause to believe that a person 
has committed or is committing a felony shall have the 
authority to arrest the person without a warrant. A police 
officer may arrest a person without a warrant for committing a 
misdemeanor or gross misdemeanor only when the offense is 
committed in the presence of an officer, except as provided in 
subsections (1) through (11) of this section. 

 2.  Probable Cause to Believe a Person Committed a Traffic Violation. 

Pursuant to RCW 10.31.100(3), any police officer having probable cause 

to believe that a person has committed or is committing a violation of any 

of the following traffic laws shall have the authority to arrest the person: 

(a) RCW 46.52.010, relating to duty on striking an unattended car or 
other property; 

(b) RCW 46.52.020, relating to duty in case of injury to or death of a 
person or damage to an attended vehicle; 

(c) RCW 46.61.500 or RCW 46.61.530, relating to reckless driving or 
racing of vehicles; 

(d) RCW 46.61.502 or RCW 46.61.504, relating to persons under the 
influence of intoxicating liquor or drugs. O’Neill v. Department of 
Licensing, 62 Wn. App. 112, 116, 813 P.2d 166 (1991); 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2016542969&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2016542969&HistoryType=F
https://1.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000804&sernum=2016542969&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrTS=20160525182505381
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.31.100&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.31.100&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.31.100&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.31.100&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=10.31.100
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.52.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.52.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.52.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.52.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.500&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.500&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.530&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.530&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991131018&fn=_top&referenceposition=116&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991131018&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991131018&fn=_top&referenceposition=116&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991131018&HistoryType=F
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(e)  RCW 46.61.503 (relating to driver under twenty-one) or RCW 
46.25.110 (relating to CDL holders), having alcohol or THC in their 
system; 

(f)  RCW 46.20.342, relating to driving a motor vehicle while operator's 
license is suspended or revoked; 

(g)  RCW 46.61.5249, relating to operating a motor vehicle in a 
negligent manner. 

3.  Probable Cause to Believe Any Traffic Law Violated During 
Investigation of an Accident. 

Pursuant to RCW 10.31.100(4), a law enforcement officer investigating at 

the scene of a motor vehicle accident may arrest the driver of a motor 

vehicle involved in the accident if the officer has probable cause to believe 

that the driver has committed in connection with the accident a violation of 

any traffic law or regulation. 

4.  Probable Cause to Arrest for Operating a Vessel under the Influence 

Any police officer having probable cause to believe that a person has 

committed or is committing a violation of RCW 79A.60.040 shall have the 

authority to arrest the person. RCW 10.31.100(6).  

A law enforcement officer investigating at the scene of a motor vessel 

accident may arrest the operator of a motor vessel involved in the accident 

if the officer has probable cause to believe that the operator has 

committed, in connection with the accident, a criminal violation of chapter 

79A.60 RCW. RCW 10.31.100(5)(a). 

 5.  Probable Cause to Arrest-Fellow Officer Rule. 

(a)  Fellow Officer Rule applied to Infractions 

Pursuant to RCW 10.31.100(7), an officer may act upon the request 
of a law enforcement officer in whose presence a traffic infraction 
was committed, to stop, detain, arrest, or issue a notice of traffic 
infraction to the driver who is believed to have committed the 
infraction. The request by the witnessing officer shall give an officer 
the authority to take appropriate action under the laws of the state 
of Washington. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.503&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.503&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.110&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.110&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.110&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.110&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.342&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.342&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=10.31.100
http://app.leg.wa.gov/RCW/default.aspx?cite=79A.60.040
http://app.leg.wa.gov/RCW/default.aspx?cite=10.31.100
http://app.leg.wa.gov/RCW/default.aspx?cite=79A.60
http://app.leg.wa.gov/RCW/default.aspx?cite=10.31.100
http://app.leg.wa.gov/RCW/default.aspx?cite=10.31.100
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(b) Fellow Officer Rule applied to Misdemeanors or Gross 
Misdemeanors 

In the case of an arrest for a misdemeanor or gross misdemeanor, 
the officer may arrest a person if the offense is committed in the 
“presence of an officer”. RCW 10.31.100. The officer’s “presence” 
means the officer who makes the arrest does not have to 
personally witness the commission of the alleged offense.  

D.  Definition of Probable Cause 
 

1.  Generally. 

Probable cause is an objective standard used to measure the 

reasonableness of an arrest. State v. Graham, 130 Wn.2d 711, 724, 927 

P.2d 227 (1996).  “[P]robable cause to arrest exists where the totality of 

the facts and circumstances known to the officers at the time of arrest 

would warrant a reasonably cautious person to believe an offense is being 

committed.” O’Neill v. Department of Licensing, 62 Wn. App. 112, 116-

17, 813 P.2d 166 (1991) (quoting Waid v. Department of Licensing, 43 

Wn.App. 32, 34-35, 714 P.2d 681 (1986)). See State v. Gillenwater, 96 

Wn. App. 667, 986 P.3d 318 (1999), review denied, 140 Wn.2d 1004 

(2000).  

2.  Experience and Expertise of Officer Considered. 

The experience and expertise of an officer may be taken into account in 

determining whether there is probable cause. In fact, what constitutes 

probable cause is viewed from the vantage point of a reasonably prudent 

and cautious police officer. 

State v. Remboldt, 64 Wn.App. 505, 510, 827 P.2d 282, review denied, 

119 Wn.2d 1005 (1992); State v. Stebbins, 47 Wn. App 482, 735 P.2d 

1353, review denied, 108 Wn.2d 1026 (1987). 

3.  No Requirement of Proof Beyond a Reasonable Doubt. 

Probable cause to arrest requires more than “a bare suspicion of criminal 

activity,” State v. Terrovona, 105 Wn.2d 632, 643, 716 P.2d 295 (1986), 

but does not require facts that would establish guilt beyond a reasonable 

doubt. State v. Conner, 58 Wn.App. 90, 98, 791 P.2d 261, review denied, 

115 Wn.2d 1020 (1990). 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.31.100&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.31.100&HistoryType=F
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4.  Court Considers Totality of the Circumstances Known to Officer. 

A probable cause determination is not governed by a “mechanical rule.” 

Instead courts consider “the total facts of each case, viewed in a practical, 

nontechnical manner.” State v. Gillenwater, 96 Wn.App. 667, 671, 980 

P.2d 318 (1999), review denied, 140 Wn.2d 1004 (2000). See also State 

v. Neeley, 113 Wn.App. 100, 52 P.3d 539 (2002).  

  

E.  Officer’s Erroneous Identification of the Crime 
 

An officer’s erroneous identification of the crime for which an arrest is made will 

not invalidate the arrest if probable cause exists to arrest for a different criminal 

law violation. State v. Rose, 175 Wn.2d 10 ,282 P.2d 1087, (2012); State v. 

Huff, 64 Wn. App. 641, 646, 826 P.2d 698 (1992), review denied, 119 Wn.2d 

1007 (1992). The officer’s erroneous identification is irrelevant because probable 

cause is analyzed through an objective standard. Devenpeck v. Alford, 543 

U.S. 146, 125 S. Ct. 588, 593-94, 160 L. Ed. 2d 537 (2004). 

An arrest not supported by probable cause is not made lawful 
by an officer's subjective belief that the suspect has 
committed a crime. And conversely, ‘an arrest supported by 
probable cause is not made unlawful by an officer's subjective 
reliance on, or verbal announcement of, an offense different 
from the one for which probable cause exist[ed at the time of 
the arrest].’ ‘The law cannot expect a patrolman, unschooled 
in the technicalities of criminal and constitutional law ... to 
always be able to immediately state with particularity the exact 
grounds on which he is exercising his authority.’  

State v. Louthan, 158 Wn.App. 732, ¶11, 242 P.3d 954 (2010) (probable 

cause existed for driving under the influence of a controlled substance), 

reversed on other grounds, 175 Wn.2d 751, 287 P.3d 8 (2012) (search of 

defendant’s vehicle incident to arrest improper).  

F.  Possible Defenses Do Not Vitiate Probable Cause 
 

An affirmative defense assertion, including self-defense, does not vitiate the 

existence of probable cause. The arresting officer does not make the 

determination of the validity of an affirmative defense. McBride v. Walla Walla 

County, 95 Wn.App. 33, 40, 975 P.2d 1029, 990 P.2d 967, review denied, 138 
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Wn.2d 1015 (1999) (whether an individual acted in self-defense is typically a 

question for the trier of fact). 

An officer cannot know at the time of determining probable cause for arrest for 

physical control charge whether a potential “safely off the roadway” affirmative 

defense has a likelihood of success. State v. Reid, 98 Wn. App. 152, 163-64, 

988 P.2d 1038 (1999). 

The production of a document purporting to be a marijuana authorization card 

does not negate probable cause. State v. Fry, 168 Wn.2d 1, ¶22, 228 P.3d 1 

(2010). (an affirmative defense does not per se legalize an activity and does not 

negate probable cause that a crime has been committed.) 

G.  Successful Performance on Some Field Sobriety Tests Does Not 
Vitiate Probable Cause 
 

A person’s successful performance on one or more field sobriety tests does not 

vitiate the existence of probable cause for DUI based upon other observations 

and facts. College Place v. Staudenmaier, 110 Wn.App. 841, 847-48, 43 P.3d 

43, review denied, 147 Wn.2d 1024 (2002). 

Mr. Staudenmaier argues that he should have passed the balance 
test because the National Highway Traffic Safety Administration 
standards allow the person being tested to hold his or her arms 
anywhere up to 45 degrees from his or her body. But, no Washington 
case law, statute, or administrative code adopts those standards. Mr. 
Staudenmaier also emphasizes that Officer Locati noticed no erratic 
driving. But erratic driving is not required to show driving under the 
influence. Mr. Staudenmaier reviews a number of cases and 
attempts to set a formula for facts necessary to show probable 
cause, for example: smelling alcohol plus erratic driving plus poor 
dexterity equals probable cause. See State v. Smith, 130 Wn.2d 
215, 223, 922 P.2d 811 (1996). He then attempts to show how 
various vital facts relied upon by other courts are missing from the 
present case. But there is no “mechanical rule” for establishing 
probable cause. Gillenwater. And we will not set one here. We look 
instead at the facts of each case. And the facts of this case support 
Officer Locati's determination of probable cause to arrest Mr. 
Staudenmaier for DUI. 
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College Place v. Staudenmaier, 110 Wn.App. 841, 847-48, 43 P.3d 43, 

review denied, 147 Wn.2d 1024 (2002)(relying on State v. Gillenwater, 

96 Wn. App 667, 980 P.2d 318 (1999).) 

H.   A Preliminary Breath Test Result May be Used to Support 
Probable Cause 
 

Valid results from a preliminary breath testing instrument (PBT) are approved for 

use to determine that a subject has consumed alcohol and establish probable 

cause to place a person under arrest for alcohol related offenses or probable 

cause to support issuance of a search warrant for blood to test for alcohol. WAC 

448-15-020 (promulgated in accordance with RCW 46.61.506). See State v. 

Smith, 130 Wn.2d 215, 922 P.2d 811 (1996); § 12 (Preliminary Breath Test 

(PBT)). 

I. Cases Finding Probable Cause for DUI Arrest 
 

Heinemann v. Whitman County District Court, 105 Wn.2d 796, 808-9, 718 

P.2d 789 (1986) (“The field sobriety tests are always used for the determination 

of sobriety, regardless of whether probable cause or reasonable suspicion of 

intoxication exists.”). 

State v. Griffith, 61 Wn. App. 35, 39, 808 P.2d 1171, review denied, 117 Wn.2d 

1009 (1991) (slurred voice and watery, bloodshot eyes, smell of intoxicants, poor 

performance on sobriety tests). 

O’Neill v. Department of Licensing, 62 Wn .App. 112, 813 P.2d 166 (1991) 

(driver crashed his car, smelled of alcohol, had watery, bloodshot eyes, and 

slurred speech). 

State v. Smith, 130 Wn.2d 215, 223-24, 922 P.2d 811 (1996) (defendant nearly 

collided head-on with another car, smelled of alcohol, lacked finger dexterity, and 

failed several field sobriety tests). 

Seattle v. Stalsbroten, 138 Wn.2d 227, 234-35, 978 P.2d 1059 (1999) (refusal 

to perform sobriety tests indicates the driver’s consciousness of DUI guilt and is 

admissible to establish probable cause to arrest). 

State v. Gillenwater, 96 Wn. App. 667, 670-71, 980 P.2d 318 (1999), review 

denied, 140 Wn.2d 1004 (2000) (defendant and deceased passenger smelled 
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like alcohol, the car contained a cooler full of beer and three open cans, and 

there was an accident).  

State v. Baldwin, 109 Wn. App. 516, 524-25, 37 P.3d 1220 (2001), review 

denied, 147 Wn.2d 1020 (2002) (driver ran a stop sign, drove recklessly and 

fumbled with license; driver had bloodshot eyes, smelled of alcohol, slurred his 

speech, and failed field sobriety tests; driver admitted taking prescription anti-

depressant 14 hours earlier). 

College Place v. Staudenmaier, 110 Wn. App. 841, 844, 43 P.3d 43, review 

denied, 147 Wn.2d 1024 (2002) (driver stopped for speeding; driver had a strong 

odor of alcohol on breath and watery and bloodshot eyes, admitted consuming 5 

or 6 beers; driver passed one field sobriety test, but performed marginally on 

three other field sobriety tests). State v. Cerrillo, 122 Wn. App. 341, 350-51, 93 

P.3d 960 (2004) (driver failed to signal and faded from inside lane to outside lane 

while making a turn; driver had the odor of alcohol). 

State v. Martines, 184 Wn.2d 83, 355 P.3d 1111 (2015) (PC for blood warrant 
where defendant had a strong odor of alcohol coming from his breath, defendant 
told trooper he had one beer, defendant was observed throwing a bag into the 
bushes containing a six-pack of beer with one unopened bottle, which trooper 
later recovered, and defendant had bloodshot eyes and seemed off balance 
when he entered patrol car). 
 
State v. Inman, 2 Wn. App. 2d 281, 409 P.3d 1138, review denied, 190 Wn.2d 

1022 (2018) (Officer called to scene of high impact accident, observes 

motorcycle in ditch with significant front-end damage and identifies defendant as 

registered owner, defendant in ambulance and smells of alcohol, defendant 

admits both drinking and driving). 

J.  Cases Finding Probable Cause for Physical Control Arrest 
 

Spokane v. Badeaux, 20 Wn. App. 731, 581 P.2d 1088 (1978) (driver dozed off 

after producing driver’s license, had bloodshot eyes and slurred his words; driver 

wrongfully believed front tire was flat; vehicle had extensive damage and was 

running in a service station parking lot). 

State v. Reid, 98 Wn. App. 152, 160-61, 988 P.2d 1038 (1999) (vehicle on 

roadside shoulder with running engine; officer had difficulty rousing sole 

occupant, who panicked with an inappropriate response to officer and then 

dropped keys on the floorboard). 
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http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1978129938&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1978129938&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999265295&fn=_top&referenceposition=61&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999265295&HistoryType=F
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State v. Louthan, 158 Wn. App. 732, ¶14,  242 P.3d 954 (2010), reversed on 

other grounds, 175 Wn.2d 751, 287 P.3d 8 (2012) (driver stopped for failure to 

obey traffic control device; driver exhibited behaviors indicating under the 

influence of a controlled substance including constricted pupils, slurred speech, 

and providing a tax return insisting it was proof of insurance; officer also 

observed device used to ingest drugs behind driver’s seat). 

K.  Physical Control Sufficiency of Evidence Cases Helpful in 
Assessing Probable Cause 

The following physical control cases address sufficiency of evidence to convict 

and do not directly discuss probable cause to arrest. The cases may be helpful, 

however, when assessing probable cause to arrest for physical control. See § 3, 

Physical Control.  

State v. Smelter, 36 Wn. App. 439, 444-45, 674 P.2d 690 (1984) (defendant was 

in physical control of a vehicle when found intoxicated, behind the wheel of a 

vehicle which was stopped, with its engine off and out of gas, partly on the left 

shoulder of a major freeway). The Smelter Court cites with approval several 

cases from other jurisdictions concerning a finding of physical control when the 

location of the vehicle and its ability to perform was due to the defendant’s 

choice. 

State v. Maxey, 63 Wn. App. 488, 820 P.2d 515 (1991) (vehicle driven by 

defendant’s wife pulled over by police. Defendant, a passenger in the vehicle, 

was intoxicated and upon learning of his wife’s arrest, sprinted to the vehicle and 

got in on the driver’s side. His wife retained the key, however. The court reversed 

the physical control conviction, distinguishing Smelter, because while the 

defendant’s movements suggested intent to assert control over the vehicle and 

leave the area, his actions did not place the vehicle in its final location and he 

lacked the means of control because no evidence suggested he had a key to the 

vehicle).  

State v. Votava, 149 Wn.2d 178, 184, 66 P.3d 1050 (2003) (an officer may 

charge actual physical control of a vehicle when a person is in the position to 

control the movement or lack of movement of the vehicle. See State v. Beck, 42 

Wn. App. 12, 15, 707 P.2d 1380 (1985). When the evidence gives rise to a 

reasonable inference that the vehicle was where it was by a person's choice, that 

person is in actual physical control of the vehicle. State v. Smelter, 36 Wn.App. 

439, 445, 674 P.2d 690 (1984). A person may be in actual physical control even 

http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2023905394&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2023905394&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2028986490&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2028986490&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984102687&fn=_top&referenceposition=45&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984102687&HistoryType=F
https://1.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000661&sernum=1984102687&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrTS=20160525182300270&firstPage=true&CobaltRefresh=74787#co_pp_sp_661_45
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991199090&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991199090&HistoryType=F
https://1.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000661&sernum=1984102687&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrTS=20160525182300270&firstPage=true&CobaltRefresh=74787#co_pp_sp_661_45
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&referenceposition=184&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985151681&fn=_top&referenceposition=15&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1985151681&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985151681&fn=_top&referenceposition=15&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1985151681&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984102687&fn=_top&referenceposition=445&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984102687&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984102687&fn=_top&referenceposition=445&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984102687&HistoryType=F
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if someone else is driving. See, e.g., In re Arambul, 37 Wn. App. 805, 808, 683 

P.2d 1123 (1984) (affirming negligent homicide conviction of passenger who was 

in actual physical control when she grabbed the steering wheel. ‘Driving is not an 

element of the offense, nor should it be required for the defense’.) 

 

 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984130797&fn=_top&referenceposition=808&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984130797&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984130797&fn=_top&referenceposition=808&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984130797&HistoryType=F
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§ 11.  FIELD SOBRIETY TESTS  
 

§ 11. 1  Field Sobriety Tests may be Used to Determine Probable 
Cause 

 

There is no “mechanical rule” for establishing probable cause to arrest for DUI. College 

Place v. Staudenmaier, 110 Wn. App. 841, 43 P.3d 43, review denied, 147 Wn.2d 

1024, 60 P.3d 92 (2002); State v. Gillenwater, 96 Wn.App. 667, 670, 980 P.2d 318 

(1999), review denied, 140 Wn.2d 1004 (2000). See § 10, Probable Cause to Arrest.  

A defendant’s performance on FSTs is admissible on the issue of whether the officer 

had probable cause to arrest for DUI. See State v. Smith, 130 Wn.2d 215, 219, 922 

P.2d 811 (1996); Heinemann v. Whitman County District Court, 105 Wn.2d 796, 718 

P.2d 789 (1986); Seattle v. Heatley, 70 Wn. App. 573, 576, 854 P.2d 658 (1993), 

review denied, 123 Wn.2d 1011 (1994); State v. Griffith, 61 Wn. App. 35, 39, 808 P.2d 

1171, review denied, 117 Wn.2d 1009 (1991).  

However, an officer can establish probable cause to arrest for impaired driving even in 

the absence of performance of field sobriety tests.  

Probable cause is determined by considering the total facts in each case, 
viewed in a practical, non-technical manner. Gillenwater’s reasoning would 
require proof of erratic driving in any accident case where the trooper is 
unable to employ the customary field tests. We do not read probable cause 
so narrowly. 

State v. Gillenwater, 96 Wn. App. 667, 670-71, 980 P.2d 318 (1999). 

 

§ 11.2   NHTSA Development of Standard Field Sobriety Tests 
(SFST) 

 

A. History 

In the 1970’s, the National Highway Traffic Safety Administration (NHTSA) 

sponsored research that led to the development of a standardized battery of tests 

for law enforcement officers to administer to assess whether probable cause to 

arrest exists for likely breath alcohol levels above the per se limit. This battery of 

tests is called the Standard Field Sobriety Tests (SFST). The three tests of the 

SFST are: 

• Horizontal Gaze Nystagmus (HGN)   

http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002212053&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002212053&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002212053&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002212053&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002800792&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002800792&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002800792&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002800792&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999173207&fn=_top&referenceposition=670&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999173207&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999173207&fn=_top&referenceposition=670&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999173207&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000069155&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000069155&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996212586&fn=_top&referenceposition=219&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1996212586&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996212586&fn=_top&referenceposition=219&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1996212586&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986124397&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986124397&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986124397&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986124397&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1993140913&fn=_top&referenceposition=576&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1993140913&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994044291&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994044291&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991082065&fn=_top&referenceposition=39&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991082065&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991082065&fn=_top&referenceposition=39&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991082065&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991150795&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991150795&HistoryType=F
https://web2.westlaw.com/find/default.wl?%5F%5Flrguid=i0fb5ec8dc64c4c4babbdd4bff9cf6c74&bhcp=1&bhskip=true&db=0000661&findtype=Y&FN=%5Ftop&ft=Y&historytype=F&MT=Westlaw&referenceposition=71&referencepositiontype=S&rs=ap2%2E0&sdt=05021513135780a4fd16a4b9495cb977da879a7dcf39&serialnum=1999173207&strrecreate=no&sv=Split&vr=2%2E0&wbtoolsid=1999173207&wlnmac=950
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• Walk-and-Turn (WAT)   
• One-Leg Stand (OLS)  

A 1998 NHTSA sponsored study found that officers using these three tests 

combined had the greatest accuracy in predicting whether a motorist’s BAC is 

above .08. The 1998 study found an accuracy rate of 91 percent at predicting a 

BAC of .08 percent or greater. The three SFSTs are detailed in the law 

enforcement training manual, DWI Detection and Standardized Field Sobriety 

Testing Participant Manual (2018-Edition).  

https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_m

anual_2018.pdf See generally, State v. Horn, 185 F. Supp. 2d 530 (D. Md 

2002). 

B. Use of Non-Standard Field Sobriety Tests 

From time to time, some officers may perform other field tests which may include, 

but are not limited to, “A, B, C’s”, touching finger to nose, counting and finger 

dexterity tests.  Although these “tests” may not be part of the NHTSA 

standardized battery of tests (SFST), nonetheless, they may be admissible at 

trial with proper foundation to show impairment or sobriety.  

In City of Seattle v. Heatley, the Court held that it was not error for the officer to 

give his opinion that the defendant “was obviously intoxicated and could not drive 

in a safe manner” because it was based, in part, on his observations of 

defendant’s performance on the field sobriety tests. 

More important, Evenson’s [officer] opinion was based solely on his 
experience and his observations of Heatley’s physical appearance 
and performance on the field sobriety tests. The evidentiary 
foundation ‘directly and logically’ supported the officer’s conclusion. 

City of Seattle v. Heatley, 70 Wn. App. 573, 579, 854 P.2d 658 (1993), 

review denied, 123 Wn.2d 1011 (1994). 

Admissibility at trial of an officer’s opinion regarding defendant’s intoxication is 

discussed in § 13.9.  

https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_manual_2018.pdf
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_manual_2018.pdf
http://www.westlaw.com/find/default.wl?ft=Y&db=0004637&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002103415&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002103415&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004637&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002103415&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002103415&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1993140913&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1993140913&HistoryType=F
https://web2.westlaw.com/find/default.wl?%5F%5Flrguid=if7868ff794434e08a8c9c4c0ec6d2889&bhcp=1&bhskip=true&db=0000661&findtype=Y&FN=%5Ftop&ft=Y&historytype=F&MT=Westlaw&referenceposition=579&referencepositiontype=S&rs=ap2%2E0&sdt=041915121204a00b401ba4b74f66ba3c0af14f44e5c4&serialnum=1993140913&strrecreate=no&sv=Split&vr=2%2E0&wbtoolsid=1993140913&wlnmac=950
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1993140913&fn=_top&referenceposition=579&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1993140913&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994044291&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994044291&HistoryType=F
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§ 11. 3  Miranda Warnings and Right to Counsel are Inapplicable 
Before Administration of Field Sobriety Tests 

 

In Heinemann v. Whitman County, 105 Wn.2d 796, 718 P.2d 786 (1986), the Court 

held that conducting field sobriety tests during a routine traffic stop does not mean that 

a driver is in custody so as to require Miranda warnings. In Heinemann, the Court held 

that neither the constitution, case law, nor court rule require a law enforcement officer to 

advise the defendant of the right to counsel before administering field sobriety tests. 

The right to counsel under either the Sixth Amendment or the Washington Constitution 

Art. 1, §22 attaches only when formal judicial criminal proceedings have been initiated 

against the defendant. Where the defendant has neither been arrested nor received a 

citation at the time of the field sobriety test, the “criminal prosecution” has not yet 

commenced. Heinemann v. Whitman County,105 Wn 2d 796 (1986). 

 

§ 11. 4  Field Sobriety Tests Are Nontestimonial for Fifth 
Amendment Purposes 

 

The performance of field sobriety tests is nontestimonial in nature, and thus do not 

violate the defendant's Fifth Amendment privilege against self-incrimination. Seattle v. 

Stalsbroten, 138 Wn.2d 227, 978 P.2d 1059 (1999). 

 

§ 11. 5  Field Sobriety Tests Are Voluntary 
 

The decision to take FSTs are voluntary. Field sobriety tests are not governed by 

Washington’s implied consent statute, RCW 46.20.308. See State v. Mecham, 186 

Wn.2d 128, 380 P.3d 414 (2016)(reversing Court of Appeals and remanding for new 

trial). In Washington a suspect is under no legal obligation to perform a field sobriety 

test. Seattle v. Stalsbroten, 138 Wn.2d 227, 978 P.2d 1059 (1999); City of Seattle v. 

Personeus, 63 Wn. App. 461, 465-66, 819, P.2d 821 (1991).   

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986124397&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986124397&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&db=0000661&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=1986124397&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1986124397
http://leg.wa.gov/LawsAndAgencyRules/Pages/constitution.aspx
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986124397&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986124397&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999143267&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999143267&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999143267&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999143267&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015e0783f6ac8fac59dd%3FNav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f9b1ed81e4539cad3bc4727611b18792&list=ALL&rank=2&sessionScopeId=bd0c00d5fa4e58445eb9cdc1b865287b419d5c6a6906e7315fee3915d9fdbbfe&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015e0783f6ac8fac59dd%3FNav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f9b1ed81e4539cad3bc4727611b18792&list=ALL&rank=2&sessionScopeId=bd0c00d5fa4e58445eb9cdc1b865287b419d5c6a6906e7315fee3915d9fdbbfe&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999143267&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999143267&HistoryType=F
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&FindType=0&MT=Westlaw&rs=WCCM1%2E0&SerialNum=1991195766&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&FindType=0&MT=Westlaw&rs=WCCM1%2E0&SerialNum=1991195766&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
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§ 11. 6   FST Refusal Pursuant to Lawful Terry stop may be 
Admissible at Trial as Consciousness of Guilt  

A. Field Sobriety Tests are not a Protected Search during a Terry 
Stop for Investigation of Impaired Driving 

 

In State v. Mecham, 186 Wn.2d 128, 380 P.3d 414 (2016) (reversing Court of 

Appeals decision and remanding for new trial), the Court considered whether 

defendant’s constitutional right to be free from unreasonable searches was 

violated when the State introduced at trial his refusal to submit to field sobriety 

tests. While the Court reversed under the particular facts of this case, a majority 

of five justices held the request to perform FSTs is a seizure but not a search so 

long as the suspect has not already been arrested for an unrelated offense and 

the seizure is justified under as a Terry stop for investigation.  
 

In Mecham, the defendant was stopped after a random license check showed the 

registered owner had an outstanding arrest warrant. The officer placed defendant 

under arrest on the warrant (and handcuffed him) prior to investigating him for 

DUI (officer smelled odor of alcohol and noticed signs of intoxication subsequent 

to arrest). The officer asked the defendant to perform voluntary FSTs, which he 

declined to perform. A four-member plurality held that regardless of the arrest 

preceding the investigation for DUI, the officer could request the driver perform 

FSTs, since they do not reveal private information and do not invade 

constitutionally protected privacy interests and thus do not constitute a search.  

One Justice (Fairhurst, J) agreed with the lead opinion that FSTs may be part of 

a lawful Terry stop as they are normally used: (1) following a traffic stop based on 

evidence of impaired driving or (2) following a stop for an unrelated offense, 

where the officer immediately discovers signs of impairment, but defendant is not 

yet under arrest. In a partial dissent, this Justice held that based on the facts in 

Mecham, once the defendant was arrested on the warrant, the request for FSTs 

did not flow from the original reason for the stop (i.e., initial Terry investigation for 

warrant) and was thus an unlawful search for evidence, which defendant had a 

constitutional right to refuse. Under these facts, the State may not comment on 

the refusal.    

https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015e0783f6ac8fac59dd%3FNav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f9b1ed81e4539cad3bc4727611b18792&list=ALL&rank=2&sessionScopeId=bd0c00d5fa4e58445eb9cdc1b865287b419d5c6a6906e7315fee3915d9fdbbfe&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604030000015757da510e4e1ffd3f%3FNav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=12aaab482fed89d371367be2e4b99421&list=ALL&rank=1&grading=na&sessionScopeId=a6b89cea09ec0ee1ebb22fcc0560eac59161bea07b77ffa3adc59cbac2640b67&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604030000015757da510e4e1ffd3f%3FNav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=12aaab482fed89d371367be2e4b99421&list=ALL&rank=1&grading=na&sessionScopeId=a6b89cea09ec0ee1ebb22fcc0560eac59161bea07b77ffa3adc59cbac2640b67&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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B. FST Refusal is not Protected by Statute 
 

Unlike blood or breath tests, a suspect’s right to refuse a field sobriety test is 

based on common law and not specifically protected by statute. State v. 

Mecham, 186 Wn.2d 128, 380 P.3d 414 (2016). 

C.  Admitting Refusal Evidence does not Violate Fifth Amendment 
Privilege 
 

A motorist's refusal to perform field sobriety tests at the request of a police officer 

is nontestimonial in nature, and evidence of the refusal may be admitted at trial 

without violating the motorist's Fifth Amendment privilege against self-

incrimination. A refusal to submit to field sobriety tests is not a statement 

communicating testimonial evidence; it is, instead, conduct from which 

consciousness of guilt may be inferred.  Seattle v. Stalsbroten, 138 Wn2d 227, 

978 P.2d 1059 (1999). 

D.  Where a Defendant has a Constitutional Right to Refuse a 
Search the State may not Comment on Refusal at Trial 
 

However, where defendant has a constitutional right to refuse a request to 

search, the State may not comment at trial on the decision not to consent. See 

State v. Mecham, 186 Wash. 2d 128, 380 P.3d 414 (2016) (See lead opinion 

discussion); State v. Kaufman, 10 Wn. App. 2d 747, 450 P.3d 196 (2019) 

(evidence of refusal of PBT inadmissible where defendant’s arrest based on 

offense unrelated to DUI or some other driving offense in which alcohol 

consumption is an element, thus PBT did not fall within the search incident to 

arrest rule); State v. Gauthier, 174 Wn. App. 257, 298 P.3d 126 (2013) (error to 

allow defendant’s refusal to voluntarily supply a DNA sample was used against 

him at trial as evidence of guilty conscience, even though police requested the 

sample without lawful authority, such as a warrant or court order); State v. 

Nordlund, 113 Wn. App. 171, 187, 53 P.3d 520 (2002)(refusal to provide a hair 

sample pursuant to court order may be offered as consciousness of guilt at trial). 

 

§ 11. 7  Horizontal Gaze Nystagmus (HGN) 

 

The NHTSA recommends the HGN test as one of several field sobriety tests to help 

officers determine whether a driver is intoxicated. State v. Baity, 140 Wn.2d 1, 13, 991 

P.2d 1151 (2000). Horizontal gaze nystagmus is a test involving a stimulus, usually a 

https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015e0783f6ac8fac59dd%3FNav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f9b1ed81e4539cad3bc4727611b18792&list=ALL&rank=2&sessionScopeId=bd0c00d5fa4e58445eb9cdc1b865287b419d5c6a6906e7315fee3915d9fdbbfe&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015e0783f6ac8fac59dd%3FNav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f9b1ed81e4539cad3bc4727611b18792&list=ALL&rank=2&sessionScopeId=bd0c00d5fa4e58445eb9cdc1b865287b419d5c6a6906e7315fee3915d9fdbbfe&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999143267&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999143267&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999143267&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999143267&HistoryType=F
https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015e0783f6ac8fac59dd%3FNav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f9b1ed81e4539cad3bc4727611b18792&list=ALL&rank=2&sessionScopeId=bd0c00d5fa4e58445eb9cdc1b865287b419d5c6a6906e7315fee3915d9fdbbfe&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id45330c0ef9811e9831490f1ca5ff4e0/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aee000001746a2144ecf5b37708%3FNav%3DCASE%26fragmentIdentifier%3DId45330c0ef9811e9831490f1ca5ff4e0%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c45458c1ce3c90eb7155fa2098229971&list=ALL&rank=1&sessionScopeId=8baedd987957173528b96213da3cd6b727f6b9d07b3c68decbf559fc8a370851&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://web2.westlaw.com/Find/Default.wl?rs=WCCM1.0&vr=2.0&FindType=0&SerialNum=2030279241&ssl=n&__mud=y
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2002557250&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2002557250&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=13&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=13&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
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pen, used to detect nystagmus in the subject’s eyes. 
  

Nystagmus is the involuntary oscillation of the eyeballs, which results from 
the body’s attempt to maintain orientation and balance. HGN is the inability 
of the eyes to maintain visual fixation as they turn from side to side or move 
from center focus to the point of maximum deviation at the side.  

 

State v. Baity, 140 Wn.2d 1, 7 n.3, 991 P.2d 1151 (2000) (citing, State v. 

Cissne, 72 Wn.App. 677, 680, 865 P.2d 564 review denied, 124 Wn.2d 

1006(1994)). 
 

The HGN test is based on six “clues” (three for each eye) that refer to: 

(1) Lack of smooth tracking (smooth pursuit of the eyes); 

(2)  Distinct nystagmus at maximum deviation (endpoint nystagmus); 
and  

(3)  Onset of nystagmus prior to forty-five degrees away from center 
(angle of onset). 

 

See “DWI Detection and Standardized Field Sobriety Testing–Participant 

Manual” (2018- Edition). 

https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_m

anual_2018.pdf > See also “Horizontal Gaze Nystagmus Test: use in impaired 

driving prosecution”, 60 A.L.R. 4th 1129 (1988).  
 

A. HGN Meets Requirements of the Frye Test  

In State v. Baity, 140 Wn.2d 1, 991 P.2d 1151 (2000) the Court was asked to 

decide “if a drug recognition protocol, used by trained drug recognition officers to 

determine if a suspect’s driving is impaired by a drug other than alcohol, meets 

the requirements of Frye v. United States for novel scientific evidence.”  See 

Frye v. United States, 293 F. 1013, 34 A.L.R. 145 (1923). After determining that 

the protocol satisfied the Frye mandate, the Supreme Court held that an “officer 

may testify concerning such drug impairment, subject to the limitations set forth 

in this opinion, upon meeting the requirements of ER 702 and ER 703 for the 

admission of expert testimony.” State v. Baity, 140 Wn.2d 1 (2000). In making its 

determination, The Baity Court specifically considered whether the HGN test met 

the requirements of Frye and held that it did. 
 

After careful review of [the cases from the above states], we agree the underlying 

scientific basis for HGN testing–an intoxicated person will exhibit nystagmus–is 

“undisputed, even by those cases and authorities holding the test inadmissible 

without scientific proof in each case.” See State v. Superior Court, 149 Ariz. 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=7&findtype=Y&vr=2.0&db=0000804&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994033830&fn=_top&referenceposition=680&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1994033830&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994033830&fn=_top&referenceposition=680&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1994033830&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994130631&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994130631&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994130631&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994130631&HistoryType=F
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_manual_2018.pdf
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_manual_2018.pdf
http://www.westlaw.com/find/default.wl?ft=Y&db=0000849&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988176703&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988176703&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000849&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988176703&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988176703&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000104&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1924122438&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1924122438&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000104&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1924122438&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1924122438&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000104&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=1924122438&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1924122438
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0702
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0703
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000045878&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0000661&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2000045878&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2000045878
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000104&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=1924122438&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1924122438
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986118619&fn=_top&referenceposition=177&findtype=Y&vr=2.0&db=0000849&wbtoolsId=1986118619&HistoryType=F
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269, 718 P.2d 171, 177, 60 A.L.R.4th 1103 (1986) (holding that a person will 

show a higher degree of nystagmus at higher levels of intoxication). Even the 

district court agreed with this proposition, stating:  

The evidence presented in this hearing establish [sic] that the 
following propositions have gained general acceptance in the 
relevant scientific community: (1) the HGN occurs in conjunction with 
alcohol consumption, (2) that the onset of HGN and its distinction are 
strongly correlated to breath alcohol levels … (4) law enforcement 
officers can be trained to observe these phenomena and administer 
the test[.] 

State v. Baity, 140 Wn.2d 1 at 12-13. 
 

In State v. Quaale, 182 Wn. 2d 191, 340 P.3d 213 (2014), the Court considered 

the admissibility of an HGN test in the context of an alcohol impaired driving 

case. There, the Court confirmed that its analysis of the HGN test in Baity applied 

equally to the DUI alcohol only detection circumstances. The Quaale opinion, 

however, narrowly construes the finding in Baity about what an HGN test shows 

and the limits of testimony about the HGN test results. The Quaale Court holds 

that the existence of nystagmus shows only that the person ingested alcohol and 

thus, testimony is limited to no more than that fact.  
 

B. Admissibility of HGN Test at Trial and Limitation on Testimony 
 

1. Foundation for Admissibility of HGN Test. 
 

To admit testimony of the HGN test, there must be evidence to meet the 

requirements of ER 702, i.e., the officer must testify to training, experience 

and education in administering the test. This testimony, together with a 

showing it was administered properly allows the testimony to be admitted. 

State v. Baity, 140 Wn.2d 1, 17, 991 P.2d 1151 (2000) (practical 

experience may be sufficient to qualify a person as an expert).  

In Baity, the Court considered the defense argument that there may be 

factors that affect the HGN test, such as false positives and other possible 

physiological causes. 

However, none of those factors undercut the basis of the test–that 

intoxicated people exhibit nystagmus. Furthermore, the factors noted by 

the defense would apply equally to the other field sobriety tests that are 

routinely used in DUI arrests. All of those factors can be shown through 

cross-examination, and they therefore go to the weight of the evidence, 

rather than its admissibility.  

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986118619&fn=_top&referenceposition=177&findtype=Y&vr=2.0&db=0000849&wbtoolsId=1986118619&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=13&findtype=Y&vr=2.0&db=0000804&wbtoolsId=2000045878&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8bdae6aba9574b88b86a08df681aa6f6
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2000045878&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i4c71d1edc3da4d2b8e6c9fc04b21df9c
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8bdae6aba9574b88b86a08df681aa6f6
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2000045878&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i4c71d1edc3da4d2b8e6c9fc04b21df9c
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8bdae6aba9574b88b86a08df681aa6f6
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0702
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=17&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000045878&HistoryType=F
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State v. Baity, 140 Wn. 2d 1 at 13-14.   

 

2. Limitation on Testimony about HGN Test Results.  

In State v. Baity, the Court set forth two limitations on testimony about 

HGN results. 1) A witness testifying concerning the results of an HGN test 

may not go “beyond testimony of impairment” to the recitation of a specific 

level of intoxication; 2) The witness may not “testify in a fashion that casts 

an aura of scientific certainty to the testimony.” State v. Baity, 140 Wn.2d 

1 at 17-18. See also State v. Koch, 126 Wn. App. 589,103 P.3d 1280 

(2005) (error where toxicologist violated motion in limine and testified HGN 

correlated to specific level of intoxicants, but held harmless in that case).  

In State v. Quaale, 182 Wn. 2d 191, 340 P.3d 213 (2014), the Court 

clarified what it meant when it imposed a limit to “testimony of impairment” 

in Baity.  

In State v. Quaale, the court held that the officer exceeded the limits of a 

proper opinion, offered by a qualified DRE officer at a DUI trial, when that 

officer testified that based on the HGN test alone, there was “no doubt he 

[defendant] was impaired.” State v. Quaale, 182 Wn. 2d 191, 240 P.3d 

213 (2014).  In Quaale, defense objected to the prosecutor’s question 

whether the testifying trooper formed an opinion about defendant’s 

impairment based on the HGN test alone. The trial court allowed the 

officer to express his opinion that defendant was impaired based solely on 

the HGN results. The Supreme Court held this opinion testimony was 

improperly admitted in that case because it violated the limitations on 

HGN testimony, not because it embraced an ultimate issue.  
 

The Quaale Court held the trooper violated both the limitations set out in 

Baity. By testifying he had “no doubt” he implied that the HGN may be 

able to reveal that someone is intoxicated and “impaired” on alcohol, when 

the test simply shows physical signs consistent with alcohol consumption. 

State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014). This then gave 

his testimony an “aura of scientific certainty”. Additionally, by testifying 

HGN showed “impairment” he offered improper testimony to a specific 

level of intoxication (i.e., a level that met the legal standard for guilt).   

 

The State argues that the trooper’s testimony falls within our 
holding of Baity because the trooper did not testify to a specific 
blood alcohol level; he simply said the defendant was 
‘impaired’. But the conclusion that the defendant was impaired 
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rests on the premise that the defendant consumed a sufficient 
level of intoxicants to be impaired…the testimony implicitly 
includes a specific level of intoxication; that the alcohol 
consumed impaired the defendant, which is the legal standard 
for guilty. The HGN test alone cannot reveal specific levels of 
intoxication, and consequently, the trooper’s testimony 
violated Baity.  
 

State v. Quaale, 182 Wn. 2d 191, 199 (2014). 

 

The Quaale decision limits the officer’s testimony on the HGN test to the fact that 

it can indicate the presence of alcohol in a suspect. The officer may not testify 

that the test can, by itself, be the basis of an opinion defendant was impaired. 

The Quaale Court notes that in that case, the officer’s opinion on impairment was 

based solely on the HGN test, which the Court identifies as “expert” testimony, in 

contrast to “lay” testimony which includes observations of physical appearance 

and performance of field sobriety tests. Because the officer’s “expert” testimony 

violated the limitations set out in Baity, the officer’s opinion was an impermissible 

opinion on guilt. State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014). 

reversed where error held not harmless beyond a reasonable doubt).   

 

The Quaale Court distinguished its facts from those in City of Seattle v. Heatley, 

where the Court of Appeals upheld the officer’s opinion testimony that defendant 

was obviously intoxicated and affected by alcohol. See City of Seattle v. 

Heatley, 70 Wn. App. 573, 579, 854 P.2d 658 (1993), rev. denied, 123 Wn. 2d 

1011 (1994). In Heatley, the officer based his opinion on “lay witness” facts, 

including his experience and defendant’s physical appearance and performance 

of field sobriety tests.  
 

See § 13, Drug Recognition Expert (DRE) and Other Opinion Testimony.  

 

C. HGN Test Procedures 

In the HGN test, the officer observes the eyes of a suspect as the suspect follows 

a slowly moving object used as a stimulus. The examiner looks for three 

indicators of impairment in each eye:  

(1)  if the eye cannot follow a moving object smoothly,  

(2)  if jerking is distinct when the eye is at maximum deviation, and  

(3)  if the angle of onset of jerking is prior to 45 degrees of center.  
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HGN Test Procedure -   The “DWI Detection and Standardized Field Sobriety 

Testing Student Manual” (2006-Edition at VIII) describes the procedure for 

conducting an HGN Test. The procedural steps are generally as below: 

Step 1:  Eyeglasses Removal: The officer requests the subject to remove any 

eyeglasses before the test. 

Step 2:  Verbal Instructions: The officer instructs the subject, “I'm going to 

check your eyes. Keep your head still and follow this stimulus with your 

eyes only. Keep following the stimulus with your eyes until I tell you to 

stop.” 

Step 3:  Position Stimulus: The officer holds the stimulus (such as a pencil or 

penlight) 12-15 inches from the subject's nose and slightly above eye 

level. 

Step 4:  Tracking: The officer moves the stimulus smoothly across the subject's 

field of vision and checks to see if the eyes track together or if one lags 

behind the other. If the eyes don't track together it could indicate a 

possible medical disorder, injury, or blindness. 

Step 5:  Pupil Size: The officer then checks to see if both pupils are equal in 

size. If not, this may indicate a head injury. 

Step 6:  Check for Lack of Smooth Pursuit: The officer checks the subject's 

left eye by moving the stimulus smoothly to the officer's right at a speed 

that requires approximately two seconds to bring the subject's eye as 

far to the side as it can go. While moving the stimulus, the officer 

watches the subject's eye to determine whether it is able to pursue 

smoothly. Then the officer moves the stimulus at a speed all the way to 

the left, back across the subject's face checking to see if the right eye 

pursues smoothly. The movement should take approximately two 

seconds out and two seconds back for each eye. Then the officer 

repeats the procedure. 

Step 7:  Check for Distinct Nystagmus at Maximum Deviation: To conduct 

this check, the officer simply moves the stimulus to the subject's left 

side until the eye has gone as far to the side as possible. Usually, no 

white will be showing in the corner of the eye at maximum deviation. 

The officer holds the stimulus in that position for a minimum of four 

seconds while observing the eye for distinct nystagmus. Then the 

officer repeats the procedure for the other eye by moving the stimulus 
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all the way across the subject's face and holding the position for a 

minimum of four seconds. The officer then repeats the procedure. 

Step 8:  Check for Onset of Nystagmus Prior to 45º: To conduct this step, the 

officer moves the stimulus towards the right (subject's left) at a speed 

that would take approximately four seconds for the stimulus to reach the 

edge of the suspect's shoulder. The officer watches the eye carefully for 

any signs of jerking. If the officer sees jerking, he pauses the movement 

of the stimulus and verifies that the jerking continues. Next, the officer 

moves the stimulus to the left (suspect's right) at the same speed, 

taking approximately four seconds to reach the subject's left shoulder. 

Again, the officer watches for signs of jerking, pausing the movement of 

the stimulus if jerking is observed, and verifying that the jerking 

continues. Then the officer repeats the procedure. The training manual 

notes that it is important to use a full four seconds when checking for 

onset of nystagmus because moving the stimulus too quickly could 

cause the officer to go past the onset or miss it all together. 

Step 9:  Total the Clues: Law enforcement officers are trained to look for three 

clues:  

(1)  lack of smooth pursuit - a subject's eyes jerk as they follow a slowly 

moving stimulus (such as a pencil or a beam of light) from side to 

side; 

(2)  distinct nystagmus at maximum deviation - a pronounced jerking of 

the eyes when they subject holds his or her eyes far to the side for 

four seconds; and  

(3)  onset of nystagmus prior to 45 degrees - if the jerking occurs prior 

to bringing the eyes to a 45-degree angle away from center, the 

manual instructs officers that this is evidence that the subject has a 

BAC above .08. Officers look for each of these clues in each eye, 

providing a total of six “clues” for the HGN test. The manual 

instructs officers that four or more clues make it likely a subject's 

BAC is above .10 percent. 

§ 11. 8  Walk-and-Turn 
 

The Walk-and-Turn test is a “divided attention" test. It requires a suspect to listen to and 

follow instructions while performing simple physical movements. Impaired persons have 
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difficulty with tasks requiring their attention to be divided between simple mental and 

physical exercises.  

The “DWI Detection and Standardized Field Sobriety Testing Student Manual” (VIII-9) 

describes the procedure for conducting the Walk-and-Turn test. The steps are as 

generally set out below: 

Step 1:  The subject is directed to take nine steps, heel-to-toe, along a straight 

line and then take nine heel-to-toe steps back,  

Step 2:  After taking the steps, the subject is instructed to turn keeping the 

front foot on the line and take a series of small steps with the other 

foot. The officer gives detailed instruction about how to walk and how 

to turn, 

Step 3:  The subject is told to keep his or her arms at their sides, watch their 

feet at all times and count the steps out loud,  

Step 4:  the subject is told not to stop until he or she has finished the whole 

exercise. 

The examiner looks for eight indicators: if the subject cannot keep balance while 

listening to the instructions, begins before the instructions are finished, stops while 

walking to regain balance, does not touch heel-to-toe, steps off the line, uses arms to 

balance, makes an improper turn, or takes an incorrect number of steps.   

§ 11. 9  One-Leg Stand 
 

The One-Leg Stand test is also a "divided attention" test. The “DWI Detection and 

Standardized Field Sobriety Testing Student Manual” (VIII-12) describes the procedure 

for conducting the One-Leg Stand as generally set out below: 

Step 1:  The officer instructs the subject is raise one leg, either leg, 

approximately six inches off the ground with the toe pointed out.  

Step 2:  The subject is to count to thirty as in “one thousand and one, one 

thousand and two…”  

Step 3:  The subject is told to keep his or her arms at their side and watch their 

raised foot during the test.  
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The officer looks for four indicators, including swaying while balancing, using arms to 

balance, hopping to maintain balance, and putting the foot down.  

§ 11. 10  Deviation in Administration of SFSTs Goes to Weight not 

Admissibility 
 

In College Place v. Staudenmaier, 110 Wn. App. 841, 43 P.3d 43, review denied, 147 

Wn.2d 1024, 60 P.3d 92 (2002), the defendant used the National Highway Traffic Safety 

Administration standards for field sobriety testing to argue that he “should have ‘passed' 

the test.” However, the court found that no Washington case law, statute, or 

administrative code adopts these standards. The Court in State v. Baity noted that any 

facts that affect performance on field sobriety tests go to weight, not admissibility.   
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§ 12. PRELIMINARY BREATH TEST (PBT) 
 

§ 12.1  Use of Preliminary Breath Test 
 

A. Limited to Determine Probable Cause to Arrest or Issue a 

Warrant for Blood Test for Alcohol 
 

The use of a PBT is governed exclusively by the Washington Administrative 

Code and not the implied consent statute. City of Vancouver v. Kaufman, 10 

Wash. App. 2d 747, 756, 450 P.3d 196 (2019).  Valid results from a preliminary 

breath testing instrument (PBT) are approved for use to determine that a subject 

has consumed alcohol and establish probable cause to place a person under 

arrest for alcohol related offenses or probable cause to support issuance of a 

search warrant for blood to test for alcohol. WAC 448-15-020 (promulgated in 

accordance with RCW 46.61.506). See State v. Smith, 130 Wn.2d 215, 922 

P.2d 811 (1996). See also § 10 Probable Cause to Arrest for DUI. 
  

B. PBT is not a Breath Test Under Implied Consent Law 

This preliminary breath test is voluntary, and participation in it does not constitute 

compliance with the implied consent statute (RCW 46.20.308). WAC 448-15-020. 

See § 15 discussing Implied Consent law. 

C. Not Admissible at Trial 

The results of a PBT may not be used on their own for determining, beyond a 

reasonable doubt, that a person’s breath alcohol concentration exceeds a 

proscribed level such as anticipated under the “per se” statutes for intoxication.  

WAC 448-15-020.  

§ 12.2  Officer Must Advise Driver PBT is Voluntary and not an 

Alternative to BAC 
 

The PBT is voluntary, and a driver may refuse to take a PBT. WAC 448-15-020. As set 

forth in the WAC protocol, the operator will advise a subject that the PBT is voluntary 

and that it is not an alternative to any evidential breath alcohol test. WAC 448-15-030.  

See City of Seattle v. Stalsbroten, 138 Wn.2d 227, 978 P.2d 1059(1999); City of 

Seattle v. Personeus, 63 Wn. App  461, 819 P.2d 821(1992). Refusal to submit to 

standard field sobriety tests, however, are admissible at trial. See State v. Mecham, 

186 Wn.2d 128, 380 P.3d 414 (2016).   
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https://1.next.westlaw.com/Document/Ief2d7030776a11e6b8b9e1ce282dafae/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74013000001823c717cadb6d8bc24%3Fppcid%3Deb253f7ba3d54873875005f9297da0a3%26Nav%3DCASE%26fragmentIdentifier%3DIef2d7030776a11e6b8b9e1ce282dafae%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=cebd69e1790a2c3e78c1177d871b952d&list=ALL&rank=2&sessionScopeId=c178da81991e449715ca4377bdbe95957569066942eb03b96c460f62d8238392&ppcid=eb253f7ba3d54873875005f9297da0a3&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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§ 12.3  PBT Must be Approved by State Toxicologist 
 

WAC 448-15-010 sets out the preliminary breath test instruments approved for use in 

the state of Washington as breath alcohol screening devices, subject to the 

requirements outlined in WAC 448-15.  The officer must use only an instrument on the 

approved list. WAC 448-15-020.  

In State v. Smith, 130 Wn.2d. 215, 221-11, 922 P.2d 811 (1996), the court found that 

PBT results were inadmissible because the court failed to conduct a Frye hearing on the 

PBT, and there was no specific approval of the device and its administration by the 

state toxicologist.  In response to State v. Smith, in 1999, the state toxicologist 

promulgated WAC 448-15, which approved PBT instruments and set standards for their 

use, test protocols and certification.  

§ 12.4  Validity of Test Results  
 

 

When a test result is in accordance with the protocols and procedures set out by the 

state toxicologist it is considered a “valid test result”. WAC 448-15-020.  

Valid results are considered those obtained when: 

1. The test is taken by an operator on an approved instrument in accordance 

with WAC 448-15-010; 
 

2. The operator followed the approved testing protocol described in WAC 448-

15-030; 
 

3. The PBT instrument has been certified according to the rules described in 

WAC 448-15-040. 
     

“An operator” means a person certified as an evidential breath test instrument operator 

as describe in chapter 448-16 WAC and trained and authorize to perform the tests for a 

PBT instrument. WAC 448-15-005.  

§ 12.5  PBT Test Protocol 
 

The operator must perform the test according to the policies and procedures approved 

by the state toxicologist, using the protocol described in WAC 448-15-030. The test 

protocol consists of the following: 

1. The operator will advise the subject that the test is voluntary and not an 

alternative to any evidential breath alcohol test; 
 

http://apps.leg.wa.gov/wac/default.aspx?cite=448-15-010
http://apps.leg.wa.gov/wac/default.aspx?dispo=true&cite=448-15&full=true
http://apps.leg.wa.gov/wac/default.aspx?cite=448-15-020
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996212586&fn=_top&referenceposition=11&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1996212586&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996212586&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1996212586&HistoryType=F
http://apps.leg.wa.gov/wac/default.aspx?cite=448-15
http://apps.leg.wa.gov/wac/default.aspx?cite=448-15-020
http://apps.leg.wa.gov/wac/default.aspx?cite=448-15-010
http://apps.leg.wa.gov/wac/default.aspx?cite=448-15-030
http://apps.leg.wa.gov/wac/default.aspx?cite=448-15-030
http://apps.leg.wa.gov/wac/default.aspx?cite=448-15-040
http://app.leg.wa.gov/WAC/default.aspx?cite=448-16
http://apps.leg.wa.gov/wac/default.aspx?dispo=true&cite=448-15&full=true#448-15-005
http://app.leg.wa.gov/wac/default.aspx?cite=448-15-030
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2. The operator will determine by observation or inquiry, that the subject has 

not consumed any alcohol in the fifteen minutes prior to administering the 

test. If the subject has consumed alcohol during that period, the officer 

should not administer the screening test for probable cause purposes until 

fifteen minutes have passed. If the subject responds that they have not 

consumed any alcohol in the last fifteen minutes, the officer may offer the 

subject the opportunity to provide a breath sample into the PBT 

instrument;  
 

3. Ensure a blank test result is obtained; 
 

4. Have the subject exhale into the mouthpiece with a full and continuous 

exhalation; 
 

5. Observe the results. 
 

§ 12.6  Instrument Certification 

 

Any PBT instrument used must have been certified within the previous six months. To 

certify a PBT instrument as accurate, the certifying agent must follow a protocol 

approved by the state toxicologist. WAC 448-15-040. See WAC 448-15-005 (defining 

certifying agent).   

A PBT technician will perform periodic certification and maintain records on PBT 

instrument certification. PBT technicians are issued a permit when they complete 

training and are certified as evidential breath test instrument technicians as describe in 

chapter 448-16 WAC. See WAC 448-15-060. See WAC 448-15-005 (defining PBT 

technician). 

§ 12.7 Admissibility of Refusal to take a PBT 

 

A PBT is not considered a standardized field sobriety test. While refusal to submit to 

SFSTs are admissible, there is not caselaw directly on point whether a person’s refusal 

to provide a preliminary breath test (PBT) is admissible at trial, as consciousness of 

guilt. The use of a PBT is governed exclusively by the Washington Administrative Code 

and not the implied consent statute. Provisions of the WAC make it clear a PBT is 

relevant to the officer’s determination of probable cause for arrest but the results of a 

PBT are not admissible at trial. Arguably, a person’s refusal to take the test is irrelevant 

and inadmissible.  
 

There is caselaw on the issue of admissibility of a BAC refusal, where the prosecutor 

has stipulated that even if a breath test had been taken it would not have been 

admissible at trial. While not directly on point, this caselaw may be informative.  

http://apps.leg.wa.gov/wac/default.aspx?cite=448-15-040
http://apps.leg.wa.gov/wac/default.aspx?dispo=true&cite=448-15&full=true#448-15-005
http://app.leg.wa.gov/WAC/default.aspx?cite=448-16
http://apps.leg.wa.gov/wac/default.aspx?dispo=true&cite=448-15&full=true#448-15-060
http://apps.leg.wa.gov/wac/default.aspx?dispo=true&cite=448-15&full=true#448-15-005
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In State v. Cohen, the Court held that a defendant’s refusal to submit to a BAC test was 

admissible even though any test results would have been inadmissible because a valid 

quality assurance procedure had not been performed on the breath machine as 

required.  
 

The rationale for admission of refusal evidence is that a refusal to 
take the test demonstrates the driver's consciousness of guilt. The 
refusal is the relevant fact, and the admissibility of the refusal does 
not depend on whether or not the results themselves, had any 
existed, would have been admissible. The hypothetical admissibility 
of the results of a test not taken is irrelevant to a consciousness of 
guilt analysis. 
 
State v. Cohen, 125 Wn. App. 220, 224-25, 104 P.3d 70 (2005) (Div. I). 

 
However, In City of Vancouver v. Kaufman, the Court declined to extend the holding 

in Cohen to circumstances where a defendant has a constitutional right to refuse a PBT. 

In an unusual fact pattern, the defendant in Kaufman was arrested for an outstanding 

arrest warrant and not for DUI. The officer only noticed an odor of intoxicants when he 

was handcuffing defendant at the scene. He then noticed her eyes were “a little 

bloodshot” and her eyelids were “a little droopy”. He decided to begin his investigation 

of DUI once they arrived at the jail. At the jail, defendant refused to take a PBT. The trial 

judge (affirmed on RALJ) allowed the refusal into evidence, concluding it was a search 

incident to arrest and thus admissible under State v. Baird. The Court of Appeals 

reversed, holding that defendant was arrested for the warrant and not for impaired 

driving, thus defendant had a constitutional right to refuse an unlawful search of her 

breath. City of Vancouver v. Kaufman, 10 Wn. App. 2d 747, 450 P.2d 196 (2019). 

Relying on State v. Gauthier, 174 Wash. App. 257 (2013) the Kaufman Court held the 

admissibility of her refusal to submit to an unconstitutional search improperly penalized 

the defendant for the lawful exercise of a constitutional right. In rejecting the application 

of Cohen, the Kaufman Court points to Cohen’s reliance on the implied consent law, 

which does not apply to a PBT, and that under the informed consent part of that law, a 

person is told that refusal to take a test can be used against them at trial. Even after 

Kaufman, this leaves open the question of the admissibility of a refusal of a PBT that is 

properly offered pre-arrest. 

https://1.next.westlaw.com/Document/I5886fc20f78611d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465fe22a8890047c1%3FNav%3DCASE%26fragmentIdentifier%3DI5886fc20f78611d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d78901869ca7ec89badae499599ab7e8&list=ALL&rank=2&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5886fc20f78611d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465f117b9890045d3%3FNav%3DCASE%26fragmentIdentifier%3DI5886fc20f78611d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0b40102e04997b2d5a06730134fd31d9&list=ALL&rank=2&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id45330c0ef9811e9831490f1ca5ff4e0/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465f774ea89004694%3FNav%3DCASE%26fragmentIdentifier%3DId45330c0ef9811e9831490f1ca5ff4e0%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6080ee1b28d83cedb0b785fc69271687&list=ALL&rank=1&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5886fc20f78611d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465f117b9890045d3%3FNav%3DCASE%26fragmentIdentifier%3DI5886fc20f78611d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0b40102e04997b2d5a06730134fd31d9&list=ALL&rank=2&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id45330c0ef9811e9831490f1ca5ff4e0/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465f774ea89004694%3FNav%3DCASE%26fragmentIdentifier%3DId45330c0ef9811e9831490f1ca5ff4e0%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6080ee1b28d83cedb0b785fc69271687&list=ALL&rank=1&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I511c0810c95a11e6b27be1b44e7e7e5b/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ab000001746a12e0ae9f7da2d3%3FNav%3DCASE%26fragmentIdentifier%3DI511c0810c95a11e6b27be1b44e7e7e5b%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c9ca97c17a4d367dad8028f997748efd&list=ALL&rank=2&sessionScopeId=40d946ff04c19dd4b3b73926f995b33153eb0fa94735a25b2ab7834ce6d5860f&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id45330c0ef9811e9831490f1ca5ff4e0/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465f774ea89004694%3FNav%3DCASE%26fragmentIdentifier%3DId45330c0ef9811e9831490f1ca5ff4e0%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6080ee1b28d83cedb0b785fc69271687&list=ALL&rank=1&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id38ad3369c5511e2981ea20c4f198a69/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465fbc7a989004757%3FNav%3DCASE%26fragmentIdentifier%3DId38ad3369c5511e2981ea20c4f198a69%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=9ed92d7004908a7fa6ce839171dca60d&list=ALL&rank=2&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id45330c0ef9811e9831490f1ca5ff4e0/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465f774ea89004694%3FNav%3DCASE%26fragmentIdentifier%3DId45330c0ef9811e9831490f1ca5ff4e0%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6080ee1b28d83cedb0b785fc69271687&list=ALL&rank=1&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id45330c0ef9811e9831490f1ca5ff4e0/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465f774ea89004694%3FNav%3DCASE%26fragmentIdentifier%3DId45330c0ef9811e9831490f1ca5ff4e0%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6080ee1b28d83cedb0b785fc69271687&list=ALL&rank=1&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5886fc20f78611d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740120000017465f117b9890045d3%3FNav%3DCASE%26fragmentIdentifier%3DI5886fc20f78611d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0b40102e04997b2d5a06730134fd31d9&list=ALL&rank=2&sessionScopeId=6b5ea5ef866bfe70d045fbec5d4684a08a1ee413bcd3868f6548ac7b60cdd236&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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§ 13.  DRUG RECOGNITION EXPERT (DRE) AND OTHER OPINION TESTIMONY 

 

§ 13.1  DRE Evidence-Overview and History 
 

A drug recognition expert or drug recognition evaluator (DRE) is a police officer trained 

to recognize impairment in drivers under the influence of drugs other than, or in addition 

to, alcohol. Since 1989, the International Association of Chiefs of Police (IACP) 

coordinates the International Drug Evaluation and Classification Program (DECP) with 

support from the National Highway Traffic Safety Administration (NHTSA). See  

https://www.theiacp.org/projects/the-international-drug-evaluation-classification-program  

In the late 1970’s, the Los Angeles police department developed the Drug Evaluation 

and Classification Program (DECP) to identify drivers impaired by drugs or a 

combination of drugs and alcohol. State v. Baity, 140 Wn.2d 1, 991 P.2d 1151 (2000). 

The Washington State DRE program began in March 1996, although it did not become 

operational until July 1997. The Washington State DRE program complies with the 

IACP standards and officers in this state use the same 12-step protocol adhered to 

nationally. State v. Baity, 140 Wn.2d 1, 4-5, 991 P.2d 1151 (2000). 

In 2021, the Washington Traffic Safety Commission published the research project 

report: “Perceptions of Drug Recognition Experts (DREs) and DRE Evidence: A 

Qualitative Analysis of the Police, Prosecution, and Defense”. See 

http://wtsc.wa.gov/wp-content/uploads/dlm_uploads/2021/02/Perceptions-of-DREs-and-

DRE-Evidence_Feb2021.pdf  

 

§ 13.2  DRE Testing Protocol Meets the Frye Standard in 
Washington 

 

In State v. Baity, 140 Wn.2d 1, 6, 991 P.2d 1151 (2000), the court held  that the  Drug 

Recognition Expert (DRE) protocol, the chart used to classify behavioral patterns 

associated with seven categories of drugs and the HGN test all meet the requirements 

of the Frye standard for admissibility of scientific evidence. See § 11.7 discussing 

Horizontal Gaze Nystagmus test (HGN) in the context of standard field sobriety testing. 

A process or procedure meets the Frye standard when it is generally accepted in the 

relevant scientific communities.  See Frye v. United States, 293 F. 1013 (D.C. Cir. 

1923); State v. Cauthron, 120 Wn.2d 879, 846 P.2d 502 (1993).  The Baity court also 

held that a properly trained drug recognition expert may use the protocol and the chart 

of categories of drugs to relate an opinion about the presence or absence of certain 

https://www.theiacp.org/projects/the-international-drug-evaluation-classification-program
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=5&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://wtsc.wa.gov/wp-content/uploads/dlm_uploads/2021/02/Perceptions-of-DREs-and-DRE-Evidence_Feb2021.pdf
http://wtsc.wa.gov/wp-content/uploads/dlm_uploads/2021/02/Perceptions-of-DREs-and-DRE-Evidence_Feb2021.pdf
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=6&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000348&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=1924122438&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1924122438
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000348&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=1924122438&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1924122438
http://www.westlaw.com/find/default.wl?ft=Y&db=0000348&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1924122438&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1924122438&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000348&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1924122438&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1924122438&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1993057944&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1993057944&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000804&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=4&referencepositiontype=S&rs=ap2%2E0&serialnum=2000045878&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2000045878
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categories of drugs in a suspect's system. Further, the Court held that HGN testing is 

scientific in nature, and it is generally accepted in the relevant scientific communities. 

Thus, the court held the forensic application of HGN to drug intoxication in the DRE 

context satisfies Frye.   

DRE evidence is admissible under Frye because it is generally 
accepted in the relevant scientific communities. A properly qualified 
expert may use the 12-step protocol and the chart of categories of 
drugs to relate an opinion about the presence or absence of certain 
categories of drugs in a suspect's system. 
 

State v. Baity, 140 Wn.2d 1, 13, 991 P.2d 1151 (2000). 
 

§ 13.3  DRE Certification Process 

To become a DRE officer, a police officer must complete a program that complies with 

the standardized requirements set forth by the IACP. State v. Baity, 140 Wn.2d 1, 4-5, 

991 P.2d 1151 (2000).  See www.decp.org.  

The DRE program is a three-phase program of instruction.  

(1) The officer must attend a 16-hour "preschool," which involves an overview 

of the DRE program, and instruction on the seven drug categories and 

basic drug terminology;  

(2) The officer must complete a 56-hour DRE school program. This program 

consists of 30 modules of instruction, including an overview of the 

development and validation of the drug evaluation process, and sessions 

on each drug category. In addition to classroom instruction, the program 

requires practical field training. Additionally, the officer must pass a written 

examination before beginning the next phase of training;  

(3) The officer begins certification training. Certification requires the officer 

participate in a minimum of 12 complete examinations under the 

supervision of a trained DRE instructor. Of those 12 evaluations, the 

officer must identify an individual under the influence of at least three of 

the seven drug categories. The officer is required to obtain a minimum 75 

percent toxicological corroboration rate. The officer must then pass 

another written examination and a separate skills demonstration 

examination performed in front of two DRE instructors before he or she 

becomes certified as a DRE. Finally, the officer must maintain an up-to-

date resume or curriculum vitae.   

http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000348&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=1924122438&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1924122438
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000348&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=1924122438&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1924122438
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=13&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=5&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=5&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.decp.org/
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Additionally, a DRE must be recertified every two years. During that time period, the 

DRE is required to conduct four hands-on evaluations and to attend eight hours of in-

service training. State v. Baity, 140 Wn.2d 1, 4-5, 991 P.2d 1151 (2000) (detailing 

certification process). 

§ 13.4   Drug Classifications 

DREs are trained to determine whether a driver is under the influence of drugs, and 

then to determine the type of drug causing the observable impairment. To accomplish 

this, DREs classify drugs into seven categories: 

1.   Central nervous system (CNS) depressants,  

2.   Inhalants,  

3.   Phencyclidine (PCP),  

4.   Cannabis,  

5.   CNS stimulants,  

6.   Hallucinogens, and  

7.   Narcotic analgesics.  

The training is based on the premise that each drug within a category produces 

particular signs and symptoms. The effect of any given drug can vary from drug to drug, 

primarily in terms of intensity and duration of action, and is dependent on many factors, 

including the amount ingested, the user's tolerance to the drug, and the drug's purity. In 

theory, the DRE protocol enables the DRE to rule in (or out) many medical conditions, 

such as illness or injury, contributing to the impairment.  State v. Baity, 140 Wn.2d 1, 5-

6, 991 P.2d 1151 (2000). 

§ 13.5  12-Step DRE Protocol 

To determine whether a driver is under the influence of a specific category of drugs, 

other than alcohol, DREs use a 12-step procedure based on a variety of observable 

signs and symptoms that are known to be reliable indicators of drug impairment. All 

DREs, regardless of agency, use the same procedures, in the same order, on all 

drivers. In theory, a DRE will not reach a final decision until the entire evaluation is 

complete. A DRE's opinion is based not on one element of the test, but on the totality of 

the evaluation. 

The 12-steps of the DRE protocol are:  

(1)  Breath (or blood) alcohol concentration;  

(2)  Interview of the arresting officer;  

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=5&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=6&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=6&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
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(3)  Preliminary examination;  

(4)  Eye examinations;  

(5)  Divided attention tests;  

(6)  Vital signs examination;  

(7)  Darkroom examination of pupil size;  

(8)  Examination of muscle tone;  

(9)  Examination of injection sites;  

(10)  Statements, interrogation;  

(11)  Opinion; 

(12)  Toxicology analysis.   

State v. Baity, 140 Wn.2d 1, 6, 991 P.2d 1151 (2000). 

§ 13.6  Foundation for Admissibility of DRE and HGN Testimony 

To admit DRE evidence, the prosecutor must lay a foundation under ER 702 and ER 703. 

State v. Baity, 140 Wn.2d 1, 18, 991 P.2d 1151 (2000). See State v. Quaale, 182 Wn. 

2d 191, 340 P.3d 214 (2014). Under ER 702, if scientific, technical, or other specialized 

knowledge will assist the trier of fact, the proponent of the evidence must show the 

witness is qualified as an expert by knowledge, skill, experience or training.  Under ER 

702, proposed drug recognition expert testimony must satisfy this two-part test to be 

admissible. The trial court must determine: (1) whether the witness qualifies as an expert 

and (2) whether the expert’s testimony would be helpful to the trier of fact. In State v. 

Mashek, 177 Wn. App. 749, 312 P.3d 774 (2013), the Court held it was not error when 

the trial judge excluded a DRE officer’s expert testimony to explain field sobriety tests 

because the testimony would have been no more helpful than the arresting officer, who 

administered the tests at the scene and was also trained in their administration. 

 

ER 703 requires the expert set out the facts or data known to the expert, in this case, the 

test results the officer relied upon, to form the bases of the expert’s opinion.  The 

proponent of the testimony must also show that the test was properly administered. State 

v. Baity, 140 Wn.2d 1, 18, 991 P.2d 1151 (2000). 

 

A proper foundation for [drug recognition expert] would include a description 
of the [drug recognition expert]’s training, education, and experience in 
administering the test, together with a showing that the test was properly 
administered. 
 

State v. Baity, 140 Wn.2d 1, 18, 991 P.2d 1151 (2000). 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=6&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0702
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0703
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0702
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0702
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0702
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031947530&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031947530&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0703
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F


09/2022 DUI Bench Book 13 - 5 § 13 Drug Recognition Expert (DRE) 
    And Other Opinion Testimony  

 
 

 

In Baity, the Court noted that its holding is limited to situations where all twelve steps of 

the DRE protocol were performed. State v. Baity, 140 Wn.2d 1, 17.   

Where DRE evidence is involved, it must also satisfy the predicate two-part 
inquiry under ER 702 - whether the witness qualifies as an expert, and 
whether the testimony would be helpful to the trier of fact-before the 
evidence is admissible. A proper foundation for DRE testimony would 
include a description of the DRE's training, education, and experience in 
administering the test, together with a showing that the test was properly 
administered. Practical experience may be sufficient to qualify a witness as 
an expert.  

State v. Baity, 140 Wn.2d 1, 18, 991 P.2d 1151 (2000). 
 

§ 13.7  Opinion Testimony Regarding DRE and HGN Evidence 

When offering DRE evidence, the officer may offer an opinion that “a suspect’s behavior 

and physical attributes are or are not consistent with the behavior and physical signs 

associated with one of the seven categories of drugs.” State v. Baity, 140 Wn.2d 1,18, 

991 P.2d 1151 (2000). In State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014), the 

court reversed and remanded for new trial where the officer’s improper opinion 

testimony on the HGN test deprived defendant of a fair trial. The Quaale Court relies on 

its reading of State v. Baity to limit an officer’s testimony to the assertion that failure of 

the test is “consistent with consumption of alcohol”. See § 11.7 discussing admissibility 

of HGN as a field sobriety test. 
 

In State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014), the Court considered the 

admissibility of an HGN test in the context of an alcohol impaired driving case. There 

the Court confirmed that its analysis of the HGN test in Baity (DRE drug case) applied 

equally to the DUI alcohol only detection circumstances. 
 

A. Officer May Not Testify With an “Aura of Scientific Certainty” 
 

An officer may not testify in a fashion that casts an aura of scientific certainty to 

the testimony. State v. Baity, 140 Wn.2d 1, 17,18, 991 P.2d 1151 (2000).  
 

In State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014), the DRE officer was 

qualified as an expert and testified to performing the HGN field sobriety test, in 

an alcohol only DUI. No other field sobriety tests were performed at the scene. At 

trial the officer was asked whether, based on the HGN test alone, and based on 

his training and experience, if the defendant’s ability to operate a motor vehicle 

was impaired.  The trooper answered, “there was no doubt he was impaired”. 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=17&findtype=Y&vr=2.0&db=0000804&wbtoolsId=2000045878&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0702
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000661&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=18&referencepositiontype=S&rs=ap2%2E0&serialnum=2000045878&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2000045878
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2000045878&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i701f4aab371c41f1acc922c2e054daa7
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
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The Court found the officer exceeded the limit on opinion that State v. Baity held 

could be permissibly expressed, based on the HGN test. By testifying he had “no 

doubt”, he implied that the HGN may be able to reveal that someone is 

intoxicated and “impaired” by alcohol, when the test simply shows physical signs 

consistent with alcohol consumption. State v. Quaale, 182 Wn. 2d 191, 198 

(2014). This then gave his testimony an “aura of scientific certainty”.  
 

B. Officer May Not Predict Specific Level of Drugs or Alcohol 
 

An officer also may not predict the specific level of drugs or alcohol present in a 

suspect.  State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014). State v. Baity, 

140 Wn.2d 1, 17,18, 991 P.2d 1151 (2000). See State v. Koch, 126 Wn.App. 

589, 103 P.3d 1280 (2005) (toxicologist's testimony, in violation of pretrial motion 

in limine, about the reliability level of the HGN test at .08, held harmless error 

under facts of case). 

 

In State v. Quaale, 182 Wn. 2d 191 (2014), the Court held the officer offered an 

improper opinion where he testified that based on the HGN test alone, “there was 

no doubt he was impaired”.  This opinion was improper because it was 

tantamount to testimony to a specific level of intoxication (i.e., a level that met the 

legal standard for guilt).   
 

 

The State argues that the trooper's testimony falls within our holding 
in Baity because the trooper did not testify to a specific blood alcohol 
level; he simply said the defendant was “impaired.” But the 
conclusion that the defendant was impaired rests on the premise that 
the defendant consumed a sufficient level of intoxicants to be 
impaired. Even though the testimony did not include a numerical 
blood alcohol level, the testimony implicitly includes a specific level 
of intoxication; that the alcohol consumed impaired the defendant, 
which is the legal standard for guilt. The HGN test alone cannot 
reveal specific levels of intoxication, and consequently, the trooper's  
testimony violated Baity. 
 
State v. Quaale, 182 Wash. 2d 191, 199, 340 P.3d 213, 217 (2014) 
 

 

The Quaale decision limits the officer’s testimony on the HGN test to the fact that 

it can indicate the presence of alcohol in a suspect.  
 

 

[NOTE: DRE officers are often known as “drug recognition expert” officers. In Baity, the 
Court notes that the “E” in DRE may represent “expert”, “examiner”, or “evaluator”. In 
this regards, the Court states: “It is improper for a court, however, to refer to such an 

http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000804&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=4&referencepositiontype=S&rs=ap2%2E0&serialnum=2000045878&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2000045878
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=iabe182f7e07845d9bc9d4fdbd8a1e8a1
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=iabe182f7e07845d9bc9d4fdbd8a1e8a1
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=18&findtype=Y&vr=2.0&db=0000661&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005963159&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005963159&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005963159&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005963159&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=iabe182f7e07845d9bc9d4fdbd8a1e8a1
https://1.next.westlaw.com/Document/I0d583b3e893711e49488c8f438320c70/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001826b9173e037b0d3c9%3Fppcid%3D9836455461a140119a87f50c475cb363%26Nav%3DCASE%26fragmentIdentifier%3DI0d583b3e893711e49488c8f438320c70%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=658bbc52ee8662775861baae7d3be4a3&list=ALL&rank=2&sessionScopeId=a32d7f1c076f249e6979429eb60c2a3fb241b64f15ea819d97403eece6da0218&ppcid=9836455461a140119a87f50c475cb363&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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officer as an ‘expert’ before the office is so qualified under ER 702”. State v. Baity, 140 
Wn.2d 1, 4, n.1, 991 P.2d 1151 (2000).] 

 

 

C. Opinion Defendant is Impaired by a Certain Category of Drugs 
must be Made by an Expert Witness under ER 702 

 
In City of Seattle v. Levesque, the Court addressed whether an officer, who is 

not a DRE or otherwise qualified to state an expert opinion whether defendant is 

impaired by a category of drugs, can state that opinion based on observations, 

as a lay witness under ER 701. City of Seattle v. Levesque, 12 Wn. App. 2d 

687, 460 P.3d 205 (2020). In Levesque, Officers Hinson and Coe investigated a 

traffic accident and arrested the driver for a drug related DUI. The probable 

cause to arrest was based on symptoms of possible impairment of being under a 

stimulant. There was no odor of alcohol, no FSTs were performed and no HGN 

performed. A DRE officer was called but did not show up. A blood test showed 

presence of amphetamine and methamphetamine. Neither officer was a DRE nor 

had extensive experience or special training about drugs. Officer Hinson testified 

that defendant showed signs and symptoms consistent with having consumed a 

central nervous system (CNS) stimulant at the time of arrest. When asked his 

opinion on whether defendant was impaired by drugs, the officer testified that 

defendant was “definitely impaired” at the time off the accident. Officer Coe 

testified about his observations that defendant was “very shaky and very sweaty” 

and that sweating is indicative of an upper involved in the system. Defense 

counsel objected to Officer Hinson’s testimony on the grounds it lacked a proper 

foundation under State v. Baity and because the testimony was an 

impermissible opinion of guilt (because it went to the ultimate issue in the case).  
 

On appeal, the Court held Officer Hinson’s testimony was not admissible under 

ER 701(lay opinion) or ER 702 (expert opinion) and was an impermissible 

opinion going to the ultimate issue of guilt. The testimony was not admissible 

under ER 702 because the officer was not qualified to opine as to whether 

defendant was affected by a specific category of drugs. He was not training as a 

DRE nor did he have training and experience that could make him otherwise 

qualified to give the opinion Also, his testimony that he was “definitely impaired” 

parroted the language of the statute and invaded the province of the jury. City of 

Seattle v. Levesque, 12 Wn. App. 2d 687, 460 P.3d 205 (2020).  

 

In short, and while not every expert presenting an opinion on the 
issue  must be DRE certified, Officer Hinson’s lack of DRE 
certification and minimal police experience are not sufficient to 
qualify him to give such an opinion.  

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0702
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=4&findtype=Y&vr=2.0&db=0000804&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&referenceposition=4&findtype=Y&vr=2.0&db=0000804&wbtoolsId=2000045878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000045878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000045878&HistoryType=F
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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 City of Seattle v. Levesque, 12 Wn. App. 2d 687, 460 P.3d 205 (2020). 
 

The officer’s testimony was not admissible as lay opinion under ER 701 because 

a lay opinion is admissible only if it is “rationally based on the perception of the 

witness” and “not based on scientific, technical, or other specialized knowledge 

within the scope of rule 702”. City of Seattle v. Levesque, 12 Wn. App. 2d 687, 

699, 460 P.3d 205 (2020). Officer Hinson completed only basic training and a 40-

hour DUI course; at the time of defendant’s arrest he had completed only 13 DUI 

investigations, most of which involved assisting a lead officer. He did not conduct 

FSTs and relied only on his general observations.  
 

The Levesque Court differentiates between impairment by alcohol, which can be 

the subject of lay opinion testimony and impairment by a specific category of 

drugs. Unlike alcohol, testimony about impairment by a specific category of drugs 

concerns a sophisticated and technical matter. While an officer can describe 

observations about the person, the officer may not comment on the drug class by 

which the person is affected, based only on those observations. City of Seattle 

v. Levesque, 12 Wn. App. 2d 687, 706, 460 P.3d 205 (2020). 
  

§ 13.8  Lay Opinion Testimony Regarding Impairment 

Lay witnesses may give opinions or inferences based on rational perceptions that help 

the jury understand the witness’s testimony and that are not based upon scientific or 

specialized knowledge. See ER 701. The effects of alcohol “are commonly known and all 

persons can be presumed to draw reasonable inferences therefrom”.  City of Seattle v. 

Heatley, 70 Wn. App 573, 580, 854 P.2d 658 (1993), review denied, 123 Wn.2d 1011 

(1994) A lay witness may express an opinion on the degree of intoxication of another 

person where the witness has opportunity to observe the affected person. State v. 

Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014). See State v. Forsyth, 131 Wash. 611, 

612,  230 P. 821 (1924) (non-expert witness properly expressed an opinion that the 

defendant was intoxicated when he collided with a truck, after testifying to the 

defendant’s conduct and condition at that time). In City of Seattle v. Levesque, the 

Court differentiates between impairment by alcohol, which can be the subject of lay 

opinion testimony (including a police officer) and impairment by a category of drugs. 

Unlike alcohol, testimony about impairment by a specific category of drugs concerns a 

sophisticated and technical matter. While an officer can describe observations about the 

person, the officer may not comment on the drug class by which the person is affected, 

based only on those observations.  
 

City of Seattle v. Levesque, 12 Wn. App. 2d 687, 706, 460 P.3d 205 (2020). 

https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0701
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1993140913&fn=_top&referenceposition=580&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1993140913&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1993140913&fn=_top&referenceposition=580&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1993140913&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994044291&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994044291&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994044291&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994044291&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1925102662&fn=_top&referenceposition=612&findtype=Y&vr=2.0&db=0000660&wbtoolsId=1925102662&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1925102662&fn=_top&referenceposition=612&findtype=Y&vr=2.0&db=0000660&wbtoolsId=1925102662&HistoryType=F
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001747416e9981bf87379%3FNav%3DCASE%26fragmentIdentifier%3DIfcb3e5f070f811ea8a27c5f88245c3b8%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ef61873de62aec92bc03ee15186160b6&list=ALL&rank=2&sessionScopeId=74a0ea71e85de7646ad78be4564a81ed31cf026a0570e0bf24b2f9fa4ca118c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29


09/2022 DUI Bench Book 13 - 9 § 13 Drug Recognition Expert (DRE) 
    And Other Opinion Testimony  

 
 

§ 13.9  Opinion Testimony by Officer Regarding Impairment 

A. Opinion on Intoxication and Impairment may be Admissible at 
Trial 

 

Testimony that is not a direct comment on the defendant’s guilt is otherwise 

helpful to the jury and is based on inferences from the evidence is not improper 

opinion testimony. See ER 704. See e.g., State v. Montgomery, 163 Wn. 2d 

577, 183 P.3d 267 (2008); City of Seattle v. Heatley, 70 Wn. App 573, 580, 854 

P.2d 658 (1993), review denied, 123 Wn.2d 1011 (1994).The fact that the opinion 

encompasses ultimate facts is not the determining factor on whether the opinion 

is proper. See State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014). 
 

In City of Seattle v. Heatley, the appellate court affirmed a trial court’s decision 

permitting an officer to give his opinion that  based upon the officer’s 

observations, that the defendant was “obviously intoxicated” and “could not drive 

a motor vehicle in a safe manner.” City of Seattle v. Heatley, 70 Wn.App 573, 

576, 854 P.2d 658 (1993), review denied, 123 Wn.2d 1011 (1994). The Heatley 

court held the opinion was a permissible opinion on ultimate facts, rather than in 

impermissible opinion that the defendant was guilty of the crime charged. It also 

decided that the officer’s opinion was “otherwise admissible” within the meaning 

of ER 704. Citing the rule that a lay witness may express an opinion on the 

degree of intoxication of another person where the witness has opportunity to 

observe, the Heatley court rejected the argument that the officer may not 

express an opinion just because he or she is more experienced and specially 

trained. City of Seattle v. Heatley, 70 Wn. App 573, 580, 854 P.2d 658 (1993), 

review denied, 123 Wn.2d 1011 (1994). Accord State v. Lewellyn, 78 Wn.App. 

788, 895 P.2d 418 (1995) (in DUI trial, opinion by officer on defendant’s level of 

intoxication allowed). See State v. McLean, 178 Wn. App. 236, 313 P.3d 1181 

(2013) (officer’s opinion defendant was impaired by alcohol not improper where 

based on his experience and observations). 
 

B. Improper Opinion Testimony may Deprive Defendant of a Fair 
Trial  

 

It is generally improper for a witness to opine that the defendant is guilty; to do so 

is to invade the jury’s exclusive province. State v. Demery, 144 Wn. 2d 753, 759, 

30 P.3d 1278 (2001). Accord State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 

(2014). (DUI case). When opinion testimony that embraces an ultimate issue is 

inadmissible in a trial, the testimony may constitute an impermissible opinion on 
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guilt. City of Seattle v. Levesque, 12 Wn. App. 2d 687, 708, 460 P.3d 205 

(2020). To determine whether a witness’s statement is improper opinion 

testimony on defendant’s guilt, the court should consider the circumstances of 

the case, including the type of witness involved, the nature of the testimony, the 

nature of the charges, the type of defense, and other evidence before the trier of 

fact. State v. Montgomery, 163 Wn. 2d 577, 591, 183 P.3d 267 (2008) 

(reversed where trial court allowed improper opinion evidence in drug possession 

with intent to manufacture case). In State v. McLean, the appellate court 

rejected the argument by defendant that the officer’s opinion was improper where 

the officer testified that he only arrests drivers for driving under the influence if he 

believes they are impaired by alcohol or drugs. He then testified he arrested the 

defendant. The court found the officer’s testimony was not improper because he 

was doing no more than testifying that based on his experience and 

observations, the defendant was intoxicated and impaired. State v. McLean, 178 

Wn. App. 236, 313 P.3d 1181 (2013). 
 

However, an impermissible opinion of guilt by an officer may deprive a defendant 

of a fair trial if it might improperly influence the jury. The rationale is that the 

defendant is deprived of the right to an independent determination of the facts by 

the jury. See State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014). See also 

State v. Kirkman, 159 Wn. 2d 918, 927, 155 P.3d 125 (2007); City of Seattle v. 

Levesque, 12 Wn. App. 2d 687, 460 P.3d 205 (2020) (officer’s opinion defendant 

“was no doubt impaired” parroted the legal standard of guilt and was an 

impermissible opinion on guilt). 

 

In State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 (2014), the DRE officer was 

qualified as an expert and testified to performing the HGN field sobriety test in an 

alcohol only related DUI. No other field sobriety tests were performed at the 

scene. At trial the officer was asked whether based on the HGN test alone and 

based on his training and experience, if the defendant’s ability to operate a motor 

vehicle impaired.  The trooper answered, “there was no doubt he was impaired”. 

The Court found the officer exceeded the limit on opinion that State v. Baity held 

could be permissibly expressed, based on the HGN test, and that his opinion 

there was “no doubt he was impaired  cast an “aura of scientific certainly” and 

provided testimony to a specific level of intoxication. The Quaale Court held this 

was an impermissible opinion regarding guilt, in this case reversible error, 

because the evidence violated defendant’s right to a jury trial (determination of 

facts by the jury). In that case, the officer’s opinion went to the “core issue and 

the only disputed element”. State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 

(2014). 

https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?transitionType=SearchItem&contextData=(sc.Search)
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https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2011875175&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ica1e0c156ce641038c91a7d2b5afbb78
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/Ifcb3e5f070f811ea8a27c5f88245c3b8/View/FullText.html?transitionType=SearchItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000804&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=4&referencepositiontype=S&rs=ap2%2E0&serialnum=2000045878&ssl=n&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2000045878
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https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075989&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie18529da571e4dc984576e240fc0d440&firstPage=true&CobaltRefresh=23546


09/2022 DUI Bench Book 13 - 11 § 13 Drug Recognition Expert (DRE) 
    And Other Opinion Testimony  

 
 

 

The Quaale decision distinguishes City of Seattle v. Heatley, where the officer 

expressed his opinion that based on defendant’s physical appearance and field 

testing, he was “obviously intoxicated and could not drive a motor vehicle in a 

safe manner”. The Quaale Court reasoned that the types of facts the officer 

observed in Heatley to support his opinion of impairment (e.g., unsteady 

balance, odor of alcohol on breath, bloodshot watery eyes, field sobriety tests) 

was presented as lay witness evidence, based on his observations. A lay witness 

may express an opinion on another’s intoxication when the witness had 

opportunity to observe the affected person. In contrast, the officer’s opinion in 

Quaale, based solely on the HGN test, was “expert testimony” and subject to the 

limits set out in State v. Baity. State v. Quaale, 182 Wn. 2d 191, 340 P.3d 214 

(2014). “By basing his opinion solely on expert testimony, the officer gave 

impermissible opinion testimony that constituted an improper opinion on guilt”. 

State v. Quaale, 182 Wn. 2d 191 (2014) (error held not harmless beyond a 

reasonable doubt). 

 

In City of Vancouver v. Kaufman, the appeals court held the court erred when it 

allowed an officer to improperly opine that defendant’s refusal to perform FSTs, 

the PBT, and the Datamaster breath test demonstrated her consciousness of 

guilt. (error held not harmless beyond a reasonable doubt). City of Vancouver v. 

Kaufman, 10 Wash. App. 2d 747, 754, 450 P.3d 196 (2019).  At trial, the officer 

was asked “is it evidence [that] someone’s under the influence of alcohol if they 

refuse to do the field sobriety tests?” The officer responded by stating that if 

someone refuses to do the field sobriety tests, “it usually shows me that they are 

under the influence because they don’t want the tests to fail.” The officer was 

asked this question about refusal of PBT and Datamaster tests and each time 

gave the same answer. The Kaufman Court characterized such opinion 

testimony as both improper and prejudicial. 
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§ 14 RIGHT TO COUNSEL AND EXPERT SERVICES 
 

§ 14. 1  Scope of Chapter   
 

The right to counsel in a criminal case, as guaranteed by the federal and state 

constitutions, is discussed in § 2 in Courts of Limited Jurisdiction Criminal Benchbook 

for the State of Washington. This chapter will discuss the right to counsel only as it 

applies to DUI cases. This chapter also discusses a defendant’s constitutional right to 

appointment of expert services. The chapter will also discuss right to expert services 

under state court rules. 

§ 14. 2  Miranda Warnings and Right to Counsel are Inapplicable 
Before Administration of Field Sobriety Tests during a 
Terry Stop 

 

The police duty to provide Miranda warnings, under the Fifth Amendment, does not 

apply until the defendant is in custody, either under arrest or in circumstances where a 

suspect’s freedom of action is curtailed to a degree associated with formal arrest. J.D.B. 

v. North Carolina, 564 U.S. 261, 131 S.Ct. 2394, 180 L. Ed 2d 310 (2011); State v. 

Escalante, 195 Wn.2d 526, 461 P.3d 1183 (2020). “Custody” does not mean an 

investigative stop, such as a Terry stop or a traffic stop, where a person’s freedom of 

action is not curtailed to a degree associated with formal arrest. Berkemer v. McCarty, 

468 U.S. 420, 104 S. Ct. 3138, 82 L. Ed. 2d 317 (1984). In Heinemann v. Whitman 

County, 105 Wn.2d 796, 718 P.2d 786 (1986), the Court held that conducting field 

sobriety tests during a routine traffic stop does not mean that a driver is in custody so as 

to require Miranda warnings. In Heinemann, the Court held that neither the 

constitution, case law, nor court rule require a law enforcement officer to advise the 

defendant of the right to counsel before administering field sobriety tests. The right to 

counsel under the Sixth Amendment and Art. 1, §22 of the Washington State 

Constitution, attaches when formal judicial criminal proceedings are initiated against the 

defendant. Where the defendant has neither been arrested nor received a citation at the 

time of the field sobriety tests, the “criminal prosecution” has not yet commenced. 

Heinemann v. Whitman County, 105 Wn.2d 796, 718 P.2d 786 (1986).  
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https://1.next.westlaw.com/Document/I203ace7085ae11ea917493a0e993e9ad/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740110000017465485d42682f4b60%3FNav%3DCASE%26fragmentIdentifier%3DI203ace7085ae11ea917493a0e993e9ad%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=5373e883ef02f1b5720c7b15fdeffbb4&list=ALL&rank=1&sessionScopeId=6ac9c6b3eaa94325d0c777ec344996f0f5edf6a588f4047f126296e91ddbf2ab&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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https://a.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000661&sernum=1986124397&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie6968c9afb7d4cceaa897001112e2535#co_pp_sp_661_786
http://www.westlaw.com/find/default.wl?ft=L&docname=WACNART1S22&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000571&wbtoolsId=WACNART1S22&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WACNART1S22&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000571&wbtoolsId=WACNART1S22&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986124397&fn=_top&referenceposition=786&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1986124397&HistoryType=F
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§ 14. 3  Right to Counsel Under CrRLJ 3.1 (CrR 3.1) 
 

A. Generally-Purpose of Court Rule 
 

CrRLJ 3.1 (and comparable CrR 3.1) grants a defendant the right to counsel in 

all criminal proceedings for offenses punishable by loss of liberty. The purposes 

of CrRLJ 3.1 are (1) to ensure that persons arrested are aware of their right to 

assistance of counsel prior to providing incriminating evidence and (2) to ensure 

that a person arrested for DUI knows of the right to obtain counsel at a time that 

would be helpful in gathering or preserving evidence in that case. State v. 

Templeton, 148 Wn.2d 193, 59 P.3d 632 (2002) (error where WSP form advised 

defendant of right to counsel only “before and during questions,” but held 

harmless under facts of case). The rights under CrRLJ 3.1 go beyond the 

requirements of the constitution and serve a purpose unique to DUI arrests.  

One purpose is to ensure that arrested persons are aware of their 
right to counsel before they provide evidence which might tend to 
incriminate them. The other purpose is to ensure that persons 
arrested know of their right to counsel in time to decide whether to 
acquire exculpatory evidence such as disinterested witnesses or 
alternative blood alcohol concentration. 

State v. Templeton, 148 Wn.2d 193, 217, 59 P.3d 632 (2002).  

B. Right to Lawyer Accrues as Soon as Feasible After Arrest 
 

CrRLJ 3.1(b)(1) states: “The right to a lawyer shall accrue as soon as feasible 

after the defendant has been arrested, appears before a committing magistrate, 

or is formally charged, whichever occurs earliest.” Neither the state nor the 

federal constitution confers a right to counsel immediately upon arrest. This right 

is provided in Washington by this court rule.  

In State v. Templeton, the Court upheld the court rule as a valid exercise of the 

Supreme Court’s rule-making authority. State v. Templeton, 148 Wn.2d 193, 59 

P.3d 632 (2002).The right to counsel under the court rule is not dependent upon 

the initiation of questioning by the police or the commencement of formal 

proceedings, as are the constitutional rights to counsel. Under the rule, the right 

to counsel accrues at the time of formal arrest. The following cases discuss the 

application of the court rule: 

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789290&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002789290&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789290&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002789290&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789290&fn=_top&referenceposition=217&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2002789290&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789290&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002789290&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789290&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002789290&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789290&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002789290&HistoryType=F
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 In Heinemann v. Whitman County, 105 Wn.2d 796, 718 P.2d 789 (1986) the 

Court discussed the purpose behind the previous version of the court rule, which 

used the phrase “taken into custody” rather than “arrest”.  

In State v. Trevino, 127 Wn.2d 735, 903 P.2d 447 (1995), the Court found the 

officer violated the court rule by not providing advisement upon arrest, but held 

there was no prejudice where defendant was advised of right to counsel prior to 

breath test and actually spoke with an attorney. 

In State v. Dunn, 108 Wn.App. 490, 28 P.3d 789(2001), the court found an 

advisement of rights form that stated the right to a lawyer accrues “when the 

defendant is questioned” violated the court rule, but held the error harmless.   

C. Explaining the Availability of a Lawyer  

The court rule requires that the advisement of the right to a lawyer be made “as 

soon as practicable” and in “words easily understood”. 

When a person has been arrested he or she shall as soon as 
practicable be advised of the right to a lawyer. Such advice shall be 
made in words easily understood, and it shall be stated expressly 
that a person who is unable to pay a lawyer is entitle to have one 
provided without charge.  

CrRLJ 3.1(c)(1)  

The term “practicable” has been interpreted to mean immediately following 

arrest.  The following cases discuss this requirement of the court rule: 

In State v. Trevino, 127 Wn.2d 735, 903 P.2d 447 (1995), the Court found the 

officer violated the rule by not providing the advisement until 45 minutes after 

arrest, but held there was no prejudice where defendant was advised of right to 

counsel prior to breath test and actually spoke with an attorney.  

In State v. Glessner, 50 Wn.App. 397, 748 P.2d 280 (1988), the Court held that 

the police do not need to advise an arrested person who is in police custody of 

his right to counsel until it is feasible to do so.  In this case the suspect was 

injured and incoherent after a serious accident and was not advised of his right to 

counsel until he awoke at the hospital the next day. 

In State v. Prok, 107 Wn.2d 153, 727 P.2d 652 (1986), the State conceded on 

appeal that the arresting officer failed to advise defendant, whose knowledge of 

the English language was limited, of defendant's right to counsel, in “words easily 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986124397&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986124397&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995204099&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995204099&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001696734&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001696734&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995204099&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995204099&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000800&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988011302&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988011302&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988007555&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988007555&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986154871&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986154871&HistoryType=F
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understood,” in violation of rule. The court held the proper remedy for such 

violation was suppression of evidence obtained, not dismissal.  

See § 14.5 discussing remedy for violation of rule. 

D. Request for Lawyer must be Unequivocal 

A suspect’s request for a lawyer must be unequivocal before the provisions of the 

court rule apply. See e.g., State v. Pierce, 169 Wn.App. 533, 280 P.3d 1158 

(2012), rev. denied, 175 Wn.2d 1025 (2012) (Trial court erred in finding 

defendant’s request was equivocal when he told police he was “…gonna need a 

lawyer”). See also State v. Nysta 168 Wn.App. 30, 275 P.3d 1162 (2012), rev. 

denied, 177 Wn.2d 1008 (2012) (request was unequivocal because defendant 

did not use “if”, “or”, “maybe”, or “perhaps”). 

§ 14. 4  Access to an Attorney Under Court Rule 
 

A. Denial of Access Determined by Facts of Each Case 
 

At the earliest opportunity a person in custody who desires a lawyer shall 
be provided access to a telephone, the telephone number of the public 
defender or official responsible for assigning a lawyer, and any other means 
necessary to place him or her in communication with a lawyer.  

CrRLJ 3.1(C)(2). 

To determine whether an accused was denied access to counsel under the court 

rule, the judge looks at the facts and circumstances of each case. City of 

Bellevue v. Ohlson, 60 Wn.App. 485, 803 P.2d 1346 (1991) (relying on Tacoma 

v. Myhre, 32 Wash.App. 661, 648 P.2d 912 (1982)). See State v. Pierce, 169 

Wn.App. 533, 280 P.3d 1158 (2012) (good review of cases discussing 

application of the court rule).  

B. Presence of Attorney Not Required 
 

A defendant arrested for DUI has no right to have an attorney physically present 

when he or she takes a breath test; access by telephone is sufficient. City of 

Bellevue v. Ohlson, 60 Wn.App. 485, 803 P.2d 1346 (1991). After permitting a 

defendant to call an attorney, the police are not required to delay routine 

processing and wait for an attorney to arrive personally at the scene. City of 

Seattle v. Box, 29 Wn.App. 109, 627 P.2d 584 (1981). See State v. Staeheli, 

http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2028228888&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2028228888&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?rs=WCCM1.0&vr=2.0&FindType=0&SerialNum=2029502474&ssl=n&__mud=y
http://web2.westlaw.com/Find/Default.wl?rs=WCCM1.0&vr=2.0&FindType=0&SerialNum=2027658236&ssl=n&__mud=y
http://web2.westlaw.com/Find/Default.wl?rs=WCCM1.0&vr=2.0&FindType=0&SerialNum=2030683181&ssl=n&__mud=y
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991031878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991031878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991031878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991031878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982134939&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982134939&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982134939&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982134939&HistoryType=F
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2028228888&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2028228888&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991031878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991031878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991031878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991031878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981119368&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981119368&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981119368&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981119368&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984137895&fn=_top&referenceposition=10&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984137895&HistoryType=F
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102 Wn.2d 305, 309–10, 685 P.2d 591 (1984) (no right to delay chemical testing 

when no attorney could be contacted for advice). However, the police may not, 

without reasonable justification, prevent an attorney from making personal 

contact with a defendant. City of Seattle v. Box, 29 Wn.App. 109, 627 P.2d 584 

(1981).  

C. No Right to Counsel of Choice 
 

In City of Seattle v. Sandholm, the court found defendant was not unlawfully 

denied access to counsel despite the fact that he was unable to contact his 

personal attorney, due to technical limitations with the long distance telephone 

system at the police station. The defendant in that case was provided with the 

opportunity to contact the public defender and, in fact, spoke to the public 

defender, but continued to insist on speaking with his personal attorney. The 

Court held nothing in the court rule provides for access to counsel of defendant's 

choice. City of Seattle v. Sandholm, 65 Wn.App. 747, 829 P.2d 1133 (1992). 

D. Actions by Officer Must be Reasonably Calculated to Make 

Contact with Attorney 
 

The court rule requires the arresting officer take actions “reasonably calculated” 

to put the defendant in contact with an attorney. See State v. Kruger, 116 Wn.2d 

135, 803 P.2d 305 (1991) (providing accused with the daytime number of the 

public defender's office when that office is closed is not reasonably calculated to 

place him in communication with a lawyer); City of Bellevue v. Ohlson, 60 

Wn.App. 485, 803 P.2d 1346 (1991) (police made sufficient effort to contact 

attorney, even though no attorney was reached; where police made six attempts 

to contact motorist's attorney over 20-minute period, then tried to reach three 

public defenders, and offered to contact any other attorney motorist might know). 

In Airway Heights v. Dilley, the Court held that reasonable, albeit unsuccessful, 

attempts to contact an attorney were sufficient to satisfy the rule because the rule 

“requires[s] more an opportunity, rather than actual communication with an 

attorney”. Airway Heights v. Dilley, 45 Wash.App. 87 at 93, 724 P.2d 407(1986) 

(rule complied with where several attempts were made to contact attorney, 

names of two attorneys were provided, and when attorneys could not be 

contacted, defendant did not request any additional attempts, though officer did 

not provide defendant with 24–hour on-call phone number of public defender's 

office).   

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984137895&fn=_top&referenceposition=10&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984137895&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981119368&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981119368&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981119368&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981119368&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1992096022&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1992096022&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1992096022&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1992096022&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021482&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991021482&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021482&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991021482&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991031878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991031878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991031878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991031878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986144249&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986144249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000800&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986144249&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986144249&HistoryType=F
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E. Cases Discussing Reasonable Access to Counsel Under Rule 
 

City of Tacoma v. Heater, 67 Wn.2d 733, 409 P.2d 867 (1966) (police 

procedure requirement of a four-hour delay before allowing a person arrested for 

DUI to have the assistance of counsel held invalid).   

City of Seattle v. Wakenight, 24 Wn.App. 48, 599 P.2d 5 (1979) (defendant 

given reasonable opportunity to contact counsel where provided with telephone 

and current phone book and made several calls). 

City of Seattle v. Carpenito, 32 Wn. App. 809, 649 P.2d 861(1982), review 

denied, 98 Wn.2d 1011 (defendant not denied access to counsel where officer 

directed defendant to the telephone and instructed him to call an attorney if he 

wanted advice, a telephone book with the phone numbers of private attorneys 

and public defenders sat by the telephone and, although the defendant replied 

that he did not have an attorney to call, he did not request a list of available 

retained or assigned attorneys nor other means of contacting an attorney).  

City of Tacoma v. Myhre, 32 Wn.App. 661, 648 P.2d 912 (1982) (defendant 

was denied right to counsel under rule where he was not allowed to call his 

mother for his lawyer’s home phone number and effort to call office at night was 

considered by court “futile gesture”). 

City of Airway Heights v. Dilley, 45 Wash.App. 87 at 93, 724 P.2d 407(1986) 

(rule complied with where several attempts were made to contact attorney, 

names of two attorneys were provided, and when attorneys could not be 

contacted, defendant did not request any additional attempts, though officer did 

not provide defendant with 24–hour on-call phone number of public defender's 

office). 

State v. Shattuck, 55 Wn.App. 131, 776 P.2d 1001 (1989) (defendant advised of 

public defender number but seeks only to call family attorney; police need not 

further advise defendant of names and numbers of other attorneys or that public 

defender is available 24 hours). 

City of Spokane  v. Kruger, 116 Wn.2d 135, 803 P.2d 305 (1991) (rule violated 

where providing accused with the daytime number of the public defender's office 

when that office is closed is not reasonably calculated to place him in 

communication with a lawyer). Accord State v. Pierce, 169 Wn.App. 533, 280 

P.3d 1158 (2012), rev. denied, 175 Wn.2d 1025 (2012) (murder suspect was 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1966111874&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1966111874&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1979125357&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1979125357&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982137354&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982137354&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982033676&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982033676&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982134939&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982134939&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000800&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986144249&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986144249&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989117298&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989117298&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021482&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991021482&HistoryType=F
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2028228888&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2028228888&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?rs=WCCM1.0&vr=2.0&FindType=0&SerialNum=2029502474&ssl=n&__mud=y
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denied access to counsel where police provided only the public defender’s 

business number after regular business hours). 

City of Bellevue v. Ohlson, 60  Wn.App. 485, 803 P.2d 1346 (1991) (police 

made sufficient effort to contact attorney, even though no attorney was reached; 

where police made six attempts to contact motorist's attorney over 20-minute 

period, then tried to reach three public defenders, and offered to contact any 

other attorney motorist might know). 

City of Seattle v. Sandholm, 65 Wn.App. 747, 829 P.2d 1133 (1992) (no denial 

of access to counsel, despite fact defendant was unable to contact his personal 

attorney, due to technical limitations with long distance telephone system; 

defendant was not only provided with opportunity to contact attorney but did 

contact public defender and nothing in rule provided for access to counsel of 

defendant's choice). 

State v. Pierce, 169 Wn.App. 533, 280 P.3d 1158 (2012) (police failed to make 

reasonable efforts to put murder suspect in contact with an attorney when 

suspect unequivocally requested lawyer and police provided only the public 

defender's business number after regular business hours). 

§ 14.5  Remedy for Violation of Right to Counsel Under Court Rule 
 

In City of Spokane v. Kruger the Court held that suppression of evidence, which was 

tainted by the violation of a driver's right to counsel under the court rule, is the proper 

remedy, not dismissal of the charge. City of Spokane v. Kruger, 116 Wn.2d 135, 146, 

803 P.2d 305 (1991) (overruling previous caselaw to the contrary). The Court must 

determine if the evidence obtained was tainted by the violation. See  State v. Trevino, 

127 Wn.2d 735, 903 P.2d 447 (1995) (officer violated rule by not providing advisement 

until 45 minutes after arrest and after mouth check started, but no prejudice where 

defendant was advised of right to counsel prior to breath test and actually spoke with an 

attorney); State v. Schulze, 116 Wn.2d 154, 804 P.2d 566 (1991) (where attorney 

could have done nothing but instruct defendant  to submit to mandatory blood test, 

denial of counsel under court rule did not result in tainted evidence). The defendant has 

no burden to show prejudice where evidence is tainted.  State v. Trevino, 127 Wn.2d 

735, 903 P.2d 447 (1995). In State v. Pierce, 169 Wn.App. 533, 280 P.3d 1158 (2012), 

rev. denied, 175 Wn. 2d 1025 (2012), the trial court’s failure to suppress statements 

was held not harmless error where CrR 3.1 was violated and defendant’s statements 

materially affected the outcome of trial.  

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991031878&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991031878&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1992096022&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1992096022&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2028228888&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2028228888&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021482&fn=_top&referenceposition=146&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991021482&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021482&fn=_top&referenceposition=146&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991021482&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995204099&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995204099&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995204099&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995204099&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021492&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991021492&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995204099&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995204099&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995204099&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995204099&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2028228888&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2028228888&HistoryType=F
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§ 14.6  Miranda Warnings Required Prior to Breath Test 
 

Because a breath test does not constitute testimonial evidence there is no Fifth 

Amendment right to counsel before a breath test. State v. Trevino, 127 wn.2d 735, 903 

P.2d 447 (1995); Keefe v. Dept. of Licensing, 46 Wn.App. 627, 731 P.2d 1161, review 

denied, 108 Wn.2d 1018(1987) (for purposes of civil license revocation, criminal court 

rules governing right to counsel do not apply). At the time of the breath test, there is no 

Sixth Amendment right to counsel because criminal charges have not yet been filed. 

State v. Templeton, 148 Wn.2d 193, 59 P.3d 632 (2002). 

When a person suspected of DUI is in custody, police officers must give Miranda 

warnings that inform the person of the right to counsel before administering the BAC 

breath test. State ex rel. Juckett v. Evergreen District Court, 100 Wn.2d 824, 675 

P.2d 599 (1984). If the defendant requests the assistance of counsel, access to counsel 

must be provided before administering the test.  However, if Miranda rights have 

already been given, it is not necessary to tell the defendant a second time that he or she 

has a right to counsel to advise him or her whether or not to take the BAC breath test.  

State ex rel. Juckett v. Evergreen District Court, 100 Wn.2d 824, 675 P.2d 599 

(1984). 

A defendant who is advised of his implied consent warnings, including the right to 

additional tests, and who refuses a breath test need not be re-advised prior to a blood 

test, where the officer obtains a search warrant. State v. Goggin, 185 Wn. App. 59, 339 

P.3d 983 (2014).  

§ 14.7  Right to Private Conversation With Counsel 
 

Effective representation of counsel includes the right to confer with counsel in private. 

Once a lawyer is contacted, the defendant is entitled to a private communication with 

the lawyer. Government intrusion by a State actor into private attorney-client 

communication violates the Sixth Amendment and Due Process. State v. Pena 

Fuentes, 179 Wn.2d 808, 318 P.3d 257 (2014); In re Personal Restraint of Amos, 1 

Wn. App. 2d 578, 406 P.3d 707 (2017). See State v. Cory, 62 Wn.2d 371, 382 P.2d 

1019 (1963) (conduct of sheriff's officers in eavesdropping through hidden microphone 

upon private consultations between defendant and his attorney required dismissal of the 

charges). Jail guards are “State actors” for purposes of determining whether a 

deprivation of defendant’s Sixth Amendment right to counsel occurred. State v. Irby, 3 

Wn. App. 2d 247, 415 P.3d 611 (2018).  See State v. Pena Fuentes, 179 Wn. 2d 808, 

318 P.3d 257 (2014) (eavesdropping is presumed prejudicial unless the State can prove 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995204099&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995204099&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789290&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002789290&HistoryType=F
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https://1.next.westlaw.com/Document/If31598b58f3e11e381b8b0e9e015e69e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e21bef484bfd634%3FNav%3DCASE%26fragmentIdentifier%3DIf31598b58f3e11e381b8b0e9e015e69e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=4bebcbc33bf4d4b4224b0384c5b8f10e&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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https://1.next.westlaw.com/Document/Ib3e48cb0df7f11e7b393b8b5a0417f3d/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e23e0f484bfd88b%3FNav%3DCASE%26fragmentIdentifier%3DIb3e48cb0df7f11e7b393b8b5a0417f3d%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=aa1fdcabe85bebf9cd9a111bfd723a14&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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beyond a reasonable doubt that the eavesdropping did not result in prejudice); State v. 

Garza, 99 Wn. App. 291, 994 P.2d 868 (2000) (jail personnel examined legal 

documents, case remanded for fact finding). 

The presumption of prejudice arising from a determination that the State intruded into 

privileged attorney-client communications, in violation of the Sixth Amendment right to 

counsel, is rebuttable; once the presumption is imposed, the State has the burden to 

show beyond a reasonable doubt that the defendant was not prejudiced. State v. Irby, 

3 Wn. App. 2d 247, 415 P.3d 611 (2018) (jail guards who opened and read written 

privileged communication from defendant to lawyer infringed on right to counsel; 

remanded for evidentiary hearing for trial court to determine whether State’s evidence 

establishes absence of prejudice beyond a reasonable doubt).  Where there is a 

showing of misconduct and the State cannot rebut the presumption of prejudice, the 

court fashions an appropriate remedy (including dismissal) under CrR 8.3(b). See State 

v. Cory, 62 Wn.2d 371, 382 P.2d 1019 (1963); State v. Granacki, 90 Wn. App. 598, 

959 P.2d 667 (1998).  
  

Under the rule based right to counsel, CrRLJ 3.1(and comparable CrR 3.1), there is not 

a right to absolute privacy between attorney and client. State v. Federov, 183 Wn. 2d. 

669,355 P.3d 1088(2015). The rule based right to counsel provides only an opportunity 

to contact an attorney. State v. Federov, 183 Wn. 2d. 669, 355 P.3d 1088 (2015); City 

of Seattle v. Koch, 53 Wn. App. 352, 767 P.2d 143, rev. denied, 112 Wn. 2d 1022 

(1989). Whether the right to counsel under the rule is violated, depends on the facts and 

circumstances of each case. Once counsel is contacted, the need for privacy between 

the arrestee and attorney may be balanced against legitimate safety and practical 

concerns, and the challenges alleging such violations are reviewed under the totality of 

circumstances. State v. Federov, 183 Wn. 2d. 669, 355 P.3d.1088 (2015). 

§ 14.8  No Separate Advisement of Right to Counsel Before Blood 

Test 
 

The advisement of a right to counsel is made at the time of arrest under CrRLJ 3.1 and 

as required under the Fifth Amendment. There is no separate statutory right to be 

advised of the right to counsel prior to a blood test. Because the blood test is taken prior 

to the initiation of formal judicial proceedings by citation or indictment it is not a “critical 

stage” in the proceedings and no right to counsel attaches under the Sixth Amendment. 

See State v. Schulze, 116 Wn.2d 154, 164, 804 P.2d 566 (1991). 
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§ 14.9  Right to Expert or non-lawyer Services under Constitution 
and State Court Rules 

A.  Defendant Must Have a Fair Opportunity to Present a Defense 
 

A defendant must have a fair opportunity to present his or her defense. This is a 

due process right, guaranteed by the Fourteenth Amendment. The right derives 

from the belief that “justice cannot be equal where, simply as a result of his 

poverty, a defendant is denied the opportunity to participate meaningfully in a 

judicial proceeding in which his liberty is at stake.” Ake v. Oklahoma, 470 U.S. 

68, 76, 105 S. Ct. 1087, 84 L. Ed. 2d 53 (1985). The Sixth Amendment right to 

effective assistance of counsel includes expert or other assistance necessary to 

an adequate defense and extends to indigent criminal defendants, including 

those represented by private counsel. State v. Punsalan, 156 Wn.2d 875, 878, 

133 P.3d 934 (2006).  
 

CrR 3.1(f) incorporates constitutional requirements for appointment of 

investigative, expert or “other services.” State v. Kelly, 102 Wn.2d 188, 201, 685 

P.2d 564 (1984). Provisions of CrRLJ 3.1(f) in courts of limited jurisdiction are 

identical. Appointment of an expert or other service at public expense is required 

under this rule only when necessary to an adequate defense. State v. Young, 

125 Wn.2d 688, 692, 888 P.2d 142 (1995). See State v. Heffner, 126 Wn. App. 

803, 809, 110 P.3d 219 (2005). 
 

B.  Standards for Appointment of an Expert 
 

The standard for appointment of an expert is whether appointment of the expert 

would materially assist in preparation of an issue that will be a “significant factor” 

at trial. State v. Kelly, 102 Wn.2d 188, 201, 685 P.2d 564 (1984). If it can be 

shown an expert’s testimony is clearly not admissible at trial, an appointment 

need not be made. However, defendant is not required to show admissibility of 

expert testimony at trial, prior to seeking and receiving appointment of an expert.  

In some situations, defense counsel seeks expert assistance for review and 

consultation purposes, with future trial testimony being only a possibility. City of 

Mount Vernon v. Cochran, 70 Wn. App. 517, 525–26, 855 P.2d 1180 (1993), 

review denied, 123 Wn.2d 1003 (1994). Whether expert services are necessary 

for an indigent defendant’s adequate defense is within the discretion of the trial 

court and the standard of review on appeal is abuse of discretion. State v. 
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https://1.next.westlaw.com/Document/Ia044b69ff58a11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e2c158f84bfe03e%3FNav%3DCASE%26fragmentIdentifier%3DIa044b69ff58a11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=bf74d45a890c936f9fa0840ec93661d3&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ia780cb9cf3bb11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e2d9ad184bfe1c6%3FNav%3DCASE%26fragmentIdentifier%3DIa780cb9cf3bb11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=1059eff582313741611086add3bf7c44&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ia780cb9cf3bb11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e2d9ad184bfe1c6%3FNav%3DCASE%26fragmentIdentifier%3DIa780cb9cf3bb11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=1059eff582313741611086add3bf7c44&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6d9be916f5aa11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e2f037a84bfe341%3FNav%3DCASE%26fragmentIdentifier%3DI6d9be916f5aa11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=30c05f5c6fa67453f5157c4dabe89c1d&list=ALL&rank=1&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id119c2d1f59c11d98ac8f235252e36df/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f0000016ac690ad5002f68b73%3FNav%3DCASE%26fragmentIdentifier%3DId119c2d1f59c11d98ac8f235252e36df%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4d336cb8c81ff72766a274252b88010&list=ALL&rank=2&sessionScopeId=e7f3396add927d9a759b39b794fb07d9ab9c669fe0136caad8b8146060007e0e&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id119c2d1f59c11d98ac8f235252e36df/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f0000016ac690ad5002f68b73%3FNav%3DCASE%26fragmentIdentifier%3DId119c2d1f59c11d98ac8f235252e36df%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4d336cb8c81ff72766a274252b88010&list=ALL&rank=2&sessionScopeId=e7f3396add927d9a759b39b794fb07d9ab9c669fe0136caad8b8146060007e0e&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I33381d7a105e11dfae65b23e804c3c12/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e33596984bfe7c6%3FNav%3DCASE%26fragmentIdentifier%3DI33381d7a105e11dfae65b23e804c3c12%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=4e779d5b1a0204dafe7d136d4ebd53d3&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29


 
09/2022 DUI Bench Book  14 - 11 § 14 Right to Counsel and Expert Services 
   
   

 

Cuthbert, 154 Wn. App. 318, 326, 225 P.3d 407 (2010).  
 

§ 14.10  Procedures for Obtaining Expert Services 
 

A. Court Rule Sets out Procedures for Requesting Services 
 

 CrR 3.1(f)(2) (and comparable limited jurisdiction rule) sets forth procedures for 

obtaining expert services at public expense. The request for investigative, expert 

or other services necessary to an adequate defense may be requested by motion 

to the court. CrR 3.1(f)(1). “Upon finding the services are necessary, and that 

defendant is financially unable to obtain them, the court or a person or agency to 

whom the administration of the program may have been delegated by local court 

rule, shall authorize the services.” CrR 3.1(f)(2). The court, in the interests of 

justice and on a finding that timely procurement of necessary services could not 

await prior authorization, shall ratify such services after they have been obtained. 

CrR 3.1(f)(2). 
 

B. Motion for Expert or Other Services may be Filed Ex Parte 

 

The motion seeking an order for expert or other services may be made ex parte. 

CrR 3.1(f)(2). The purpose of filing the motion ex parte is to protect defense 

strategies and client confidences from the prosecutor. Yakima v. Yakima 

Herald-Republic, 170 Wn.2d 775, 782, 246 P.3d 768 (2011). The motion for 

expert or other services should generally include the following: 

• the expert services sought and the legal authority in support of the motion; 

• an affidavit of indigency from the client (CrR 3.1(f)(1)); 

• an affidavit from counsel. 

C. The Affidavit of Counsel Should Provide a Basis for 

Appointment of the Expert 
 

Counsel should provide a detailed affidavit in support of a request for expert 

services. The expert’s resume and qualifications should be included with the 

affidavit along with a letter or affidavit from the expert pertaining to the services to 

be provided. 
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The affidavit commonly includes the following information to assist the judge in 

making a determination for appointment: 

(1) A statement setting forth counsel’s experience in criminal law;  
(2) A brief statement of the facts of the case and the reasons an expert’s 

services would be helpful to prepare the case, or present evidence at trial; 
(3) What services the expert can perform and why such services are 

necessary to the case; 
(4) If services are intended for use as evidence or testimony at trial, the legal 

theory and supporting authority under which services/testimony would be 
admissible; 

(5) Description of the expert’s background; 
(6) The expert’s fee and an estimate of anticipated fees for the case; 
(7) Fees generally charged for these expert services in the community, and 

other courts, if any, which have authorized these fees; 
(8) Counsel’s opinion that the services are necessary to the preparation of a 

defense and that the defendant is unable to pay for them (CrR 3.1(f)(2); 
and, 

(9) Counsel’s opinion that the fees paid are “reasonable compensation” for 
the services (CrR 3.1(f)(3)). 

 

Practice Tip: Where the expert needs face-to-face contact with a defendant in 

custody, counsel should prepare a separate order directed to the jail to allow the 

contact visit. The order should specify whether defendant would need both hands 

free for the evaluation or testing to be completed. 

D.  Counsel Should Prepare the Order for Expenditure of Public 

Funds 
      

The order prepared for expert or other services should include the requirements 

of CrR 3.1(f)(3), including: (1) a determination of reasonable compensation for 

the services funds, and (2) an order directing payment of public funds to the 

organization or person who rendered them. The order must be accompanied by 

supporting affidavit specifying the time expended and the service and expenses 

incurred on behalf of the defendant, and the compensation received in the same 

case or for the same services from any other source. 

§ 14.11  Motion and Order for Expert or Other Services may be Filed 
under Seal 

 

Documents prepared by court personnel relating to court cases and maintained by the 

court are judicial documents governed by the court rules for disclosure (GR 31) and not 

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.rulesPDF&ruleId=GAGR31&pdf=1
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the Public Records Act (RCW Ch. 42.56). Yakima v. Yakima Herald-Republic, 170 

Wn.2d 775, 782, 246 P.3d 768 (2011). This rule applies to motions and any 

accompanying documents filed for expert or other services under CrR 3.1. Court rules 

expressly allow for sealing of the moving papers for expert services, upon a showing of 

good cause. See State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995); Allied 

Daily Newspapers of Washington v. Eikenberry, 121 Wn.2d 205, 848 P.2d 1258 

(1993). Once the motion and order is sealed, it remains so until further order of the 

court. CrR 3.1(f)(2). Documents filed pursuant to CrR 3.1(f) are sealed under provisions 

of GR 15(c), after entry of written findings by the court of its reasons for sealing the 

documents. Provisions of the rule exempt this hearing from the requirement of notice to 

the prosecution and the public. GR 15(c)(1). Yakima v. Yakima Herald-Republic, 170 

Wn.2d 775, 782, 246 P.3d 768 (2011). The order to seal and the written findings, 

however, are accessible to the public. GR 15(c)(5). A request to unseal these records at 

a later time, is brought under GR 15(e). 

 

Even if the court provides notice and a hearing and otherwise satisfies the requirements 

of GR 15, a court considering whether to seal a court record also must determine 

whether the sealing would violate Washington Constitution article I, section 10. State v. 

Waldon, 148 Wn. App. 952, 202 P.3d 325, review denied, 166 Wn.2d 1026 (2009). 

Where a party moves to seal documents under GR 15, the judge must engage in a 

Bone-Club like analysis set out in Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 

P.2d 716 (1982). This analysis is known as the “Ishikawa factors”. The factors are 

identical to the Bone-Club analysis. See In re Dependency of M.H.P., 184 Wn.2d 741, 

748, 364 P.3d 94 (2015). 
 

[NOTE:  Where documents pertaining to appointment of experts or services (e.g., 

invoices for payment) are transferred to non-judicial government agencies, counsel may 

prepare a protective order for the court to sign. If not, they are subject to the Public 

Records Act (unless the agency claims an exemption and is granted injunctive relief). 

Yakima v. Yakima Herald-Republic, 170 Wn.2d 775, 782, 246 P.3d 768 (2011).] 
 

§ 14.12  Public Trial Right Applies to Records used in Making 
Judicial Decisions 

 

The right to a public trial extends beyond the evidence-taking portion of trial 

proceedings and includes pretrial phases such as suppression hearings, hearings on 

motions to sever and voir dire. State v. Njonge, 181 Wn.2d 546, 553, 334 P.3d 1068 

(2014); State v. Wise, 176 Wn.2d 1, 288 P.3d 1113 (2012). The public trial right does 

not attach to a “proper sidebar” conference that involves “mundane issues implicating 

https://app.leg.wa.gov/RCW/default.aspx?cite=42.56
https://1.next.westlaw.com/Document/I0a1eb7261fbd11e0852cd4369a8093f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e34809984bfe8af%3FNav%3DCASE%26fragmentIdentifier%3DI0a1eb7261fbd11e0852cd4369a8093f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=dfb2f5cfb3976205f2d8dcad3e182ae1&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I0a1eb7261fbd11e0852cd4369a8093f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e34809984bfe8af%3FNav%3DCASE%26fragmentIdentifier%3DI0a1eb7261fbd11e0852cd4369a8093f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=dfb2f5cfb3976205f2d8dcad3e182ae1&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.1
https://1.next.westlaw.com/Document/I526576dbf58f11d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e3714b684bfeaf5%3FNav%3DCASE%26fragmentIdentifier%3DI526576dbf58f11d983e7e9deff98dc6f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=3b3fa0f9e216b546edf1a3e655cd0b27&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib4b93ba1f59911d98ac8f235252e36df/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e3e6afb84bff064%3FNav%3DCASE%26fragmentIdentifier%3DIb4b93ba1f59911d98ac8f235252e36df%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=675369c08116a221e7c46bc2966b9139&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib4b93ba1f59911d98ac8f235252e36df/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e3e6afb84bff064%3FNav%3DCASE%26fragmentIdentifier%3DIb4b93ba1f59911d98ac8f235252e36df%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=675369c08116a221e7c46bc2966b9139&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib4b93ba1f59911d98ac8f235252e36df/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e3e6afb84bff064%3FNav%3DCASE%26fragmentIdentifier%3DIb4b93ba1f59911d98ac8f235252e36df%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=675369c08116a221e7c46bc2966b9139&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr15
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr15
https://1.next.westlaw.com/Document/I0a1eb7261fbd11e0852cd4369a8093f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e34809984bfe8af%3FNav%3DCASE%26fragmentIdentifier%3DI0a1eb7261fbd11e0852cd4369a8093f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=dfb2f5cfb3976205f2d8dcad3e182ae1&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I0a1eb7261fbd11e0852cd4369a8093f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e34809984bfe8af%3FNav%3DCASE%26fragmentIdentifier%3DI0a1eb7261fbd11e0852cd4369a8093f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=dfb2f5cfb3976205f2d8dcad3e182ae1&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr15
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr15
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr15
https://1.next.westlaw.com/Document/I4454b8db01f211deb6a3a099756c05b7/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e40f4f984bff22c%3FNav%3DCASE%26fragmentIdentifier%3DI4454b8db01f211deb6a3a099756c05b7%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=064289e7670c3adf2ffcdac32acbea85&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I4454b8db01f211deb6a3a099756c05b7/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e40f4f984bff22c%3FNav%3DCASE%26fragmentIdentifier%3DI4454b8db01f211deb6a3a099756c05b7%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=064289e7670c3adf2ffcdac32acbea85&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I1e512844b68e11deb08de1b7506ad85b/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e43e1cb84bff41c%3FNav%3DCASE%26fragmentIdentifier%3DI1e512844b68e11deb08de1b7506ad85b%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=94a0fc02c7fbb10e4b473a104f8654cd&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr15
https://1.next.westlaw.com/Document/I526576dbf58f11d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e3714b684bfeaf5%3FNav%3DCASE%26fragmentIdentifier%3DI526576dbf58f11d983e7e9deff98dc6f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=3b3fa0f9e216b546edf1a3e655cd0b27&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ie4b81e93f52f11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e46923e84bff5fa%3FNav%3DCASE%26fragmentIdentifier%3DIe4b81e93f52f11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=2a7f3816e0cd4818d8bb4515e0e55d70&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ie4b81e93f52f11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e46923e84bff5fa%3FNav%3DCASE%26fragmentIdentifier%3DIe4b81e93f52f11d9b386b232635db992%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=2a7f3816e0cd4818d8bb4515e0e55d70&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I526576dbf58f11d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e3714b684bfeaf5%3FNav%3DCASE%26fragmentIdentifier%3DI526576dbf58f11d983e7e9deff98dc6f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=3b3fa0f9e216b546edf1a3e655cd0b27&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ia2c54e539f9911e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e4a98c484bff93c%3FNav%3DCASE%26fragmentIdentifier%3DIa2c54e539f9911e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d564e7075ade13776f1f869b2c4583eb&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ia2c54e539f9911e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e4a98c484bff93c%3FNav%3DCASE%26fragmentIdentifier%3DIa2c54e539f9911e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d564e7075ade13776f1f869b2c4583eb&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I0a1eb7261fbd11e0852cd4369a8093f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000016a9e34809984bfe8af%3FNav%3DCASE%26fragmentIdentifier%3DI0a1eb7261fbd11e0852cd4369a8093f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=dfb2f5cfb3976205f2d8dcad3e182ae1&list=ALL&rank=2&sessionScopeId=3689480b19e0018d8ad669f725be1a00d70da990024be925100369b3a0046ce2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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little public interest [,] … done only to avoid disrupting the flow of trial, and … either … 

on the record or … promptly memorialized in the record.” State v. Smith, 181 Wn.2d 

508, 516, 334 P.3d 1049 (2014). See State v. Whitlock, 188 Wn.2d 511, 396 P.3d 310 

(2017) (in-chambers proceeding at issue was not “proper sidebar”). 
 

Absent any overriding interest, the public’s right to the open administration of justice 

includes not only court proceedings, but also all records the court has considered in 

making any ruling, whether dispositive or not. Tacoma News, Inc. v. Cayce, 172 Wn.2d 

58, 67, 256 P.3d 1179 (2011). See State v. Chen, 178 Wn.2d 350, 309 P.3d 410 

(2013). Where a party moves to seal documents under GR 15, the judge must engage 

in a Bone-Club like analysis set out in Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 

640 P.2d 716 (1982). This analysis is known as the “Ishikawa factors”. The factors are 

identical to the Bone-Club analysis. See In re Dependency of M.H.P., 184 Wn.2d 741, 

748, 364 P.3d 94 (2015). Even if the court provides notice and a hearing and otherwise 

satisfies the requirements of GR 15, a court considering whether to seal a court record 

also must determine whether the sealing would violate Washington Constitution article I, 

section 10. State v. Waldon, 148 Wn. App. 952, 202 P.3d 325, review denied, 166 

Wn.2d 1026 (2009). 

 

 Whether the court must engage in an Ishikawa analysis depends first whether, based 

on the “experience and logic test” whether the public trial right applies in regard to the 

open administration of justice provision under article 1, section 10 of the State 

Constitution. State v. S.J.C., 183 Wn.2d 408, 412, 352 P.3d 749 (2015) (sealing 

juvenile record does not require application of Ishikawa factors). See John Doe G v. 

Dep’t of Corr. 190 Wn.2d 185, 410 P.3d 1156 (2018). Where a party moves to unseal 

records, if the public trial right applies, the judge similarly applies the Ishikawa factors 

to determine whether the continued sealing is justified under current circumstances. 

State v. Richardson, 177 Wn.2d 351, 302 P.3d 156 (2013). When a motion to seal is 

denied, the documents or other materials may be withdrawn. State v. McEnroe, 174 

Wn.2d 795, 279 P.3d 861 (2012). 

 

See Appendix 1:  CHECKLIST: The Bone-Club Analysis and The Ishikawa Factors 

https://1.next.westlaw.com/Document/I6df12529465211e4b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b0000016ac69fe05b3038ff6e%3FNav%3DCASE%26fragmentIdentifier%3DI6df12529465211e4b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=40ad358b0f3e9e7d4dd17ddde9a72348&list=ALL&rank=2&sessionScopeId=332dc501025a1d742a7320d55bb1c7cba0ff919aee343cd8dd8b75ca9ad208c4&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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APPENDIX 1: The Bone-Club Analysis and the Ishikawa Factors 

The “Experience and Logic” Test Determines if the Public Trial Right Applies  

(1) Is the public trial right implicated?  

(2) If the public trial right is implicated, is there in fact a closure of the courtroom? 

(3) if there is a closure, was the closure justified? 

If the court finds under the test that the public trial right is implicated and there is 

in fact a closure, the court applies the Bone-Club analysis to a courtroom closure 

or the Ishikawa factors on a motion to seal or unseal court records  

The five Factors of the Bone-Club Analysis are applied to Determine if the 

Closure is Justified  

        (1) the proponent of closure or sealing must make some showing of a compelling 

interest, and where that need is based on a right other than an accused’s right to a fair 

trial, the proponent must show a serious and imminent threat to that right; 

 

        (2) anyone present when the closure motion is made must be given an opportunity 

to object to the closure; 

 

        (3) the proposed method for curtailing open access must be the least restrictive 

means available for protecting the threatened interests; 

 

        (4) the court must weigh the competing interests of the proponent of closure and 

the public; and, 

 

        (5) the order must be no broader in its application or duration than necessary to 

serve its purpose. 

The Ishikawa Factors  

        (1) the proponent of closure [and/] or sealing must make some showing of the 

need for doing so, and where that need is based on a right other than an accused’s right 

to a fair trial, the proponent must show a ‘serious and imminent threat’ to that right; 

 

        (2) anyone present when the closure [and/or sealing] motion is made must be 

given an opportunity to object to the closure; 
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        (3) the proposed method for curtailing open access must be the least restrictive 

means available for protecting the threatened interests; 

 

        (4) the court must weigh the competing interests of the proponent of closure and 

the public; 

 

        (5) the order must be no broader in its application or duration than necessary to 

serve its purpose. 

See In re Dependency of M.H.P., 184 Wn.2d 741, 748, 364 P.3d 94 (2015). 
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§ 15. IMPLIED CONSENT WARNINGS 

§ 15. 1  Generally  

 

A. History 

The implied consent law was passed by initiative measure in 1969 , (initiative 

242) and codified at RCW 46.20.308. The implied consent warnings are 

sometimes referred to by this initiative number and called “242 warnings”.  Some 

court decisions will refer to them as the “308 warnings”. See generally State v. 

Morales, 173 Wn.2d 560, 269 P.3d 263 (2012). As originally enacted, 

Washington drivers “were presumed to have consented to a breath or blood test 

to determine alcohol concentration if arrested for DUI, but drivers had the right to 

refuse the test.” State v. Elkins, 152 Wn .App. 871, 876, 220 P.3d 211 (2009) 

(decided under pre-2013 amendments.) The implied consent warnings have 

been amended many times over the years. In 2013, legislative amendments to 

RCW 46.20.308(1) removed the word “blood” in regards to the implied consent 

warning requirements. Blood tests may only be obtained by search warrant, valid 

waiver of the warrant requirement, where exigent circumstances exist or under 

any other authority of law. See § 17, Blood Tests. 

B. Overview of Statute 

The provisions of the implied consent law are triggered when a person is 

arrested for any offense where, at the  time of the arrest, the arresting officer has 

reasonable grounds to believe the person had been driving or was in physical 

control of a motor vehicle while under the influence of intoxicating liquor or any 

drug or was in violation of RCW 46.61.503 ( minor consuming). RCW 

46.20.308(1). Once the implied consent law is triggered, RCW 46.20.308(2) 

requires the officer to inform the person of various statutory rights, including the 

right to refuse the breath test, the consequences of such a refusal, license 

suspension consequence if the breath test is greater than the per se .08 level 

and the right to additional tests prior to administrating the breath test.  If an officer 

procures a warrant for blood, or a blood test is authorized by other lawful 

authority, the implied consent law is not triggered, and the officer has no duty to 

give any warnings and the person arrested has no statutory right to refuse the 

blood test. See § 17 discussing blood tests and requirement of search warrant for 

blood test. The implied consent statute does not authorize a warrantless search 

and a driver has no constitutional right to refuse a breath test because the search 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020336288&fn=_top&referenceposition=876&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2020336288&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.503
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
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falls within the search incident to arrest exception to the warrant requirement. 

State v. Baird, 187 Wn.2d 210, 386 P.3d 239 (2016). 

Under some circumstances, the consent may be withdrawn and the person may 

refuse a breath test. See State v. Elkins, 152 Wn. App. 871, 220 P.3d 211 

(2009). A court reviews the warnings the arresting officer provides to ensure that 

the officer provided all the required statutory warnings and that they were not 

inaccurate or misleading. See State v. Murray, 187 Wn.2d 115, 384 P.3d 

1150(2016)(appellate review is de novo); Lynch v. DOL, 163 Wn. App. 697, 262 

P.3d 65 (2011); Gonzales v. DOL, 112 Wn.2d 890, 896-98, 774 P.2d 1187 

(1989). “The warnings must permit someone of normal intelligence to understand 

the consequences of his or her actions.” Jury v. DOL, 114 Wn. App. 726, 731, 

60 P.3d 615 (2002). Accord Martin v. DOL, 175 Wn. App. 9, 306 P.3d 969 

(2013); Lynch v. DOL, 163 Wn. App. 697, 262 P.3d 65 (2011). 

§ 15. 2  Purpose of Implied Consent Warnings 
 

“’The choice to submit to or refuse the test is not a constitutional right, but rather a 

matter of legislative grace.’” State v. Murray, 187 Wn.2d 115, 384 P.3d 1150(2016). 

See State v. Elkins, 152  Wn. App. 871, 876, 220 P.3d 211 (2009) (quoting State v. 

Bostrom, 127 Wn.2d 580, 590, 902 P.2d 157 (1995). The goals of the statute are 

threefold: 

(1) to discourage individuals from driving an automobile while under 
the influence of intoxicants, (2) to remove the driving privilege from 
those individuals disposed to driving while inebriated, and (3) to 
provide an efficient means of gathering reliable evidence of 
intoxication or nonintoxication. 

 

State v. Murray, 187 Wn.2d 115, 384 P.3d 1150(2016).   

See also City of Seattle v. St. John, 166 Wn. 2d 941, 215 P.3d 194 (2009); 

Cannon v. DOL, 147 Wn.2d 41, 47, 50 P.3d 627 (2002); Lynch v. DOL, 163 

Wn. App. 697, 262 P.3d 65 (2011).  

 

The warnings are “intended to allow drivers to make an intelligent and informed decision 

about their right to refuse a breath alcohol test, not about their right to submit to the 

test.” State v. Bostrom, 127 Wn.2d 580, 590, 902 P.2d 157 (1995). The warnings must 

permit someone of normal intelligence to understand the consequences of his or her 

actions regarding taking the breath test. State v. Murray, 187 Wn.2d 115, 384 P.3d 

1150(2016); Martin v. DOL, 175 Wn. App. 9, 306 P.3d 969 (2013). 

https://1.next.westlaw.com/Document/I511c0810c95a11e6b27be1b44e7e7e5b/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740150000015e1fced5f56f22bd81%3FNav%3DCASE%26fragmentIdentifier%3DI511c0810c95a11e6b27be1b44e7e7e5b%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=35732f3f1f3c743a2a7322e725566151&list=ALL&rank=2&sessionScopeId=21aad0d542839971196a5e27ccbb2276a5b81fa5ae4da10fb09a53d2f37103ae&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020336288&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2020336288&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020336288&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2020336288&HistoryType=F
https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989097426&fn=_top&referenceposition=98&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1989097426&HistoryType=F
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In State v. Vasquez, the state Supreme Court reviewed the purpose and legislative 

history of the implied consent law: 

[…]the Washington Legislature enacted this statute to ‘insure swift and 
certain punishment for those who drink and drive.’ The Legislature found 
this statute to be necessary for the ‘immediate preservation of public 
peace, health, or safety, ‘to free Washington road of drivers who take 
the wheel under the influence of alcohol or controlled substances. 

State v. Vasquez, 148 Wn. 2d 303, 59 P.3d 648 (2002)(citations omitted).  

See Watkins v. Department of Licensing, 187 Wn. App. 591, 349 P.3d 946 (2015). 

(analyzing DOL hearing procedures in light of this legislative policy iterated in Vasquez). 

§ 15. 3 Burden of Proof 
 

The state has the burden of proving implied consent warnings were read to defendant. 

State v. Morales, 173 Wn.2d 560, 269 P.3d 263 (2012). The prosecutor also has the 

burden to prove advisements were read to the defendant to allow a person of normal 

intelligence the opportunity to make a knowing and intelligent decision on whether to 

take a test and be informed of the consequences of his or her actions. See Jury v. 

Dep’t of Licensing, 114 Wn. App. 726, 60 P.3d 615 (2002), review denied, 149 Wn.2d 

1034 (2003); State v. Carranza, 24 Wn. App. 311, 600 P.2d 701 (1979). Where 

warnings are inaccurate, the burden is on the State to show inaccurate advisement is 

harmless beyond a reasonable doubt). State v. Bartels, 112 Wn.2d 882, 774 P.2d 1183 

(1989). 

 

§ 15. 4  Implied Consent Warnings-When Triggered  
 

A. Generally 

Implied consent warnings are triggered with valid arrest and reasonable grounds 

for the arresting officer to believe that the driver was driving under the influence 

at the time of arrest. RCW 46.20.308(1). However, the implied consent statute 

does not create the requirement that a defendant arrested for DUI must actually 

be given a breath test. See State v. Entzel, 116 Wn.2d 435, 805 P.2d 228 

(1991); State v. Woolbright, 57 Wn.App. 697, 789 P.2d 815 (1990). See § 16.7 

discussing officer’s lack of duty to give test. 

[NOTE:  RCW 46.20.308 and the implied consent advisements and warnings therein 

have been amended many times since the initial statute was enacted in 1969. Judges 
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are cautioned to review the version of RCW 46.20.308 in effect at the time of the 

alleged incident when handling challenges to the advisement of rights and warnings 

given to the defendant.] 

B. Timing of Warning 

To be timely, the statutory warning must be given in advance of the time the 

person under arrest is asked to provide a test sample, but not necessarily before 

all preliminary steps. State v. Trevino, 127 Wn. 2d 735, 903 P.2d 447 (1995).   

C. Driver must be Under Arrest before Warnings are Required 

A driver must be under arrest before the implied consent warnings must be 

provided. State v. Rivard, 131 Wn.2d 63, 929 P.2d 413 (1997); State v. 

Wetherell, 82 Wn.2d 865, 514 P.2d 1069 (1973); State v. Avery, 103 Wn.App. 

527, 536, 13 P.3d 226 (2000). RCW 46.20.308(1) requires a person to be 

arrested for “any offense” before the implied consent statute is triggered.  

Any person who operates a motor vehicle within this state is deemed 
to have given consent, subject to the provisions of RCW 46.61.506, 
to a test or tests of his or her breath for the purpose of determining 
the alcohol concentration, if arrested for any offense where, at the 
time of the arrest, the arresting officer has reasonable grounds to 
believe the person had been driving or was in actual physical control 
of a motor vehicle while under the influence of intoxicating liquor or 
any drug or was in violation of RCW 46.61.503. RCW 46.20.308(1).  

However, the arrest necessary to trigger the implied consent statute need not be 

for an alcohol-related offense. State v. Avery, 103 Wn.App. 527, 538-540, 13 

P.3d 226 (2000).  

D. Requirement of “Reasonable Grounds” for DUI, Physical 
Control, Minor Driving After Consuming to Administer Tests 
 

To administer a breath test, the statute requires the officer have “reasonable 

grounds” to believe the person to have been driving or in actual physical control 

of a motor vehicle within this state while under the influence of intoxicating liquor 

or any drug or the person to have been driving or in actual physical control of a 

motor vehicle while having alcohol in a concentration in violation of RCW 

46.61.503 in his or her system and being under the age of twenty-one. RCW 

46.20.308(2). 
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For purposes of a DOL suspension under the implied consent statute pursuant to 

a blood draw, the officer must have reasonable grounds to believe that the 

person is in physical control or driving a vehicle under the influence or in violation 

of RCW 46.61.503 (minor statute). RCW 46.20.308(4). 

The implied consent statute, however, does not define “reasonable grounds,” but 

it is clear that this requirement is “separate from the RCW 46.20.308(1) 

requirement of probable cause to arrest” for any offense. O’Neill v. DOL, 62 

Wn.App. 112, 116, 813 P.2d 166 (1991). 

Observations supporting probable cause to arrest may also support a finding of 

reasonable grounds. See Fritts v. DMV, 6 Wn.App. 233, 238, 492 P.2d 558 

(1971)(observation supporting probable cause to arrest may also support 

reasonable grounds finding). See O’Neill v. Dept. of Licensing, 62 Wn. App. 12, 

813 P.2d 166 (1991)(officer had probable cause to arrest for DUI); Campbell v. 

Dept. of Licensing, 31 Wn. App. 833, 644 P.2d 1219 (1982)(initial stop and 

arrest both unlawful).  

The “reasonable grounds” language in RCW 46.20.308(1) has been held to be 

synonymous with the probable cause standard for purposes of the implied 

consent statute.  

Applying this test, we ask whether, at the time of Avery’s arrest, the 
facts and circumstances known to the arresting officers were 
sufficient to cause a reasonably prudent officer to believe that Avery 
had been driving under the influence. We examine those facts and 
circumstances “in the light of the arresting officer's special 
experience, and … the standard should be, not what might appear 
to be [reasonable grounds] to a passerby, but what would be 
[reasonable grounds] to a reasonable, cautious, and prudent officer.” 

State v. Avery, 103 Wn.App. 527, 538-540, 13 P.3d 226 (2000) (citations 

omitted). 

It appears that for the implied consent statute to be triggered under the 

“reasonable grounds” language, the arresting officer must have probable cause 

to believe the person was DUI, in actual physical control while under the 

influence, or a minor driving after consuming. In Washington, “[p]robable cause 

exists where the facts and circumstances within the arresting officer’s knowledge 

and of which the officer has reasonably trustworthy information are sufficient to 

warrant a person of reasonable caution in a belief that an offense has been 

committed.” State v. Terrovona, 105 Wn.2d 632, 643, 716 P.2d 295 (1986). 
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The concept of probable cause requires “the existence of reasonable grounds for 

suspicion supported by circumstances sufficiently strong to warrant a man of 

ordinary caution to believe the accused is guilty of the indicated crime.” State v. 

Seagull, 95 Wn.2d 898, 906, 632 P.2d 44 (1981). See § 10, discussing probable 

cause to arrest. 

§ 15. 5 Voluntary Consent for Breath Testing 

 

Where defendant is under arrest and the implied consent statute applies, the officer 

cannot avoid complying with the statue by obtaining a driver’s “voluntary” consent to a 

test. State v. Avery, 103 Wn. App. 527, 13 P.3d 226 (2000). However, where the officer 

has not arrested a driver, he or she need not give the driver the implied consent 

warnings and the driver may voluntarily consent to a blood or breath test. State v. 

Avery, 103 Wn. App. 527, 13 P.3d 226 (2000). See State v. Rivard, 131 Wn.2d 63, 77, 

929 P.2d 413 (1997).   

Breath or blood test results are admissible when obtained from a driver who was not 

under arrest but who consented to the test. State v. Wetherell, 82 Wn.2d 865, 871, 514 

P.2d 1069 (1973); State v. Rivard, 131 Wn.2d 63, 77, 929 P.2d 413 (1997).  

Suppression of breath or blood test evidence is required, however, where the results 

were obtained without the consent of a driver who was not under arrest. State v. 

Wetherell, 82 Wn.2d 865, 871, 514 P.2d 1069 (1973). 

 

§ 15. 6 “Valid Waiver of Warrant” or “Any Authority of Law” for 
Blood Test 

 

Nothing in the implied consent statute precludes a law enforcement officer from 

obtaining a person’s blood to test for alcohol. cannabis or any drug, pursuant to a 

search warrant, a valid waiver of the warrant requirement, when exigent circumstances 

exist, or under “any other authority of law”. RCW 46.20.308(4).  

 

In 2013, legislative amendments to RCW 46.20.308(1) removed the word “blood” in 

regards to the implied consent warning requirements. Blood tests can only be obtained 

by search warrant, valid waiver of the warrant requirement, where exigent 

circumstances exist or under any other authority of law. In 2013, the legislature added 

the phrase, “valid waiver” in regard to a blood test without a warrant but did not further 

define it. This left some confusion whether “valid waiver” was the same as “consent” to 
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search. In 2015, the legislature added the phrase, “under any authority of law” to the 

statute.  
 

[NOTE: Since there is well developed case law regarding consent to search under the 

Fourth Amendment and comparable state constitution provision, might the phrase “any 

authority of law” allow the prosecutor to prove the defendant consented to a blood test? 

In that case, the prosecutor would have to prove the consent was voluntary. See City of 

Seattle v. Pearson, 192 Wn. App. 802, 369 P.3d 194 (2016) (relying on State v. 

Garvin, 166 Wn. 2d 242, 207 P.3d 1266(2009)).  See e.g., State v. Reichenbach, 153 

Wn. 2d 126, 101 P.3d 80 (2004); State v. Garcia, 140 Wn. App. 609, 166 P.3d 848 

(2007).]    
 

See § 17.1 discussing necessity of warrant for blood test. § 30 discussing recognized 

exceptions to the warrant requirement, including exigent circumstances and consent.  

§ 15. 7 Statutory Warnings not Required Prior to Blood Test 
 

RCW 46.20.308, as amended in 2013, does not require police to administer implied 

consent warnings prior to a blood test. See §17.3.  
 

A defendant who is advised of his or her implied consent warnings, and who refuses a 

breath test, is not required to be re-advised of those warnings prior to a blood test, 

where the officer obtains a search warrant. State v. Goggin, 185 Wn. App. 59, 339 

P.3d 983 (2014). In Goggin, the defendant alleged it was error for the officer not to re-

advise him of his right to additional testing after a blood draw, pursuant to a search 

warrant. The Court noted the defendant was advised of and understood his right to 

additional tests prior to his refusal of the breath test and the blood test was taken 

pursuant to a search warrant, not under the mandatory blood or breath test provision of 

former RCW 46.20.308(3) (blood test mandatory under certain circumstances).  

Likewise, police officers are not required to provide the implied consent warnings before 

obtaining defendant's consent for a blood test. Kandler v. City of Kent, 199 Wash. 

App. 22, 397 P.3d 921 (2017). 
 

 

Due process protections are not violated where the implied consent statute does not 
contain warnings that failure to take the breath test may result in the officer seeking a 
warrant. City of Seattle v. St. John, 166 Wn. 2d 941, 215 P.3d 194 (2009). 
 

See § 19, discussing issue of whether defendant must be advised of right to additional 
tests prior to blood tests.  

https://1.next.westlaw.com/Document/I73fc50e5dfb811e5a795ac035416da91/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000156436096d97ab81ca0%3FNav%3DCASE%26fragmentIdentifier%3DI73fc50e5dfb811e5a795ac035416da91%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=bfd76d982df35e0f123c878ad5c7e0d4&list=ALL&rank=1&grading=na&sessionScopeId=2eb1a2589e105a14e584c6a22cdc821560944982bb0d1f88d01c2a492ba3101b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I73fc50e5dfb811e5a795ac035416da91/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052400000156436096d97ab81ca0%3FNav%3DCASE%26fragmentIdentifier%3DI73fc50e5dfb811e5a795ac035416da91%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=bfd76d982df35e0f123c878ad5c7e0d4&list=ALL&rank=1&grading=na&sessionScopeId=2eb1a2589e105a14e584c6a22cdc821560944982bb0d1f88d01c2a492ba3101b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iccf2ebcf4ba611dea82ab9f4ee295c21/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554ae64d17bc15532c%3FNav%3DCASE%26fragmentIdentifier%3DIccf2ebcf4ba611dea82ab9f4ee295c21%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=8bf61fa86fcbd9ecdaf9194a27a9cc2f&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iccf2ebcf4ba611dea82ab9f4ee295c21/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554ae64d17bc15532c%3FNav%3DCASE%26fragmentIdentifier%3DIccf2ebcf4ba611dea82ab9f4ee295c21%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=8bf61fa86fcbd9ecdaf9194a27a9cc2f&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2005580731&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8c9fe4a499504cbd8e2f2a3a7349a035&firstPage=true&CobaltRefresh=51985
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2005580731&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8c9fe4a499504cbd8e2f2a3a7349a035&firstPage=true&CobaltRefresh=51985
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2013122584&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8ae596e6c0f54fb2a1f17071b82cf0c4
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2013122584&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8ae596e6c0f54fb2a1f17071b82cf0c4
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035076610&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i59b9a27b34db4342a08484ff858f42bd
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035076610&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i59b9a27b34db4342a08484ff858f42bd
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035076610&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i26d36cffde3241209a68d260a2e4182a
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
https://1.next.westlaw.com/Document/I3951ee203a4311e799c1e9209d7cf8d2/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa6000001828a59a75c7594099d%3Fppcid%3D3033350b4b9f4071ad931201012fde55%26Nav%3DCASE%26fragmentIdentifier%3DI3951ee203a4311e799c1e9209d7cf8d2%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=2dd5ab97a839ac7520035ed9b75d574b&list=ALL&rank=2&sessionScopeId=e44d13db681cab14c192e5664f94e2faca7e7f22a7a0c0937bea4ed53bb59f78&ppcid=3033350b4b9f4071ad931201012fde55&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I3951ee203a4311e799c1e9209d7cf8d2/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa6000001828a59a75c7594099d%3Fppcid%3D3033350b4b9f4071ad931201012fde55%26Nav%3DCASE%26fragmentIdentifier%3DI3951ee203a4311e799c1e9209d7cf8d2%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=2dd5ab97a839ac7520035ed9b75d574b&list=ALL&rank=2&sessionScopeId=e44d13db681cab14c192e5664f94e2faca7e7f22a7a0c0937bea4ed53bb59f78&ppcid=3033350b4b9f4071ad931201012fde55&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2019798455&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i220b16fb1d9e46c5aa0a215b2e058cc5
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§ 15. 8 Adequacy of Warnings  
 

A. Requirement That Officers Provide Adequate Warnings 

An implied consent warning is sufficient if it permits a person of normal 

intelligence to understand the consequences of his or her actions. The warning 

must only permit the opportunity to make a “knowing and intelligent” decision 

whether to submit to the breath test. State v. Murray, 187 Wn.2d 115, 384 P.3d 

1150(2016).  However, the decision itself need not be knowing and intelligent. 

Jury v. Dept. of Licensing, 114 Wn. App 726, 60 P.3d 615 (2002), review 

denied, 149 Wn. 2d 1034 (2003). 

 

B. Sufficiency of Statutory Warnings 

In 2004 the legislature amended the implied consent statute to require the officer 

warn a driver in “substantially” the language set out in the statute. There is no 

requirement that the warnings exactly match the statutory language. An officer is 

not required to read an irrelevant statutory warning to a driver. For example, 

statutory warnings are not misleading or inaccurate that omit warnings related to 

underage drinking and commercial drivers’ licenses when advising those over 21 

or driving on a noncommercial license. State v. Murray, 187 Wn.2d 115, 384 

P.3d 1150(2016). To meet the substantial compliance requirement of RCW 

46.20.308, the officer must advise with respect to the substance essential to 

every reasonable objective of the statute. 

(1) to discourage individuals from driving an automobile while under the 
influence of intoxicants, (2) to remove the driving privilege from those 
individuals disposed to driving while inebriated, and (3) to provide an 
efficient means of gathering reliable evidence of intoxication or 
nonintoxication. 

State v. Murray, 187 Wn.2d 115, 384 P.3d 1150(2016). 

An implied consent warning “substantially complies: with the statute when it does 

not omit any relevant portion of the statute; accurately expresses the relevant 

portion of the statute and; is not otherwise misleading. State v. Murray, 187 

Wn.2d 115, 384 P.3d 1150(2016) (omission of warning language referencing 

THC level in breath test met the standard of “substantial compliance”).  

https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002800191&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002800191&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003619972&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003619972&HistoryType=F
https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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C. Statutory Warnings 

[NOTE: Statutory warnings are modified by the legislature on a regular basis. Always 
check the warnings that were in effect at the time of the arrest.] 
 

RCW 46.20.308(2) states as follows: 

The officer shall inform the person of his or her right under this section 
to refuse the breath test, and of his or her right to have additional tests 
administered by any qualified person of his or her choosing as provided 
in RCW 46.61.506. The officer shall warn the driver, in substantially the 
following language, that: 

a. If the driver refuses to take the test, the driver’s license, 
permit, or privilege to drive will be revoked or denied for at 
least one year; and 

b. If the driver refuses to take the test, the driver’s refusal to 
take the test may be used in a criminal trial; and 

c. If the driver submits to the test and the test is administered, 
the driver’s license, permit, or privilege to drive will be 
suspended, revoked, or denied for at least ninety days if: 

i. The driver is age twenty-one or over and the test 
indicates either that the alcohol concentration of the 
driver’s breath is 0.08 or more; or 

ii. The driver is under age twenty-one and the test 
indicates either that the alcohol concentration of the 
driver’s breath is 0.02 or more; or 

iii. The driver is under age twenty-one and the driver is in 
violation of RCW 46.61.502 or RCW 46.61.504; and 

d. If the driver’s license, permit, or privilege to drive is 
suspended or revoked, or denied the driver may be eligible 
to immediately apply for an ignition interlock driver’s license. 

  

D. Multiple Tests 

An officer may continue testing, without giving renewed implied consent 

warnings, until obtaining valid test results.  In State v. Brokman, 84 Wn.App. 

848, 903 P.3d 354 (1997), the court held where an officer moved defendant to a 

different location to take samples on working instrument, after trying to test on 

malfunctioning instrument, that the officer was not required to give new warnings. 

Accord City of Sunnyside v. Sanchez, 57 Wn. App. 299, 788 P.2d 6 (1990).  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997043320&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997043320&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997043320&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997043320&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1990052837&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1990052837&HistoryType=F
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E. Validity of Warnings a Question of Law for Court  

The validity of implied consent warnings is a question of law reviewed de novo. 

State v. Murray, 187 Wn.2d 115, 384 P.2d 1150 (2016). State v. Morales, 173 

Wn. 2d 560, 269 P.3d 263 (2012) (relying on Moffitt v. City of Bellevue, 87 Wn 

App.144, 146, 940 P.2d 695 (1997)) .  
 

F. State has Burden to Establish Warning Was Actually Read to 

Defendant 

“RCW 46.20.308 places squarely on the State the burden of proving the 308 

warning was administered.” State v. Morales, 173 Wn. 2d 560, 575, 269 P.3d 

263 (2012). In Morales, the trial judge applied the preponderance of the 

evidence standard, as the state’s burden of proof, when it found an interpreter 

read defendant the special evidentiary warning on a mandatory blood draw. 

However, on appeal, the state Supreme Court found there was no evidence the 

defendant was read the implied consent warnings and it declined to decide on 

the proper standard of proof. It did note that where the issue is whether the 

warnings were given at all, the defendant need not provide evidence and need 

not show prejudice. State v. Morales, 173 Wn. 2d 560, 575, 269 P.3d 263 

(2012).  
 

G.  Remedy where Warnings are Inaccurate or Incomplete  
 

Failure to provide accurate and adequate warnings may result in suppression of 

the test results in a criminal proceeding. See State v. Bartells, 112 Wn.2d 882, 

774 P.2d 1183 (1989) (court imposes burden on State to prove error is harmless 

beyond a reasonable doubt to those defendants improperly advised that 

additional test would be “at your own expense”. Court remands cases for factual 

determination if defendant was indigent at time of test). See State v. Whitman 

County Dist. Court, 105 Wn.2d 278, 714 P.2d 1183 (1986) (test suppressed 

where officer improperly advised defendant that refusal “shall” be used against 

him, not “may” as required by statute). 

[NOTE: The question of who has the burden to prove prejudice from an 
inaccurate implied consent warning remains unresolved. See State v. Chelan 
Cty. Dist. Court, 189 Wn.2d 625, 633, 404 P.3d 1153 (2017) (Gonzales, J. 
dissent in part).]  

https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7403600000164fd2c831ba9d3b99f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0ecab20631101dade07ac2d1637feaf8&list=ALL&rank=2&sessionScopeId=2815f6189fad057fcc63c749c6fbc924aa7f91ec9d080633c9b2af65733b71a2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997158332&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997158332&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997158332&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997158332&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&referenceposition=575&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2026936167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&referenceposition=575&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2026936167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
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H.  Deviation from Statutory Language 
 

In Washington, there is no “bright line rule” that any deviation from the statutory 

language requires suppression of the test result. The court must consider if 

statutory advisements are omitted or inaccurate. In addition, if an advisement is 

irrelevant to the particular defendant, it need not be given. See e.g., State v. 

Murray, 187 Wn.2d 115, 384 P.3d 1150(2016).  Some cases have looked at 

situations where information not required was added to the warnings. 
 

[NOTE: Cases discussed below were decided under various earlier versions of the 
implied consent law.] 

 

City of Bellevue v. Moffitt, 87 Wn. App.144, 147, 940 P.2d 695 (1997) 

(where advisement referred to RCW 46.61.506 in the .242 warnings and 

officer provided copy of statute, court held advisement not improper); 
 

 

 Pattison v. Dept. of Licensing, 112 Wn. App. 670, 50 P.3d 295 (2002), 

review denied, 148 Wn.2d 1019 (2003) (warning upheld that included 

additional information court found not misleading or inaccurate);  
 

City of Clyde Hill v. Rodriguez, 65 Wn.App. 778, 831 P.2d 149 (1992), 

review denied, 119 Wn. 2d 1022 (1992) (use of linguistic equivalent to 

statutory language does not dictate suppression where defendant is not 

misled, and information is not inaccurate).  
 
 

I.  In Civil License Action Driver Must Show Actual Prejudice Where 

Warnings Deviate 

In a civil license revocation proceeding for refusal to submit to a breath test, the 

licensee must show that the implied consent warning was not properly given and 

the driver suffered actual prejudice as a result. See Gonzales v. DOL, 112 Wn. 

2d 890, 774 P.2d 1187 (1989); Martin v. Dept. of Licensing, 175 Wn. App. 9, 

306 P.3d 969 (2013); Allen v. DOL, 169 Wn.App. 304, 279 P.3d 963 (2012); 

Lynch v. DOL, 163 Wn. App. 697, 262 P.3d 65 (2011); Cooper v. DOL, 61 Wn. 

App. 525, 810 P.2d 1385 (1991); Gahagan v. DOL, 59 Wn. App. 703, 800 P.2d 

844 (1990). The requirement of a showing of actual prejudice to the driver is 

appropriate in a civil action where the arresting officer has given all of the implied 

consent warnings, but merely failed to do so in a 100 percent accurate manner. 

Martin v. Dept. of Licensing, 175 Wn. App. 9, 306 P.3d 969 (2013). 
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J.  Cases where Warnings Found Inadequate  

[NOTE: Cases discussed below were decided under various earlier versions of the 
implied consent law.] 

 

In the following cases, the inadequate warnings either omitted a portion of the 

warnings the implied consent statute mandated or were legally inaccurate. 

Washington courts have held that warnings were inaccurate or misleading when: 
 

 

1. The arresting officer failed to inform driver of the right to take additional 

tests. State v. Morales, 173 Wn.2d 560, 269 P.3d 263 (2012) (blood test 

suppressed); Connolly v. Dep't of Motor Vehicles, 79 Wash.2d 500, 

504, 487 P.2d 1050 (1971) ( Failure to inform defendant of his right to 

have additional chemical test administered pursuant to implied consent 

statute invalidated revocation of driver's license for failure to submit to a 

chemical test of his breach or blood as provided by statute). 
 

2. The arresting officer stated that a refusal “shall,” as opposed to “may,” be 

used in a criminal trial. State v. Whitman County Dist. Court, 105 

Wash.2d 278, 287–88, 714 P.2d 1183 (1986) (suppression of breath test 

held proper remedy).  
 

3. The arresting officer attempted to clarify the warnings by telling the driver 

that her license would “probably” be suspended if she refused the test. 

Mairs v. Dep't of Licensing, 70 Wash. App. 541, 545–46, 854 P.2d 665 

(1993) (suppression of breath test proper remedy). 
 

4. The arresting officer told the driver that if he refused to take the test, his 

license would be revoked “probably for at least a year,” which the court 

found to be inaccurate because it “implie[d] that a possibility exist [ed] that 

[the driver's] license might be revoked for less than 1 year.” Cooper v. 

Dep't of Licensing, 61 Wash. App. 525, 528, 810 P.2d 1385 (1991).  
 

 5.  The arresting officer informed the driver that additional tests would be at 

his own expense, failing to inform the driver that, if the driver were 

indigent, the costs would be waived. State v. Bartels, 112 Wash.2d 882, 

889, 774 P.2d 1183 (1989) (suppression of breath test proper remedy, but 

only where finding on remand that defendant was indigent at the time of 

testing).   
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K. Cases where Warnings Upheld 

[NOTE: Cases discussed below were decided under various earlier versions of the 
implied consent law.] 

 

Roethle v. DOL, 45 Wn.App 607, 726 P.2d 1001(1986), review denied, 107 

Wn.2d 1030 (1987) (statute does not require defendant to be informed of length 

of revocation). 

Johnson v. DOL, 71 Wn.App 326,858 P.2d 1112 (1993) (statute does not 

require defendant be informed of availability of occupational license). 

Town of Clyde Hill v. Rodriguez, 65 Wn.App. 778, 831 P.2d 149 (1992), review 

denied, 119 Wn.2d 1022(1992) (use of linguistic equivalent to language in 

statutory warnings does not dictate suppression where defendant is not misled 

and information is not inaccurate). 

State v. Bostrom, 127 Wn.2d 580, 902 P.2d 157 (1995) (warnings valid without 

additional warnings that enhanced criminal sanctions will be applied following 

conviction where defendant refuses test). 

City of Bellevue v. Moffitt, 87 Wn. App. 144, 940 P.2d 695, review denied, 134 

Wn.2d 1007 (1997) (reading RCW 46.61.506 and providing a copy to the 

arrestee was neither required nor prohibited and therefore not improper). 

DOL v. Grewal, 108 Wn.App. 815, 821-22, 33 P.3d 94 (2001) (in addition to the 

implied consent statute's required warnings, the officer informed the driver of the 

RCW section and description of the offense for which he was arrested). 

Pattison v. DOL, 112 Wn.App 670, 50 P.3d 295 (2002), review denied, 148 

Wn.2d 1019(2003) (warning upheld that includes additional information court 

found not misleading or inaccurate). 

State v. Elkins, 152 Wn.App. 871, 220 P.3d 211 (2009) (statutory warnings not 

insufficient because driver is not told of mandatory jail following conviction). 

Lynch v. DOL, 163 Wn.App. 697, 262 P.3d 65 (2011) (where warning included 

CDL notification and referred to CDL “disqualification,” as opposed to personal 

driver’s license “suspension or revocation,” it correctly implied it was a separate 

consequence, and defendant did not show prejudice in civil matter). 

Allen v. DOL, 169 Wn.App. 304, 279 P.3d 963 (2012) (warning did not 

misleadingly imply CDL disqualification would be for same length of time as 

suspension or revocation of personal license). 
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Martin v. DOL, 175 Wn. App. 9, 306 P.3d 969 (2013) (warning was not 

inaccurate or misleading by including statement concerning potential CDL 

disqualification). 

State v. Murray, 187 Wn.2d 115, 384 P.3d 1150(2016) (warning substantially 

complied with statutory advisement where officer omitted advisement regarding 

THC level in blood test, where such warning was irrelevant because BAC test 

cannot level of THC). 

 

§ 15.9 What Constitutes a “Refusal?” 

 

A.  Refusal to Comply with Test Procedures 

For purposes of the implied consent law, if following his or her arrest and receipt 

of the implied consent warnings the person arrested exercises the right, granted 

under RCW 46.20.308, by refusing upon request of the law enforcement officer 

to submit to a test or tests of his or her breath, no test shall be given except as 

otherwise authorized by law. RCW 46.20.308(3).  

The statute does not give a driver some certain amount of time to decide whether 

to refuse, and once a driver has expressed positive unwillingness to comply with 

officer's request for breath or blood test, the driver has “refused” and statute does 

not require officer to administer a test. Department of Licensing, v. Lax, 125 

Wn.2d 818, 888 P.2d 1190 (1995) (initial refusal of blood test was final, and 

subsequent consent 12 minutes later did not change legal consequences of initial 

refusal). A driver is not entitled to repeat invitations to submit to a breath test. 

Waid v. DOL, 43 Wn. App. 32, 714 P.2d 681 (1986). A driver is deemed to have 

refused a breath test if he refuses to comply with testing procedures. Rockwell 

v. Dept. of Licensing, 94 Wn. App. 531, 972 P.2d 1276 (1999).  
 

B.  Intoxication 

The Implied Consent law does not prevent revocation of license of motor vehicle 

operator who, although conscious, is intoxicated to such degree that he is 

incapable of refusing to take breath test as provided for in statute. Dept. of 

Motor Vehicles v. McElwain, 80 wn.2d 624, 496 P.2d 963 (1972) (driver too 

intoxicated to understand advisement).  
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https://1.next.westlaw.com/Document/If224fdf0be3a11e6afc8be5a5c08bae9/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3d0000015e43b5a81b89b8562f%3FNav%3DCASE%26fragmentIdentifier%3DIf224fdf0be3a11e6afc8be5a5c08bae9%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7c96368c40466b0a8aa812e9e2f9d6a5&list=ALL&rank=1&sessionScopeId=7f6139a9a8f92a71e3ec51544b4f8ba51c0c5f2e6b85d2dff3eb78eb5dd893d2&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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C.  Failure to Blow Sufficient Air 

A defendant’s failure to blow enough air into the breath test instrument for testing 

purposes has been found to be a nonverbal act amounting to refusal in the 

absence of any showing by the defendant of impossibility of compliance. The 

burden shifts to the defendant in such a case to present evidence of physical 

incapability of complying. Rockwell v. DOL, 94 Wn.App. 531, 972 P.2d 1276 

(1999) (defendant completed only one of two breath samples). 

D.   Uncooperative Defendant 
 

Absent evidence of impossibility, unwillingness to cooperate with the 

administration of a breath test constitutes a refusal.  Medcalf v. Dept. of 

Licensing, 133 Wn.2d 290, 944 P.2d 1014 (1997) (no response is a refusal.); 

Ball v. DOL, 113 Wn.App. 193, 53 P.3d 58 (2002) (quoting, Woolman v. 

Department of Motor Vehicles, 15 Wn.App. 155, 117, 547 P.2d 293 (1976)).  
 

Mental disorders, which are not physically visible to police officer, cannot be a 

defense for a refusal to take a breath test. Medcalf v. Dept. of Licensing, 133 

Wn.2d 290, 944 P.2d 1014 (1997).  
 

§ 15. 10 Defendant’s Confusion  

A. Generally 

A driver advised of his or her rights under the implied consent law is deemed to 

have had an opportunity to exercise his or her intelligent judgment, unless he or 

she objectively and unequivocally manifests that he or she does not understand. 

Currier v. Department of Motor Vehicles, 20 Wn.App. 16, 578 P.2d 1325 

(1978). The driver must “objectively and unequivocally” show confusion over the 

warnings. Leininger v. DOL, 120 Wn.App. 68, 83 P.3d 1049 (2004). 

 

Intoxication is not grounds for failing to understand and intelligently respond to 

being informed of a driver’s rights under the implied consent warnings. Currier v. 

Department of Motor Vehicles, 20 Wn.App. 16, 578 P.2d 1325 (1978).  
 

 “Where a driver objectively manifests confusion over his or her implied consent 

rights, the officer is required to clarify them. The issue of confusion is a question 

of fact.” Gonzales v. Dept. of Licensing, 112 Wash.2d 890, 906, 774 P.2d 

1187 (1989). Indecision does not constitute confusion. Gonzales, 112 Wash.2d 

890, 906, 774 P.2d 1187. 
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Confusion about whether or not to take the test is not the type of confusion that 

an officer is required to clarify. Vance v. DOL, 116 Wn.App. 412, 65 P.3d 668 

(2003). “Indecision does not constitute confusion.” Gonzales v. Department of 

Motor Vehicles, 112 Wn.2d 890, 906, 774 P.2d 1187 (1989). “The concern is 

whether the driver understands the consequences of refusing to submit to the 

test, not whether the driver understands the mechanics of the test,” Waid v. 

DOL, 43 Wn.App. 32, 714 P.2d 681 (1986).  

Confusion about the “mechanics” of the test is not the same as confusion about 

the warnings. Waid v. DOL, 43 Wn.App. 32, 714 P.2d 681 (1986).  

When a confusion defense is presented, a finding as to whether or not the 

defendant explicitly exhibited his lack of understanding and was denied 

clarification must be entered, Strand v. Department of Motor Vehicles, 8 

Wn.App. 877, 509 P.2d 999 (1973). 

 

B. Burden on Defendant to Show Confusion 

The burden of showing that the defendant made his or her confusion apparent to 

the administering officer is upon the defendant.  Currier v. Department of Motor 

Vehicles, 20 Wn.App. 16, 578 P.2d 1325 (1978).  Even when a defendant’s 

confusion is actually apparent, the defendant must show the officer denied 

clarification before the test refusal is justified.  Strand v. Department of Motor 

Vehicles, 8 Wn.App. 877, 509 P.2d 999 (1973) (“a lack of understanding not 

made apparent to the officer is of no consequence.”). See Shoemaker v. DMV, 

11 Wn.App. 860, 526 P.2d 908 (1974) (where no objective showing defendant 

confused about right to counsel before submitting to test no duty on officer to 

clarify). 
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§ 16. BREATH TESTS 
 

§ 16.1   A Driver has no Constitutional Right to Refuse a Breath 
Test 

 

Following a warrantless arrest, a breath test can be obtained under the “search incident 

to arrest exception” to the warrant requirement, under both the Fourth Amendment and 

the State Constitution. In State v. Baird, the Court held the implied consent statute 

does not authorize a warrantless search, and a driver has no constitutional right to 

refuse a breath test because such search falls under the search incident to arrest 

exception to the warrant requirement.  The Court further noted that although the implied 

consent statute gives a driver a statutory right to refuse the test, by exercising the 

privilege to drive, a driver consents to admitting the refusal to take the breath test into 

evidence. State v. Baird, 187 Wn.2d 210, 386 P.3d 239 (2016). The Washington 

Court’s ruling adopted the reasoning of the U.S. Supreme Court decision in Birchfield 

v. North Dakota, ___ U.S., 136 S. Ct 2160; 195 L.Ed.2d 560(2016).  The Birchfield 

decision holds that under the Fourth Amendment, administering a breath test is a 

search incident to arrest, which is an established exception to the warrant requirement. 

The Court describes the application of the search incident to arrest exception as a 

“categorical rule”, that does not require a case-by-case analysis.  

The lead opinion in Baird did not conduct a Gunwall analysis and did not expressly 

address the issue under the Washington Constitution (however, both the concurring and 

dissenting opinions engaged in the analysis). In State v. Nelson, Division III of the 

Court of Appeals conducted a Gunwall analysis and held that under Article 1, section 7 

of the State Constitution there is no greater privacy interest in a breath test following a 

lawful arrest for impaired driving. They concluded with the majority in Baird that the 

implied consent law provides lawful authority for a breath test under the search incident 

to arrest exception. State v. Nelson, 7 Wn. App. 2d 588, 434 P.3d 1055 (2019), review 

denied, 193 Wn.2d 1925 (2019).   
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§ 16.2   Breath Test Evidence Admissibility 
 

A. Admissibility under State Statute 

In 2004, the legislature rescinded its delegation of breath test admissibility 

standards to the state toxicologist and amended RCW 46.61.506(4) to create 

statutory breath test admissibility standards. 

In City of Fircrest v. Jensen, 158 Wn.2d 384, ¶23, 143 P.2d 776 (2006), cert. 

denied, 549 U.S. 1254, 127 S. Ct. 1382, 167 L.Ed.2d 162 (2007), the Supreme 

Court rejected several challenges to RCW 46.61.506(4). In approving the 

statutory breath test foundational prongs set out by the Legislature in RCW 

46.61.506(4), the court held: 

The foundational requirements to establish the admissibility of breath tests 

were first established in Baker [State v. Baker, 56 Wn.2d 846, 355 P.2d 

806 (1960)]. Since Baker, the State has always had the initial burden to 

satisfy the foundational requirements. Once the results are admitted, the 

defendant may introduce evidence attacking their accuracy or reliability. 

City of Seattle v. Allison, 148 Wn.2d 75, 79-80, 59 P.3d 85 (2002). 

Similarly, SHB 3055 sets forth the requirements the State must establish, 

including the four modified Baker requirements, before the BAC test results 

may be admitted. 

Once the State makes a prima facie showing of admissibility and the court 

admits the evidence, the defendant may introduce evidence attacking the 

reliability or accuracy of the test. SHB 3055 does not alter the burden of 

the State in DUI cases, it is merely codifying it. 

The Jensen court made clear, however, that RCW 46.61.506(4) did not mandate 

a trial court to admit breath test evidence because the admission of breath test 

evidence remained subject to all the rules of evidence and other foundational 

requirements. The statute merely codified breath test foundational requirements 

previously delegated to the state toxicologist. State v. Gresham, 173 Wn.2d 405, 

¶35, 269 P.3d 207 (2012). 

The legislature has made clear its intention to make BAC test results fully 

admissible once the State has met its prima facie burden. No reason 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1960122119&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1960122119&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1960122119&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1960122119&HistoryType=F
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0000661&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=1960122119&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=1960122119
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002772513&fn=_top&referenceposition=80&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2002772513&HistoryType=F
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exists to not follow this intent. The act does not state such tests must be 

admitted if a prima facie burden is met; it states that such tests are 

admissible. 

The statute is permissive, not mandatory, and can be harmonized with the 

rules of evidence. There is nothing in the bill; either implicit or explicit, 

indicating a trial court could not use its discretion to exclude the test 

results under the rules of evidence. 

City of Fircrest v. Jensen, 158 Wn.2d 384, ¶21, 143 P.2d 776 (2006), cert. 

denied, 549 U.S. 1254, 127 S.Ct. 1382, 167 L.Ed.2d 162 (2007) (italics in 

original). 

The foundation, which must be laid by the prosecution for the admissibility of 

breath test evidence is based mostly on RCW 46.61.506, with some WAC and 

caselaw considerations. Foundational requirements under RCW 46.61.506 are 

discussed below in § 16.5.  

The prosecution must present admissible evidence to satisfy each of the 

following six factors to lay a proper foundation for the admissibility of breath test 

evidence– 

1.  Valid Arrest for Any Offense. The defendant must have been validly 

arrested for any offense;  

2.  Reasonable Grounds for DUI, Physical Control, Minor Driving After 

Consuming. At the time of arrest, the arresting officer must have had 

probable cause to believe the defendant was DUI, in physical control while 

under the influence of intoxicating liquor or any drug, or a minor driving 

after consuming; 

3.  Right to Counsel Advisement. The defendant must have been advised of 

the right to counsel prior to administration of the breath test; 

4.  Implied Consent Advisements and Warnings. The implied consent 

advisements and warnings must have been given to the defendant prior to 

administration of the breath test;  

5.  BAC Approved by State Toxicologist. The breath test instrument must be 

approved by the state toxicologist; and  

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
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6.  Statutory Breath Test Admissibility Factors. The statutory breath test 

foundational factors must be shown by prima facie evidence. 

Each of the six breath test admissibility factors will be discussed separately. 

B. Breath Test Obtained after Two-Hours may be Admissible 

Under RCW 46.61.502(4)(a), analysis of breath samples obtained more than two 

hours after the alleged driving may be used as evidence that within two hours of 

the alleged driving, a person had an alcohol concentration of 0.08 or more. It also 

allows that where the analysis shows an alcohol concentration above 0.00, it may 

be used as evidence that a person was under the influence of or affected by 

intoxicating liquor or any drug.  RCW 46.61.502(4)(b) provides the same use of a 

blood test for alcohol or THC concentration taken more than two hours after 

driving. 

Such test results may be used as evidence to show a driver was under the 

influence or affected by drugs and/or alcohol. With expert testimony, such results 

can be related back to a “.08 two-hour” level prosecution. See State v. Keller, 36 

Wn. App. 110, 672 P.2d 412 (1983); State v. Bence, 29 Wn.App. 223, 627 P.2d 

1343  review denied 96 Wash.2d 1002, (1981) 

§ 16.3   Foundation Requirements for Breath Test Evidence 
Admissibility 

 

A. Valid Arrest for “Any Offense” 
 

RCW 46.20.308(1) requires a person to be arrested for “any offense” before the 

implied consent statute is triggered. The statute provides: 

(1) Any person who operates a motor vehicle within this state is 
deemed to have given consent, subject to the provisions of RCW 
46.61.506, to a test or tests of his or her breath for the purpose of 
determining the alcohol concentration in his or her breath, if arrested 
for any offense where, at the time of the arrest, the arresting officer 
has reasonable grounds to believe the person had been driving or 
was in actual physical control of a motor vehicle while under the 
influence of intoxicating liquor or any drug or was in violation of RCW 
46.61.503. Neither consent nor this section precludes a police officer 
from obtaining a search warrant for a person’s breath or blood. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983153432&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983153432&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983153432&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983153432&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981121434&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981121434&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981121434&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981121434&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1981033978&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1981033978&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
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RCW 46.20.308(1).  

While most arrests triggering the implied consent statute involve DUI or physical 

control, the “underlying [arrest] offense may be any offense−alcohol or non-

alcohol related.” State v. Avery, 103 Wn.App. 527, 536-37, 13 P.3d 226 (2000) 

(defendant arrested for non-alcohol related offense of failure to remain at an 

injury accident). 

A valid arrest of the driver is a prerequisite for application of the implied consent 

statute. State v. Wetherell, 82 Wn.2d 865, 869, 514 P.2d 1069 (1973); State v. 

Rivard, 131 Wn.2d 63, 77, 929 P.2d 413 (1997); State v. Avery, 103 Wn.App. 

527, 536, 13 P.3d 226 (2000). 

Breath or blood test results are admissible when obtained from a driver who was 

not under arrest but who consented to the test. State v. Wetherell, 82 Wn.2d 

865, 871, 514 P.2d 1069 (1973); State v. Rivard, 131 Wn.2d 63, 77, 929 P.2d 

413 (1997). 

Suppression of breath or blood test evidence is required, however, where the 

results were obtained without the consent of a driver who was not under arrest. 

State v. Wetherell, 82 Wn.2d 865, 871, 514 P.2d 1069 (1973). 

 

B. “Reasonable Grounds” for DUI, Physical Control, Minor Driving 
After Consuming 
 

The implied consent statute and its warnings are triggered under RCW 

46.20.308(1) where a driver is under arrest for any offense, and at the time of 

arrest the officer has reasonable grounds to believe the person had been driving 

or was in actual physical control of a motor vehicle while under the influence of 

intoxicating liquor or any drug or a was in violation of RCW 46.61.503. See State 

v. Avery, 103 Wn.App. 527, 537, 13 P.3d 226 (2000). 

Any person who operates a motor vehicle within this state is deemed 
to have given consent, subject to the provisions of RCW 46.61.506, 
to a test or tests of his or her breath for the purpose of determining 
the alcohol concentration  in his or her breath if arrested for any 
offense where, at the time of the arrest, the arresting officer has 
reasonable grounds to believe the person had been driving or was in 
actual physical control of a motor vehicle while under the influence 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
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of intoxicating liquor or any drug or was in violation of RCW 
46.61.503.  

RCW 46.20.308(1).  

The implied consent statute does not define “reasonable grounds,” but it is clear 

that this requirement is “separate from the RCW 46.20.308(1) requirement of 

probable cause to arrest” for any offense. O’Neill v. DOL, 62 Wn.App. 112, 116, 

813 P.2d 166 (1991). 

Observations supporting probable cause to arrest may also support a finding of 

reasonable grounds. See Fritts v. DMV, 6 Wn.App. 233, 238, 492 P.2d 558 

(1971). 

The “reasonable grounds” language in RCW 46.20.308(1) has been held to be 

synonymous with the probable cause standard for purposes of the implied 

consent statute. 

A number of other states that have adopted similar implied consent 
statutes have interpreted the meaning of “reasonable grounds” under 
their statutes. Some of these states have expressly, or implicitly, 
equated reasonable grounds with probable cause… Thus we 
conclude that the more stringent probable cause standard applies 
here. Applying this test, we ask whether, at the time of Avery’s arrest, 
the facts and circumstances known to the arresting officers were 
sufficient to cause a reasonably prudent officer to believe that Avery 
had been driving under the influence. We examine those facts and 
circumstances “in the light of the arresting officer's special 
experience, and … the standard should be, not what might appear 
to be [reasonable grounds] to a passerby, but what would be 
[reasonable grounds] to a reasonable, cautious, and prudent officer.” 

State v. Avery, 103 Wn.App. 527, 538-540, 13 P.3d 226 (2000) (citations 

omitted). 

Thus, for the implied consent statute to be triggered under the “reasonable 

grounds” language, the arresting officer must have probable cause to believe the 

person was driving or in actual physical control while under the influence of 

intoxicating liquor or THC or any drug, or was in violation of RCW 46.61.503 

(minor driving after consuming). 

Any police officer having probable cause to believe that a person has committed 

or is committing a DUI or physical control “shall have the authority to arrest the 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.503
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http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991131018&fn=_top&referenceposition=116&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991131018&HistoryType=F
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person.” RCW 10.31.100(3)(d). An officer investigating at the scene of a motor 

vessel accident may arrest the operator of a motor vessel involved in the 

accident if the officer has probable cause to believe that the operator has 

committed, in connection with the accident, a violation of operating a vessel 

under the influence, pursuant to RCW 79A.60.040(2). RCW 10.31.100(5)(a). See 

§ 7, discussing the offense of operating a vessel under the influence.  

In Washington, “[p]robable cause exists where the facts and circumstances 

within the arresting officer’s knowledge and of which the officer has reasonably 

trustworthy information are sufficient to warrant a person of reasonable caution in 

a belief that an offense has been committed.” State v. Terrovona, 105 Wn.2d 

632, 643, 716 P.2d 295 (1986). 

The concept of probable cause requires “the existence of reasonable grounds for 

suspicion supported by circumstances sufficiently strong to warrant a man of 

ordinary caution to believe the accused is guilty of the indicated crime.” State v. 

Seagull, 95 Wn.2d 898, 906, 632 P.2d 44 (1981). See §10, discussing probable 

cause to arrest. 

C. Right to Counsel Advisement Prior to Breath Test 
 

1. Fifth Amendment Right to Counsel and Miranda Warnings. 

The right to counsel is constitutionally compelled by the Fifth Amendment. 

Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). 

The United States Supreme Court in Miranda v. Arizona fashioned a 

practical rule to ensure the integrity of the privilege against self-

incrimination under the Fifth Amendment, stating that as– 

procedural safeguards … the following measures are 
required. Prior to any questioning, the person must be warned 
that he has a right to remain silent, that any statement he does 
make may be used as evidence against him, and that he has 
a right to the presence of an attorney, either retained or 
appointed. The defendant may waive effectuation of these 
rights, provided the waiver is made voluntarily, knowingly and 
intelligently. 

Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 1630, 16 

L.Ed.2d 694 (1966). 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.31.100&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.31.100&HistoryType=F
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An arrestee’s Fifth Amendment privilege against self-incrimination and the 

corresponding right to be informed attaches when “custodial interrogation” 

begins. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 1630, 16 

L.Ed.2d 694 (1966). 

A “custodial interrogation” which requires law enforcement officers to 

administer Miranda warnings to a suspect is defined as questioning 

initiated by the officers after a person is taken into custody. Generally, in 

defining custody the Supreme Court has looked at the circumstances 

surrounding the interrogation and whether a reasonable person would 

have felt that he or she was not at liberty to terminate interrogation and 

leave. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 1630, 16 

L.Ed.2d 694 (1966); State v. Templeton, 148 Wn.2d 193, 208, 59 P.3d 

632 (2002). 

A person arrested for DUI must be given Miranda warnings, and a 

reasonable opportunity to contact counsel, before submitting to a breath or 

blood test. 

A driver arrested for driving while intoxicated must be given 
Miranda warnings. The Miranda warnings inform an arrestee 
of his right to counsel prior to any police interrogation. They 
also serve to implement an accused’s right of access to 
counsel required under court rules. A driver arrested on a 
criminal charge who is asked to take the breathalyzer test will 
be given a reasonable opportunity to contact counsel before 
taking the test. 

State v. Staeheli, 102 Wn.2d 305, 309, 685 P.2d 591 (1984) 

(citations omitted). 

A person under investigation for DUI, however, has no right to have an 

attorney present during the breath or blood testing process. 

Principally, we find that, while an accused must be provided 
reasonable access to counsel, there is no right to have an 
attorney physically present during the chemical testing. For 
the purposes of the breathalyzer test, an accused’s 
opportunity to contact an attorney must be limited to a 
reasonable period of time. An extended delay may 
significantly affect the test results. If an accused has been 
allowed reasonable access and has made no contact with 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1966131580&fn=_top&referenceposition=1630&findtype=Y&vr=2.0&db=0000471&wbtoolsId=1966131580&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1966131580&fn=_top&referenceposition=1630&findtype=Y&vr=2.0&db=0000471&wbtoolsId=1966131580&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000471&sernum=1966131580&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i65a7fadf0661480ea7717a7ea2133108&firstPage=true&CobaltRefresh=32750
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1966131580&fn=_top&referenceposition=1630&findtype=Y&vr=2.0&db=0000471&wbtoolsId=1966131580&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1966131580&fn=_top&referenceposition=1630&findtype=Y&vr=2.0&db=0000471&wbtoolsId=1966131580&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789290&fn=_top&referenceposition=208&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2002789290&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000471&sernum=1966131580&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i65a7fadf0661480ea7717a7ea2133108&firstPage=true&CobaltRefresh=32750
https://a.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000471&sernum=1966131580&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i65a7fadf0661480ea7717a7ea2133108&firstPage=true&CobaltRefresh=32750
https://a.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000471&sernum=1966131580&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i65a7fadf0661480ea7717a7ea2133108&firstPage=true&CobaltRefresh=32750
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counsel, but the test can no longer be delayed, the driver must 
decide on his own whether he will submit to the test. 

State v. Staeheli, 102 Wn.2d 305, 310-11, 685 P.2d 591 (1984). 

2. CrRLJ 3.1 and CrR 3.1 require Advisement of Right to Counsel “as 
Soon as Practicable” Following Arrest. 

Washington’s judiciary through court rule has created an expanded right to 

the advisement of counsel. When a person is arrested for DUI, the person 

must be advised of the right to counsel as soon as practicable following 

arrest pursuant to CrR 3.1 and CrRLJ 3.1. This court-created and 

mandated advice of the right to counsel must be given “immediately” after 

the arrest. State v. Trevino, 127 Wn.2d 735, 744, 903 P.2d 447 (1995).  

One of the purposes of the court rule is to ensure that a person arrested 

for DUI or physical control knows of the right to obtain counsel in sufficient 

time to decide whether to obtain an independent blood test or seek out 

disinterested witnesses to observe the arrestee’s condition. 

One purpose [of CrRLJ 3.1] is to ensure that arrested persons 
are aware of their right to counsel before they provide 
evidence which might tend to incriminate them. 

The other purpose is to ensure that persons arrested know of 
their right to counsel in time to decide whether to acquire 
exculpatory evidence such as disinterested witnesses or 
alternative blood alcohol concentration tests…[T]his regulates 
an aspect of the criminal process. These purposes, coupled 
with relevant case law, support our conclusion that the rule is 
a proper exercise of this court's power to determine rules of 
procedure. 

State v. Templeton, 148 Wn.2d 193, 211, 59 P.3d 632 (2002) 

(footnotes omitted). 

There is no Fifth Amendment right to counsel before a breath test because 

the alcohol content of a person’s breath does not constitute testimonial 

evidence. State v. Templeton, 148 Wn.2d 193, 211, 59 P.3d 632 (2002). 

A defendant’s Sixth Amendment right to counsel attaches once a criminal 

citation is issued or charges are filed. State v. Templeton, 148 Wn.2d 

193, 209, 59 P.3d 632 (2002). 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984137895&fn=_top&referenceposition=11&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1984137895&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR3.1
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995204099&fn=_top&referenceposition=744&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1995204099&HistoryType=F
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http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
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Suppression of breath test evidence is not a remedy for violation of CrRLJ 

3.1 where the officer advised the arrestee of the right to counsel before 

questioning and prior to requesting the person submit to a breath test. 

State v. Templeton, 148 Wn.2d 193, 221-22, 59 P.3d 632 (2002). 

Because the officers advised each defendant of the right to 
counsel before questioning and then proceeded to question 
each defendant, who waived the right to counsel, there was 
no harm. Had the officers merely administered the breath test, 
without going through the advisement of rights in connection 
with the breath test, suppression might be justified. However, 
under these facts, the error in the advisement of rights was 
harmless; therefore suppression is unwarranted. 

State v. Templeton, 148 Wn.2d 193, 221, 59 P.3d 632 (2002). 

For additional discussion concerning the right to counsel, see § 14.  

D. Statutory Implied Consent Advisements and Warnings 
 

Washington's implied consent statute, RCW 46.20.308, “was enacted (1) to 

discourage persons from driving motor vehicles while under the influence of 

alcohol or drugs, (2) to remove the driving privileges of those persons disposed 

to driving while intoxicated, and (3) to provide an efficient means of gathering 

reliable evidence of intoxication or nonintoxication.” Cannon v. DOL, 147 Wn.2d 

41, 47, 50 P.3d 627 (2002). 

Washington drivers are presumed to have consented to a breath test to 

determine alcohol concentration if arrested for DUI, but drivers may refuse the 

test. The choice to submit to or refuse the test is not a constitutional right, but 

rather a matter of legislative grace. See State v. Baird, 187 Wn.2d 210, 386 

P.3d 239 (2016).  See also State v. Elkins, 152 Wn.App. 871, 876, 220 P.3d 211 

(2009); State v. Bostrom, 127 Wn.2d 580, 590, 902 P.2d 157 (1995). 

Once the implied consent law is triggered, RCW 46.20.308(2) requires the officer 

to inform the person of various statutory rights, including the right to refuse the 

test, the consequences of such a refusal, and the right to seek additional tests. 

The statute also requires law enforcement to warn the driver of the 

consequences of refusing the test. 

Washington courts review the warnings the arresting officer provided to ensure 

that the officer provided all the required statutory warnings and that they were not 

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
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http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
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inaccurate or misleading. Gonzales v. DOL, 112 Wn.2d 890, 896-98, 774 P.2d 

1187 (1989). “The warnings must permit someone of normal intelligence to 

understand the consequences of his or her actions.” Jury v. DOL, 114 Wn.App. 

726, 731, 60 P.3d 615 (2002), review denied, 149 Wn.2d 1034 (2003). See 

Lynch v. DOL, 163 Wn.App. 697, 262 P.3d 65 (2011). 

The implied consent warnings are further discussed in § 15. 

E. The Breath Test Instrument Must be Approved by the State 
Toxicologist 
 

RCW 46.61.506(4)(a) requires a breath test to be performed on an instrument 

approved by the state toxicologist. The statute says in pertinent part– 

A breath test performed by any instrument approved by the state 
toxicologist shall be admissible at trial or in an administrative 
proceeding if the prosecution or department produces prima facie 
evidence of the following… WAC 448-16-020 provides: 

 

(1) Pursuant to RCW 46.61.506, the following instruments are 
approved for the quantitative measurement of alcohol in a person's 
breath: 

     (a) The DataMaster; 

     (b) The DataMaster CDM; and 

     (c) The Draeger or Drager Alcotest 9510. 

 

§ 16.4   The Draeger Alcotest 9510 is an Approved Breath Test 
Instrument 

 

The Draeger Alcotest 9510 is an approved breath test device. WAC 448-16-020. The 

Draeger 9510 analyzes each breath test sample using both Infrared Spectroscopy (IR) 

and Electrochemical Cell (EC) methodology. In comparison, the DataMaster uses only 

IR methodology for analysis. Both the DataMaster and the Draeger 9510 test an 

external standard to measure the accuracy of the device. The DataMaster uses a liquid 

simulator solution, consisting of a mixture of ethanol and water (to a known value), as its 

external standard. The Draeger 9510 uses compressed dry gas (contained in a 

pressurized canister attached to the device) that contains a known alcohol value, as its 
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http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002800191&fn=_top&referenceposition=731&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2002800191&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003619972&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003619972&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026262721&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026262721&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-020
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://app.leg.wa.gov/WAC/default.aspx?cite=448-16-020
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external standard. The Draeger test document will show both an IR and an EC test 

result for the external dry gas standard. The Draeger performs the IR and EC test on 

each of the two breath samples provided by a defendant. The breath sample is first 

analyzed in an infrared sample chamber, and then drawn into the fuel cell for 

electrochemical cell analysis. For this reason, the Draeger 9510 test document will 

include two results for each test, for a total of four results. 

The foundation requirements of RCW 46.61.506(4) differ for the two breath test 

instruments on only one point. The “foundation statute” requires that: “Prior to the start 

of the test, the temperature of any liquid simulator solution utilized as an external 

standard, as measured by a thermometer approved of by the state toxicologist was 

thirty-four degrees centigrade plus or minus 0.3 degrees centigrade.” The DataMaster 

uses a liquid simulator solution that requires evidence of an approved thermometer and 

a temperature check for a specific range on a DataMaster test. But the compressed gas 

simulator solution used with the Draeger is not susceptible to temperature, so it does 

not use a thermometer. RCW 46.61.506(4) only requires proof of a thermometer for 

“liquid” simulator solutions. There will be no proof of a thermometer in a Draeger breath 

test result.  
 

§ 16.5   Statutory Breath Test Evidence Admissibility Factors must 
be Shown by Prima Facie Evidence 
 

A. Caselaw Upholding Legislative Per Se Admissibility 

1. Fircrest v. Jensen.  

In 2004, the Legislature amended RCW 46.61.506 and created per se 

statutory breath test admissibility factors in response to the holding 

suppressing breath test results in City of Seattle v. Clark-Munoz, 152 

Wn.2d 39, 93 P.3d 141 (2004) (breath test results invalid, as a matter of 

law, even though the record was devoid of evidence that noncompliance 

with the thermometer traceability requirement affected the accuracy or 

reliability of any breath test result).  

The Legislature’s 2004 law amended RCW 46.61.506 to mandate that 

breath tests are admissible when the prosecution produces prima facie 

evidence of compliance with a codified set of foundational requirements. 

The Legislature’s 2004 law was intended to eliminate challenges to breath 

test admissibility based on technical deficiencies not shown to adversely 

http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.506
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.506
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004647598&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004647598&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004647598&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004647598&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
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affect the accuracy of the result. Admissibility is still subject to other 

foundational requirements and the rules of evidence. City of Fircrest v. 

Jensen, 158 Wn.2d 384, ¶17, 143 P.2d 776 (2006), cert. denied, 549 U.S. 

1254, 127 S.Ct. 1382, 167 L.Ed.2d 162 (2007). 

For an historical analysis of breath test admissibility rulings leading to the 

Clark-Munoz decision and enactment of the 2004 breath test foundational 

prongs in RCW 46.61.506(4), see Justice Madsen’s concurring opinion in 

Ludvigsen v. City of Seattle, 162 Wn.2d 660, 174 P.3d 43 (2007) 

(retroactive application of the 2004 amendment to RCW 46.61.506 

violates the constitutional prohibition against ex post facto laws). 

In City of Fircrest v. Jensen, the Supreme Court rejected several 

challenges to RCW 46.61.506(4). In approving the statutory breath test 

foundational prongs set out by the Legislature in RCW 46.61.506(4), the 

court said: 

The foundational requirements to establish the admissibility of 
breath tests were first established in Baker [State v. Baker, 
56 Wn.2d 846, 355 P.2d 806 (1960)]. Since Baker, the State 
has always had the initial burden to satisfy the foundational 
requirements. Once the results are admitted, the defendant 
may introduce evidence attacking their accuracy or reliability. 
City of Seattle v. Allison, 148 Wn.2d 75, 79-80, 59 P.3d 85 
(2002). Similarly, SHB 3055 sets forth the requirements the 
State must establish, including the four modified Baker 
requirements, before the BAC test results may be admitted. 

Once the State makes a prima facie showing of admissibility 
and the court admits the evidence, the defendant may 
introduce evidence attacking the reliability or accuracy of the 
test. SHB 3055 does not alter the burden of the State in DUI 
cases, it is merely codifying it. 

City of Fircrest v. Jensen, 158 Wn.2d 384, ¶23, 143 P.2d 776 

(2006), cert. denied, 549 U.S. 1254, 127 S.Ct. 1382, 167 L.Ed.2d 

162 (2007). 

See also State v. King County Dist. Court West Div., 175 Wn. App. 630, 

307 P.3d 765 (2013), rev. denied, 179 Wn.2d 1006 (2013) (reversing 

lower court ruling holding otherwise admissible breath test per statute  

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004647598&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004647598&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2014484845&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2014484845&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1960122119&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1960122119&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1960122119&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1960122119&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002772513&fn=_top&referenceposition=80&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2002772513&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002772513&fn=_top&referenceposition=80&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2002772513&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://web2.westlaw.com/Find/Default.wl?rs=WCCM1.0&vr=2.0&FindType=0&SerialNum=2031186906&ssl=n&__mud=y
http://web2.westlaw.com/Find/Default.wl?rs=WCCM1.0&vr=2.0&FindType=0&SerialNum=2031186906&ssl=n&__mud=y
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&FindType=0&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2032419386&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
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inadmissible unless accompanied by an uncertainty statement, presented 

as a confidence interval).  

2. Rules of Evidence Continue to Apply. 

The Jensen court made clear, however, that RCW 46.61.506(4) did not 

mandate a trial court to admit breath test evidence because the admission 

of breath test evidence remained subject to all the rules of evidence and 

other foundational requirements. The statute merely codified breath test 

foundational requirements previously delegated to the state toxicologist. 

State v. Gresham, 173 Wn.2d 405, ¶35, 269 P.3d 207 (2012). 

The legislature has made clear its intention to make BAC test 
results fully admissible once the State has met its prima facie 
burden. No reason exists to not follow this intent. The act does 
not state such tests must be admitted if a prima facie burden 
is met; it states that such tests are admissible. 

The statute is permissive, not mandatory, and can be 
harmonized with the rules of evidence. There is nothing in the 
bill, either implicit or explicit, indicating a trial court could not 
use its discretion to exclude the test results under the rules of 
evidence. 

City of Fircrest v. Jensen, 158 Wn.2d 384, ¶21, 143 P.2d 776 

(2006), cert. denied, 549 U.S. 1254, 127 S.Ct. 1382, 167 L.Ed.2d 

162 (2007) (italics in original). 

B.  Definition of Prima Facie Evidence 

RCW 46.61.506 sets out the procedure for deciding whether a particular breath 

alcohol test result should be placed before a jury. The statute provides that the 

prosecution must produce prima facie evidence of the statutory foundational 

prongs for a breath alcohol test result to be admitted into evidence. See State v. 

Mashek, 177 Wn. App. 749, 312 P.3d 774 (2013) (discussing application of 

prima facie standard to the 15 minute observation period). 

“Prima facie evidence” is defined by RCW 46.61.506(4)(b) as follows: 

For purposes of this section, “prima facie evidence” is evidence of 
sufficient circumstances that would support a logical and reasonable 
inference of the facts sought to be proved. In assessing whether 
there is sufficient evidence of the foundational facts, the court or 

http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&db=0000661&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2010427039&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2010427039
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026811833&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026811833&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010427039&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010427039&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011219559&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011219559&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031947530&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031947530&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
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administrative tribunal is to assume the truth of the prosecution's or 
department's evidence and all reasonable inferences from it in a light 
most favorable to the prosecution or department. 

§ 16.6  Test must Meet WAC Approved Methods 
 

A. WAC Definitions 

WAC 448-16-030 sets out the definitions of several terms used in a breath test 

context, as follows: 

(1) "Accuracy" means the proximity of a measured value to a reference value. 

(2) "Alcohol" means the unique chemical compound ethyl alcohol. 

(3) "Blank test" means the testing of an instrument to ensure that no alcohol 

from a previous test can interfere with a person's breath test. 

(4) "Concentration" means the weight amount of alcohol, expressed in grams, 

contained in two hundred ten liters of breath or alcohol/water vapor. 

(5) "Data entry" means the process of providing information to the instrument 

for the purposes of identifying a breath test document to an individual. 

(6) "Interference" means a test result whose infrared absorbance or 

electrochemical analysis properties are not consistent with ethyl alcohol. 

(7) "End expiratory air" means the last portion of breath to be delivered to the 

instrument once the appropriate sample acceptance criteria have been met. 

(8) "External standard test" means the process by which the accuracy of the 

instrument is verified, using a simulator containing a certified simulator 

solution or a compressed gas standard containing a known alcohol 

concentration. 

(9) "Internal standard test" means the process by which the instrument 

calibration is verified. 

(10) "Precision" means the ability of a technique to perform a measurement in 

a reproducible manner. 

http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-030
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(11) "Simulator" means a device which when filled with a certified simulator 

solution, maintained at a known temperature, provides a vapor sample of 

known alcohol concentration. 

(12) "Valid breath sample" means a sample of a person's breath provided in 

such a manner to be accepted for analysis by the instrument. 

B.  WAC Approved Methods 

To be valid, analysis of the person’s blood or breath shall have been performed 

according to methods approved by the state toxicologist and by an individual 

possessing a valid permit issued by the state toxicologist for this purpose.  

The state toxicologist defines a test in WAC 448-16-050 as follows: 

A test of a person's breath for alcohol concentration will consist of 
the person exhaling end-expiratory air samples at least twice into the 
instrument, sufficient to allow two separate measurements. There 
will be sufficient time between the provision of each sample to permit 
the instrument to measure each sample individually. Two valid 
breath samples, provided consecutively, will constitute one test. 

The instrument will perform this test according to the following 
protocol when being employed to quantitatively measure an 
individual's breath alcohol concentration. Successful compliance 
with each step of this protocol is determined from an inspection of 
the printout of results. These steps are necessary to ensure 
accuracy, precision, and confidence in each test. 

Step 1.  Data entry. 

Step 2.  Blank test with a result of .000. 

Step 3.  Internal standard verified. 

Step 4.  First breath sample provided by subject. 

Step 5.  Blank test with a result of .000. 

Step 6.  External standard test. The result of this test must be 
between .072 and .088, inclusive. 

Step 7.  Blank test with a result of .000. 

Step 8.  Second breath sample provided by subject. 

http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-050
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Step 9.  Blank test with a result of .000. 

Step 10.  Printout of results. 

§ 16.7  Statutory Foundational Steps for Per Se Admissibility  
 

A.   Operator Authorized  

The person who performed the test was authorized to perform such test by the 

state toxicologist. RCW 46.61.506(a)(i).  The state toxicologist in WAC 448-16-

090 defines an operator as follows:   

1.  Operator Defined. 

The state toxicologist or certified instructors will certify as “operators” 

persons found by them to be competent and qualified to administer breath 

tests for alcohol concentration using approved breath testing instruments. 

If an operator fails or refuses to demonstrate to the state toxicologist or to 

a certified instructor, that he or she has the ability to adequately perform 

his or her responsibilities as an operator, then the state toxicologist will 

suspend their permit. 

2.  Permit Cards. 

The state toxicologist issues permit cards as outlined in WAC 448-16-120, 

which states: 

Pursuant to RCW 46.61.506, the state toxicologist will 
authorize the issuance to persons deemed qualified as 
"instructors," "operators," "solution changers" or 
"technicians," a wallet-sized card bearing his or her name and 
designation. Permit cards will bear the signature or facsimile 
signature of the state toxicologist. Such permit cards will 
expire three years after the date on the card, unless renewed 
for a like three-year period. Operators whose authorization 
expires may take recertification training within ninety days 
following expiration of their prior certification but are not 
certified to perform any evidential breath tests during that 
period. Once ninety days have elapsed after the expiration of 
authorization, the operator must repeat the basic certification 
training.  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-090
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-090
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-120
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
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B.  15 Minute Observation  

RCW 46.61.506(4) requires the prosecutor to show that the person being tested: 

(1) did not vomit or have anything to eat, drink, or smoke for at least fifteen 

minutes prior to administration of the test; and (2) the person being tested did not 

have any foreign substances, not to include dental work, or piercings, fixed or 

removable, in his or her mouth at the beginning of the fifteen-minute observation 

period.  

In State v. Mashek, 177 Wn.App. 749, 312 P.3d 774 (2013), the trial court 

suppressed the breath test where it concluded the officer failed to comply with 

the fifteen-minute observation period before administrating the test. In Mashek, 

the defendant was seated at a table in the testing room with the officer, who sat 

directly across from defendant majority of the time. A video recording of the 15-

minute observation period showed the officer did not visually observe defendant 

for a 3-minute period during 15 minutes leading up to the test because he was 

turned away while setting up the machine. The trial court interpreted the statute 

to require direct continual observation by the officer for the entire 15 minute 

period. In reversing the trial court, the appellate court determined the state had 

met its burden by prima facie evidence. The court noted that under RCW 

46.61.506, the sufficiency of the state’s evidence is determined in a light most 

favorable to the state. The court held that although the statute refers to an 

“observation period”, none of the requirements mandate “unbroken visual 

observation” of the test subject for 15 minutes, as a prerequisite to admissibility 

of breath test results at trial. The Court reasoned that this interpretation of the 

statute allowed for application of its plain meaning to the term “observe” and 

retains the application of the prima facie evidence standard. The observation 

period may be satisfied where the officer uses all of his or her senses, not just 

sight, to determine that the person to be tested does not vomit, eat, drink, smoke, 

or have any foreign substances in his or her mouth for 15 minutes before the 

test. Id. See also Walk v. Dept. of Licensing, 95 Wn.App. 653, 976 P.2d 185 

(1999) (holding the observation period could be satisfied by more than one 

officer).   

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.506
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031947530&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031947530&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
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C.  No Foreign Substances in the Mouth 

The person being tested did not have any foreign substances, not to include 

dental work, or piercings, fixed or removable, in his or her mouth at the beginning 

of the fifteen-minute observation period. RCW 46.61.506(4) (a) (iii). 

WAC 448-16-040 contains a discussion of “foreign substances, interference and 

invalid samples.  

(1) A determination as to whether a subject has a foreign substance 
in his or her mouth will be made by either an examination of the 
mouth or a denial by the person that he or she has any foreign 
substances in their mouth. A test mouthpiece is not considered a 
foreign substance for purposes of RCW 46.61.506. 

(2) If during a breath test, interference is detected, this will invalidate 
the test. The subject will be required to repeat the test. A subject 
whose breath registers the presence of interference on two or more 
successive breaths shall be deemed to have a physical limitation 
rendering them incapable of providing a valid breath sample and will 
be required to provide a blood sample under the implied consent 
statute, RCW 46.20.308. 

(3) In the event that the instrument records an "invalid sample" result 
at any point during the subject's test, that subject's test should be 
readministered, after again determining that the subject has no 
foreign substance in their mouth as outlined in WAC 448-16-040(1), 
and repeating the fifteen minute observation period.  

D.  Temperature 34ºC  0.3ºC; Approved Thermometer 

Prior to the start of the test, the temperature of any liquid simulator solution 

utilized as an external standard, as measured by a thermometer approved of by 

the state toxicologist was thirty-four degrees centigrade plus or minus 0.3 

degrees centigrade. RCW 46.61.506(4)(a)(iv). 

The state toxicologist in WAC 448-16-020(2) approves two liquid simulator 

solution thermometers. The WAC states:  Pursuant to RCW 46.61.506, the 

following thermometers are approved: 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-040
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-040
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-020
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(1) Mercury in glass thermometers with a scale graduated in tenths 
of a degree measuring a range between 33.5 and 34.5 degrees 
centigrade. 

(2) Digital thermometer system contained within the Guth 2100 wet 
bath simulator. 

[NOTE: The DataMaster uses a liquid simulator solution that requires evidence of an 
approved thermometer and a temperature check for a specific range on a DataMaster 
test. But the compressed gas simulator solution used with the Draeger 9510 is not 
susceptible to temperature, so it does not use a thermometer. RCW 46.61.506(4) only 
requires proof of a thermometer for “liquid” simulator solutions. There will be no proof of 
a thermometer in a Draeger breath test result. See §16.4 discussing the Draeger 9510.]  
 

 
 
 

E. Internal Standard Test-Verified  

The internal standard test resulted in the message “verified”. RCW 

46.61.506(4)(a)(v). 

F.  Two Breath Samples Agree to Within  10%  

The two breath samples agree to within plus or minus ten percent of their mean 

to be determined by the method approved by the state toxicologist. RCW 

46.61.506(4)(a)(vi). The state toxicologist sets out the following method of 

determining agreement of duplicate breath samples in WAC 448-16-060: 

Pursuant to RCW 46.61.506 the following method is approved for 

determining whether two breath samples agree to within plus or minus ten 

percent of their mean. 

(1) The breath test results will be reported, truncated to three 
decimal places. 

(2) For the DataMaster instruments, the mean of the two 
breath test results will be calculated and rounded to four 
decimal places. For the Draeger instrument, the mean of all 
four results will be calculated and rounded to four decimal 
places. 

(3) The lower acceptable limit will be determined by 
multiplying the above mean by 0.9, and truncating to three 
decimal places. 

http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.506
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://apps.leg.wa.gov/wac/default.aspx?cite=448-16-060
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(4) The upper acceptable limit will be determined by 
multiplying the mean by 1.1 and truncating to three decimal 
places. 

(5) If the individual results fall within and inclusive of the upper 
and lower acceptable limits, the two breath samples are valid. 

 G.  External Standard .072-.088  

The result of the test of the liquid simulator solution external standard or dry gas 

external standard result did lie between .072 to .088 inclusive. RCW 

46.61.506(4)(a)(vii). 

 H.  Blank Tests .000  

All blank tests gave results of .000. RCW 46.61.506(4)(a)(viii). 

§ 16.8  Breath Test Issues 
 

[NOTE: Washington caselaw is replete with examples of breath test admissibility 

litigation. Much of this caselaw involves an analysis of compliance or non-compliance 

with breath test admissibility regulations promulgated by the state toxicologist which no 

longer exist. Trial court judges are cautioned when presented with pre-RCW 

46.61.506(4) caselaw to carefully consider City of Fircrest v. Jensen and its progeny 

prior to ruling on the admissibility of breath test evidence.] 

 

A. Malfunctioning Breath Test Instrument 
 

In State v. Brokman, 84 Wn.App. 848, 930 P.2d 354 (1997), the defendants 

received appropriate implied consent warnings before providing two breath 

samples for analysis by a malfunctioning breath test instrument. Each defendant 

was moved to a different location and, without renewed implied consent 

warnings, provided additional breath samples for analysis by a functioning breath 

test instrument. The defense asserted that implied consent warnings were again 

required to be given prior to the administration of breath tests with the functioning 

instrument. 

The court held that RCW 46.20.308 permits an officer to continue testing, without 

giving renewed implied consent warnings, until obtaining valid test results. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997043320&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997043320&HistoryType=F
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We hold that under RCW 46.20.308 a person is deemed to have 
given consent to a valid, accurate, and reliable test or tests of the 
person's breath or blood by the statutorily and administratively 
defined methods, and that renewed implied consent warnings are not 
necessitated by any disruption in the tests caused by a 
malfunctioning DataMaster. 

State v. Brokman, 84 Wn.App. 848, 853, 930 P.2d 354 (1997). Accord 

Sunnyside v. Sanchez, 57 Wn. App. 299, 788 P.2d 6 (1990), review 

denied, 114 Wn.2d 1028. 

B.  Interferant Detected 
 

In City of Kent v. Beigh, 145 Wn.2d 33, 32 P.3d 258 (2001), a defendant whose 

breath twice registered an “interferant detected” during a breath test was deemed 

to have a physical injury, incapacity, or limitation which prevented him from 

providing a breath sample. Blood test evidence was obtained pursuant to RCW 

46.20.308(2). 

The Supreme Court affirmed suppression of the blood test evidence, holding that 

a person does not have a “physical injury, physical incapacity, or physical 

limitation” triggering RCW 46.20.308(2)’s provision justifying a blood test when 

an interferant is detected by a breath testing instrument. 

RCW 46.20.308(2) permits an officer to request a motorist to submit 
to a blood test when the motorist has a physical injury, physical 
incapacity, or physical limitation which prevents him from providing a 
breath test. However, the fact that a motorist on two or more 
successive attempts provides a sample in which the BAC 
DataMaster detects the presence of an “interference” does not mean 
the motorist is physically incapable of providing a sample. 

City of Kent v. Beigh, 145 Wn.2d 33, 47, 32 P.3d 258 (2001). 

§ 16.9  No Duty to Administer Breath or Blood Tests 
 

A. No Duty to Give Test 

In State v. Entzel, 116 Wn.2d 435, 805 P.2d 228 (1991), an officer did not offer 

to give a breath test to a DUI suspect because, in the officer’s opinion, such an 

attempt would have been futile in view of the suspect’s behavior in resisting 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997043320&fn=_top&referenceposition=853&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1997043320&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1990052837&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1990052837&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1990092682&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1990092682&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001864441&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001864441&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
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arrest. The defense argued that an officer has a duty to administer breath or 

blood tests to every suspect accused of DUI. 

In short, under our state statutes, demonstrating that a person failed 
a breath or blood test is but one of several methods of showing that 
a person has been driving while under the influence. The statutory 
option to use breath or blood testing in DWI cases, which the 
Legislature gave to law enforcement officers, does not foreclose 
proof by other means. 

We conclude that the implied consent statute does not impose a 
mandatory duty on law enforcement officers to offer to administer a 
breath or blood test to everyone accused of driving while under the 
influence. 

State v. Entzel, 116 Wn.2d 435, 441-42, 805 P.2d 228 (1991). See also 

State v. Woolbright, 57 Wn.App. 697, 789 P.2d 815 (1990). 

 

B. No Duty on Officer to Inform Suspect of Availability of Additional 
Tests Unless Officer Requests Initial Breath Sample 

In State v. Entzel, 116 Wn.2d 435, 805 P.2d 228 (1991), an officer did not offer 

to give a breath test to a DUI suspect because in the officer’s opinion such an 

attempt would have been futile in view of the suspect’s behavior in resisting 

arrest. The defense argued that an officer has a duty to inform every suspect 

who is accused of DUI of his or her right to additional tests. In affirming the 

conviction, the court stated: 

While this state's implied consent statute directs the State to inform 
accused of their right to refuse a test and their right to have 
“additional tests”, it does not impose a duty on law enforcement 
officers to inform DWI suspects of a right to obtain independent 
testing unless the State requests such testing. 

DWI suspects have the right to “additional” testing so that they can 
have their own tests when they doubt the accuracy or fairness of the 
tests given by law enforcement officers. We perceive no statutory or 
case law foundation on which a duty could reasonably be imposed 
on the State to inform DWI suspects of the right to a breath or blood 
test in the absence of the State's use of the testing authorized by the 
implied consent statute. Absent any statutorily imposed duty in that 
regard, we decline to impose such a duty. 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991041856&fn=_top&referenceposition=42&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991041856&HistoryType=F
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State v. Entzel, 116 Wn.2d 435, 443-44, 805 P.2d 228 (1991) (footnotes 

omitted). 

§ 16.10  Admissibility of Additional Defense Tests 
 

RCW 46.61.506(6) provides that an additional breath or blood test obtained by a 

defendant is admissible upon compliance with the statute.  

The person tested may have a physician, or a qualified technician, chemist, 
registered nurse, or other qualified person of his or her own choosing 
administer one or more tests in addition to any administered at the direction 
of a law enforcement officer. 

The test will be admissible if the person establishes the general 
acceptability of the testing technique or method. The failure or inability to 
obtain an additional test by a person shall not preclude the admission of 
evidence relating to the test or tests taken at the direction of a law 
enforcement officer. 

See § 17.8 discussing admissibility of blood tests at trial. 

 

§ 16.11  Challenges to Reliability or Accuracy of Test goes to 
Weight and not Admissibility  

 

RCW 46.61.506(4) (c) provides that the defense may challenge the reliability or 

accuracy of breath test evidence. Such challenges, however, go to the weight of the 

breath test evidence and not its admissibility. 

Nothing in this section shall be deemed to prevent the subject of the test from 

challenging the reliability or accuracy of the test, the reliability or functioning of 

the instrument, or any maintenance procedures. 

Such challenges, however, shall not preclude the admissibility of the test once 

the prosecution or department has made a prima facie showing of the 

requirements contained in (a) of this subsection. 

Instead, such challenges may be considered by the trier of fact in determining 

what weight to give to the test result. 
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§ 16.12  Collateral Consequences of DOL Actions 

A.  DOL Suppression of Breath Test Evidence Does Not Affect 
Admissibility in Criminal Case 
 

In State v. Vasquez, the court held that breath test evidence suppressed during 

a DOL administrative driver’s license hearing did not require suppression of the 

evidence at a subsequent criminal trial under the collateral estoppel doctrine.  

Public policy and the interest of justice mandate that the 
administrative license revocation hearing in this case not preclude 
the trial court from revisiting the issue of probable cause in the 
subsequent criminal prosecution. We hold that the trial court was not 
collaterally estopped from adjudicating the probable cause issue in 
the subsequent criminal prosecution. 

State v. Vasquez, 148 Wn.2d 303, 59 P.3d 648 (2002). 

In Vasquez, the defendant in a DUI case argued that where a DOL hearing 

officer found the evidence at the hearing failed to establish sufficient reason to 

stop defendant’s vehicle in the first place, the trial court was estopped from 

revisiting the question of probable cause in the criminal case. In that case, the 

DOL hearing was held prior to the criminal trial. The defendant in Vasquez 

argued that to allow re-litigation would violate one of the established principles of 

collateral estoppel, in that it would “work an injustice”. The Court disagreed and 

held the final determination in the DOL hearing did not bar re-litigation in a 

subsequent criminal prosecution and doing so does not contravene public policy. 

 

B.  Suppression of Breath Test Evidence by Court Bars Re-litigation 
of the Issue at DOL Administrative Hearing 
 

In Thompson v. DOL, 138 Wn.2d 783, 982 P.2d 601 (1999), the court held that 

suppression of breath test evidence in a prior criminal proceeding presented a 

collateral estoppel bar to admission of that evidence in a subsequent DOL 

driver’s license administrative hearing. 

Collateral estoppel ordinarily applies to a ruling made in a criminal 
trial when the same facts and law are considered in a subsequent 
administrative proceeding. In this case, there was no injustice in 
applying collateral estoppel to the introduction of evidence of 

https://web2.westlaw.com/find/default.wl?%5F%5Flrguid=ie4935751fc4a4660a0fa2d8eb2d18bf3&bhcp=1&bhskip=true&db=0004645&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2002789081&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2002789081
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Thompson's BAC readings in his commercial driver's license 
disqualification proceedings even though the district court in the 
criminal case failed to apply the proper law to its determination. 

The State had the incentive, capability, and opportunity fully to litigate 
the issue in the criminal case and it must abide the result it did not 
appeal from. 

Thompson v. DOL, 138 Wn.2d 783, 800, 982 P.2d 601 (1999). 

 

§ 16.13  Right to Cross Exam Maintenance Record and Simulator 
Solution Technicians under the Confrontation Clause 

 

A. Sixth Amendment’s Right to Confrontation and Crawford v. 
Washington-Generally 

A criminal defendant has a right under the Sixth Amendment and Const. art. 1, § 

22 to confront “the witnesses against him”. In Crawford v. Washington, 541 

U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004), the Supreme Court held that if 

an out-of-court statement is testimonial in nature, the statement is only 

admissible (subject to the rules of evidence) if the defendant has had an 

opportunity to cross-examine the out-of-court declarant: (1) at an earlier hearing 

or (2) during the trial in which the out-of-court statement is offered as evidence. If 

the out-of-court declarant is unavailable as a witness at trial, and if the defendant 

did not have a prior opportunity to cross-examine the declarant under oath, the 

declarant’s out-of-court statement is inadmissible due to the Sixth Amendment’s 

right to confrontation. 

In Melendez-Diaz v. Massachusetts, 557 U.S. 305, 129 S.Ct. 2527, 174 

L.Ed.2d 314 (2009), the Supreme Court held that laboratory reports, reports from 

the department of licensing and similar written reports prepared for use as 

evidence are the equivalent of testimony by affidavit and thus unquestionably 

testimonial as contemplated by Crawford v. Washington, 541 U.S. 36, 124 

S.Ct. 1354, 158 L.Ed.2d 177 (2004). Accord, State v. Schroeder, 164 Wn.App. 

164, 262 P.3d 1237 (2011).  

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999194907&fn=_top&referenceposition=800&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999194907&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004190005&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004190005&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004190005&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004190005&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019199714&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2019199714&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019199714&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2019199714&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004190005&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004190005&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004190005&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004190005&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026250130&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026250130&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026250130&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026250130&HistoryType=F


09/2022 DUI Bench Book 16 - 27 § 16 Breath Tests  
  

       
 
 

 

B. State v. Lui Sets out Test for when an Expert or Analyst who 
Conducts a Forensic Test of Evidence is a “Witness Against” 
Defendant, under Confrontation Clause  
 

In State v. Lui, 179 Wn. 2d 457, 315 P.3d 493 (2014), cert. denied, 134 S. Ct. 
2842 (2014), the State Supreme Court set out a two-part test for when an expert 
or analyst who conducts a forensic test of an item of evidence is a “witness 
against” a defendant for confrontation clause purposes and so must be called for 
trial.  The Lui Court holds an expert comes within the scope of the confrontation 
clause only if: (1) that person makes a statement of fact to the tribunal (as 
opposed to merely processing a piece of evidence) and (2) that statement is 
“against” the defendant in that it tends to inculpate the accused. Even if a witness 
imparts facts to the court, the witness is not a witness “against” the defendant 
unless those facts are adversarial in nature and have “some capacity to 
inculpate the defendant”. State v. Ramirez, 7 Wn. App. 2d 277, 284, 432 P.3d 
458, rev. denied, 193 Wn.2d 1025 (2019) (computer technician who only 
performed chip-off data extraction from cell phone found at crime scene was a 
“witness” for confrontation clause purposes but not a “witness against” for 
confrontation clause purposes).   
 
 

The Lui test allows expert witnesses to rely on technical data prepared by others 
when reaching their own conclusions, without requiring each laboratory 
technician to take the witness stand. State v. Lui, 179 Wn.2d 457 at 483 (2014). 
See also, State v. Ramirez, 7 Wn. App. 2d 277, 432 P.3d 454, rev. denied, 193 
Wn.2d 1025 (2019).  
 

The Lui case involved opinion testimony by two expert witnesses called by the 

State at a murder trial. At trial, the State called an expert who gave opinion 

testimony after comparing the results of DNA testing done on defendant with 

testing done on the victim. The State did not call the technician who performed 

the lab work on the DNA samples. In the second instance, an expert gave an 

opinion regarding time of death based on temperature readings taken at an 

autopsy. The State did not call the person who took the temperatures at the 

autopsy.  The court in Lui did not find a violation of defendant’s right to 

confrontation in either instance. In both situations, the expert, not the lab 

technicians, made a statement of fact that tended to inculpate the defendant, and 

the defendant was able to cross examine to satisfy the confrontation clause. 
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… [O]ur holding reaches only so far as expert witnesses and 
identifies when the confrontation clause is satisfied by their cross-
examination. Today’s opinion does not allow laboratory reports to be 
admitted into evidence against a defendant without effective 
examination. Nor does it allow a laboratory supervisor to parrot the 
conclusions of his or her subordinates. Instead, our test allows expert 
witnesses to rely upon technical data prepared by others when 
reaching their own conclusions, without requiring each laboratory 
technician to take the witness stand. The test does nothing more. 

State v. Lui, 179 Wn. 2d 457, 483 (2014).  

Based on application of this test, under the facts of the case in Lui confrontation 

rights were not violated when these experts testified based on lab reports and 

tests done by others, who were not brought to trial.  

In State v. Ramirez, Division II of the State Court of Appeals applied the two-part 

Lui test to hold the trial court did not violate a defendant’s confrontation rights by 

not allowing confrontation of the technician who extracted data (using a “chip-off” 

process) from defendant’s cell phone found at the scene of an incident that led to 

conviction. State v. Ramirez, 7 Wn. App. 2d 277, 284, 432 P.3d 458, rev. 

denied, 193 Wn.2d 1025 (2019).  

In  Ramirez, the Court held the technician who extracted the data was a “witness” 

under the first prong of the Lui test because his report was a statement of fact to 

the tribunal. However, the second prong of the test was not met because the 

person who ran the test made no comparison or conclusions from the extraction 

of the data. The facts (extracted cell phone data report) were not themselves 

“inculpatory” or testimonial. The facts were used as a basis for other witnesses’ 

testimony, and they were present at trial for confrontation. 

C.  City of Seattle v. Wiggins (Div. I) Clarifies the Application of 
Confrontation Clause Law to Toxicology Evidence in DUI Blood 
Test Case 
 

In Seattle v. Wiggins, Division I of the State Court of Appeals took up a 

confrontation clause challenge where the prosecutor sought to admit a blood test 

report in a DUI case through the “peer reviewer” who signed the final report, but 

without calling the forensic scientist who performed the toxicology analysis of the 

blood. City of Seattle v. Wiggins, ___ Wn. App. 2d ___, 515 P.3d 1029 (2022).  

In that case, the trial court judge excluded the evidence after a pretrial hearing 
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and sua sponte dismissed the case. The City appealed and prevailed in superior 

court and defendant sought review. At the pretrial evidentiary hearing the court 

heard testimony about the role of the peer reviewer and the actions of the original 

forensic analyst. The trial judge applied the two-part test set out in State v. Lui to 

determine what witness establishes the inculpatory fact of the BAC level. See 

State v. Lui, 179 Wn.2d 457 (2014). Under the Lui test, the crucial issue was 

who established the inculpatory fact of the BAC level. The City’s witness from the 

Toxicology office asserted that just by review of the analyst’s report, he could 

form an independent opinion based on her results. The trial judge found the 

testimony of the defense witness more credible, i.e., that the forensic analyst 

plays a crucial role, noting this person would be most likely to cause an error 

leading to inaccurate results and this individual establishes the inculpability fact 

of the BAC level. The Wiggins court found substantial evidence supporting the 

trial court’s findings of fact and affirmed the suppression order.  
 

However, the Court of Appeals accepted review, in part, to clarify the application 

of confrontation clause law to toxicology evidence due to “inconsistent application 

of this body of case law in courts of limited jurisdiction and superior courts on 

review.” Seattle v. Wiggins, ___ Wn. App. 2d ___, 515 P.3d 1029 (2022).  

Engaging in a de novo review, the Wiggins Court holds the trial court did not err 

in concluding that admission of the reviewer’s testimony, in place of the primary 

analyst, would violate defendant’s right to confrontation. The Court considered 

that “the reviewer did not add any original analysis to the work of the primary 

forensic scientist to render the evidence inculpatory against Wiggins.” Id.  In 

addition, the reviewer was not present and did not observe the forensic analyst 

perform the tests, nor did he retest the blood at a later date. He acted according 

to lab procedures as a “peer review” only.  
 

The circumstances here are distinct from the context of DNA analysis 
which necessarily involves two stages of processing; DNA testing 
that results in individual profiles, and the comparison of those profiles 
developed form collected samples to establish a match to the 
accused. In DNA profile matches, like Lui, it is the latter that drives 
the inculpatory statement against the accused. 
 

Seattle v. Wiggins, ___ Wn. App. 2d ___, 515 P.3d 1029 (2022).  (citations omitted).  
Applying the Lui analysis, the Wiggins Court concludes the BAC number attributed to 

Wiggin’s blood is the inculpatory statement against him and once that number was 

established by the analyst, no further analytical or comparison was needed.  
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D.  No Right under Confrontation Clause to Cross Examine Breath 
Test Machine Maintenance Technicians 
 

In State v. Federov, the Court of Appeals (Div. II) applied the test set out in Lui 

to evidence of  breath test machine maintenance records and simulator solution 

records offered in a DUI trial. State v. Federov, 183 Wn. App. 736, 335 P.3d 971 

(2014), aff’d on other grounds, 183 Wn. 2d 669, 355 P.3d 1088 (2015).In 

Federov, the defendant argued his right to confrontation was violated when the 

breath test machine calibration reports and simulator solution records were 

admitted through the arresting trooper and not the person who prepared these 

report. The Federov Court found these records and reports are made during 

routine inspection and are not originally made either to establish facts at trial or 

identify or inculpate a defendant. Applying the test announced in State v. Lui the 

Court held the persons who prepare such records need not be present at trial for 

purposes of confrontation clause rights. State v. Federov, 183 Wn. App. 736, 

335 P.3d 971 (2014), aff’d on other grounds, 183 Wn. 2d 669, 355 P.3d 1088 

(2015).  

 

§ 16.14 Admissibility of Certificate in Lieu of Breath Test Expert 
Evidence at Trial  

 

A. Admissibility of Certificate Under CrRLJ 6.13(c) 

CrRLJ 6.13(c) authorizes the admission of sworn certificates in lieu of trial 

testimony for breath test maintenance technicians, breath test technicians, 

persons responsible for preparing simulator solution batches, or simulator 

thermometer technicians where the defense fails to demand the prosecution 

produce the witness at least 7 days prior to trial. The rule provides that the 

certificates be “substantially” in the form provided by the rule. See also CrRLJ 

6.13(d) (Speed Measuring Device: Design and Construction Certification) and 

CrRLJ 6.13(e) (Certified Report of Department of Licensing Custodian).  

https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2034383983&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i37202e8da3604867a172304ce946aaad
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2032457241&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5b8a9ff30403435d9b3f7ea13b2bb880&firstPage=true&CobaltRefresh=86147
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2034383983&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i37202e8da3604867a172304ce946aaad
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2034383983&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i37202e8da3604867a172304ce946aaad
https://1.next.westlaw.com/Document/I8db1fbdb3c8011e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015759108f365603e765%3FNav%3DCASE%26fragmentIdentifier%3DI8db1fbdb3c8011e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=de025216976aef9ed566580b3ecabf55&list=ALL&rank=2&grading=na&sessionScopeId=fb7c6db387691374c3f3c03f11615dc18e0729912fa08d58c9d6208998c8badb&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2034383983&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i37202e8da3604867a172304ce946aaad
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2034383983&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i37202e8da3604867a172304ce946aaad
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2032457241&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5b8a9ff30403435d9b3f7ea13b2bb880&firstPage=true&CobaltRefresh=86147
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2034383983&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i37202e8da3604867a172304ce946aaad
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2034383983&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i37202e8da3604867a172304ce946aaad
https://1.next.westlaw.com/Document/I8db1fbdb3c8011e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015759108f365603e765%3FNav%3DCASE%26fragmentIdentifier%3DI8db1fbdb3c8011e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=de025216976aef9ed566580b3ecabf55&list=ALL&rank=2&grading=na&sessionScopeId=fb7c6db387691374c3f3c03f11615dc18e0729912fa08d58c9d6208998c8badb&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I8db1fbdb3c8011e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015759108f365603e765%3FNav%3DCASE%26fragmentIdentifier%3DI8db1fbdb3c8011e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=de025216976aef9ed566580b3ecabf55&list=ALL&rank=2&grading=na&sessionScopeId=fb7c6db387691374c3f3c03f11615dc18e0729912fa08d58c9d6208998c8badb&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ6.13.doc
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ6.13.doc
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ6.13.doc
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ6.13.doc
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B. Waiver of Right to Confrontation and CrRLJ 6.13(b) 

In State v. Schroeder, 164 Wn.App. 164, 262 P.3d 1237 (2011), the court was 

confronted with a situation where a laboratory report was admitted without 

objection. In affirming the felony drug possession conviction, the Court of 

Appeals held that Schroeder waived his Sixth Amendment right to confront the 

laboratory analyst (1) by failing to object to the admission of the report at trial, 

and (2) by failing to comply with the notice requirements of CrR 6.13(b) which 

require the defense to demand the presence of the report’s author in a timely 

fashion. In its decision, The Schroeder court examined CrR 6.13(b). The court 

concluded that CrR 6.13(b) comports with the holding of Melendez-Diaz. 

This rule comports with Melendez–Diaz. The states are allowed, as 
part of their procedural rules, to require that the defendant demand 
the presence of the expert in a timely fashion. [Melendez-Diaz v. 
Massachusetts, 557 U.S. 305, 129 S.Ct. 2527, 2541, 174 L.Ed.2d 
314 (2009)]. 

Washington has done so in CrR 6.13(b). Mr. Schroeder never 
demanded that the analyst testify at trial. For this reason, also, he 
waived his confrontation rights on this issue. 

Mr. Schroeder waived his right to confront the laboratory analyst by 
failing to object to the admission of the test certificate and by failing 
to demand that the State produce the witness at trial. His first claim 
is without merit. 

State v. Schroeder, 164 Wn.App. 164, ¶12-13, 262 P.3d 1237 (2011). 

Although the language in CrR 6.13(b) (approved in State v. Schroeder, 164 

Wn.App. 164, 262 P.3d 1237 (2011)) and CrRLJ 6.13(c) are not identical, CrRLJ 

6.13(c)’s provisions appear to satisfy the holdings in Melendez-Diaz and 

Schroeder such that the defense’s failure to comply with the requirements of 

CrRLJ 6.13(c) could be a basis for ruling that the defendant waived his or her 

right to confront resulting in admission of a certificate in lieu of testimony 

submitted in compliance with the rule. 

Appendix 1: Breath Test Evidence Admissibility Checklist  

http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026250130&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026250130&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR6.13
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0004645&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2026250130&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2026250130
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR6.13
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR6.13
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000471&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=2541&referencepositiontype=S&rs=ap2%2E0&serialnum=2019199714&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2019199714
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000471&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=2541&referencepositiontype=S&rs=ap2%2E0&serialnum=2019199714&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2019199714
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019199714&fn=_top&referenceposition=2541&findtype=Y&vr=2.0&db=0000471&wbtoolsId=2019199714&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019199714&fn=_top&referenceposition=2541&findtype=Y&vr=2.0&db=0000471&wbtoolsId=2019199714&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019199714&fn=_top&referenceposition=2541&findtype=Y&vr=2.0&db=0000471&wbtoolsId=2019199714&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR6.13
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026250130&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026250130&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR6.13
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026250130&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026250130&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026250130&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026250130&HistoryType=F
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ6.13.doc
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ6.13.doc
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ6.13.doc
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&db=0000471&findtype=Y&fn=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&referenceposition=2541&referencepositiontype=S&rs=ap2%2E0&serialnum=2019199714&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2019199714
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ6.13.doc
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Breath Test Admissibility Checklist 

 
 

 

Breath Test Evidence Admissibility Checklist 

✓ Foundational Factor Witness Ct 

Time 

 1. Arrest. Defendant arrested for “any offense.” 

 Offense−______________________________________ 

  

 2. Probable Cause. At the time of arrest, arresting officer 

had “reasonable grounds” (probable cause) Defendant−  

 ❑ DUI, or  

 ❑ Physical Control, or 

 ❑ Minor Driving After Consuming, or 

 ❑ Minor Physical Control After Consuming 

  

 3. Right to Counsel. Defendant advised of right to counsel 

before questioning and prior to administration of breath test. 

  

 4. Implied Consent. Implied consent advisements and 

warnings given to Defendant prior to administration of 

breath test. 

  

 5. Breath Test Instrument. Breath test instrument approved 

by the state toxicologist− 

 ❑ DataMaster, or 

 ❑ DataMaster CDM, or 

 ❑ Draeger Alcotest 9510 

  

 6. Operator. Operator authorized by the state toxicologist.   

 7. 15 Minute Observation. Defendant did not vomit or 

have anything to eat, drink, or smoke for at least 15 minutes 

prior to administration of breath test. 

  

 8. Foreign Substances. Defendant did not have any foreign 

substances, not to include dental work or piercings, fixed or 

removable, in the mouth at the beginning of 15 minute 

observation. 

  

 9. Simulator Solution 34ºC  0.3ºC. Prior to start of test, 

temperature of external standard liquid simulator solution 

34ºC  0.3ºC. 

 Temperature−__________________________________ 
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✓ Foundational Factor Witness Ct 

Time 

 10. Thermometer. External standard liquid simulator 

solution thermometer approved by state toxicologist− 

 ❑ Mercury in glass thermometer with scale graduated 

in tenths of a degree, measuring a range between 

33.5ºC and 34.5ºC, or 

 ❑ Digital thermometer system contained within Guth 

2100 wet bath simulator 

  

 11. Verified. Internal standard test resulted in the message 

“verified.” 

  

 12. Breath Tests Within 10%. Two breath samples agree to 

within plus or minus 10% of mean. 

  

 13. External Standard .072 to .088. Result of test of liquid 

simulator solution external standard or dry gas external 

standard did lie between .072 to .088 inclusive. 

 External Standard Result−________________________ 

  

 14. Blank Tests .000. All blank tests gave results of .000− 

 ❑ First blank test (before subject sample), and  

 ❑ Second blank test (after subject sample), and 

 ❑ Third blank test (after external standard test), and 

 ❑ Fourth blank test (after second subject sample) 

  

 15. Breath Test Exhibit Admitted. Breath test print-out 

exhibit number _____ offered and admitted. 
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§ 17.  BLOOD TESTS 

  
[NOTE: Chapter 30 covers issuance of a search warrant for blood drawing 
and testing. Chapter 30 also contains a script for issuance of a telephonic 
search warrant. See Appendix 1: Telephonic Search Warrant Script] 
 

§ 17.1  When Blood Tests May be Administered  

 

In an impaired driving case, an officer may obtain a blood test: (1) pursuant to a search 

warrant; (2) where there is a “valid waiver of the warrant requirement”; (3) when exigent 

circumstances exist or (4) under “any other authority of law”. In 2015, the legislature 

amended the implied consent law to remove the list of circumstances that had 

previously mandated taking a blood test. Nothing prohibits an officer from obtaining a 

warrant for a blood draw in any impaired driving case, regardless of whether or not the 

officer first offers a breath test. RCW 46.20.308(4). See § 30, discussing warrant 

requirements for blood test. 
 

In 2013, legislative amendments to RCW 46.20.308(1) removed the word “blood” in 

regards to the implied consent warning requirements. An officer is not required to read 

the implied consent warnings for breath to a person prior to a blood test. See State v. 

Sosa, 198 Wn. App. 176, 398 P.3d 796, review denied, 398 P.3d 1137 (2017). For 

purposes of a DOL suspension under the implied consent statute pursuant to a blood 

draw, the officer must have reasonable grounds to believe that the person is in physical 

control or driving a vehicle under the influence or in violation of RCW 46.61.503 (minor 

statute). RCW 46.20.308(4).  
 

See § 30, discussing search warrants for blood tests; § 16, discussing breath tests; § 15 

discussing implied consent law. 

§ 17.2  Right to Counsel Prior to Blood Test  

 

The advisement of a right to counsel is made at the time of arrest under CrRLJ 3.1 and 

as required under the Fifth Amendment. There is no separate statutory right to be 

advised of the right to counsel prior to a blood test. Because the blood test is taken prior 

to the initiation of formal judicial proceedings by citation or indictment it is not a “critical 

stage” in the proceedings and no right to counsel attaches under the Sixth Amendment. 

See State v. Schulze, 116 Wn.2d 154, 164, 804 P.2d 566 (1991).  

See § 14 discussing right to counsel in impaired driving case.   

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
https://1.next.westlaw.com/Document/If20f4e300b0911e7b123a7c0dc92d5ef/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740370000015e20038f507773e61e%3FNav%3DCASE%26fragmentIdentifier%3DIf20f4e300b0911e7b123a7c0dc92d5ef%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=9debfd30dd40d98e3f20d0a5b4304fd5&list=ALL&rank=2&sessionScopeId=98e57cf230af3e6bee051030d4ac6cd608f7d9705419424aff09d4d7a10e336e&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If20f4e300b0911e7b123a7c0dc92d5ef/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740370000015e20038f507773e61e%3FNav%3DCASE%26fragmentIdentifier%3DIf20f4e300b0911e7b123a7c0dc92d5ef%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=9debfd30dd40d98e3f20d0a5b4304fd5&list=ALL&rank=2&sessionScopeId=98e57cf230af3e6bee051030d4ac6cd608f7d9705419424aff09d4d7a10e336e&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ieec1a22077db11e79657885de1b1150a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740370000015e2004ca4f7773e66a%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DIeec1a22077db11e79657885de1b1150a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=d155016b7b7ef9300541bf2eb2f6819e&list=MULTIPLECITATIONS&rank=0&sessionScopeId=98e57cf230af3e6bee051030d4ac6cd608f7d9705419424aff09d4d7a10e336e&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.503
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
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§ 17.3  Implied Consent Advisement Not Required Prior to Blood 
Test 

 

[NOTE: In 1968, Washington voters passed Initiative 242, providing that all persons 
operating a motor vehicle within Washington are deemed to have consented to a test of 
their breath or blood for the purpose of determining their breath or blood alcohol 
content. State v. Bostrom, 127 Wn.2d 580, 902 P.2d 157 (1995).  The implied consent 
law, codified as RCW 46.20.308, is often referred to as “Initiative 242” rights or warnings 
or just “242” rights or warnings. On occasion the law is referred to as the “308 warning”. 
See e.g., State v. Morales, 173 Wn.2d 560, 269 P.3d 263(2012).] 
 

A. Advisement is Mandatory for Breath Test Only 

In 2015, the legislature amended state law to remove “mandatory” blood tests 

and an officer may request a warrant for a blood test in any impaired driving 

case. See RCW 46.20.308(4). The implied consent warnings are mandatory only 

prior to administrating a breath test. RCW 46.20.308(2). In 2013, RCW 46.20.308 

was amended to require officers read the implied consent warnings only in 

circumstances where defendant is asked to take a breath test. In State v. Sosa, 

198 Wn. App. 176, 398 P.3d 796, review denied, 398 P.3d 1137 (2017), the 

Court of Appeals held under the statutory scheme (following 2013 amendments), 

an officer is not required to provide the informed consent warnings prior to a 

blood test, including no requirement to inform a person of the right to seek 

additional tests. Accord, Kandler v. City of Kent, 199 Wn. App. 22, 397 P.3d 91 

(2017).  The Court in Sosa upheld the statutory scheme against both due 

process and equal protection challenges and held there is not any independent 

constitutional right to such advice.  
  

§ 17.4  Urinalysis Not Approved by Toxicologist  
 

Analysis of urine for estimation of blood alcohol concentrations is not approved by the 

state toxicologist in the state of Washington. WAC 448-14-010. 

§ 17.5  WAC Regulations on Blood Tests 

 

A. Delegation of Methods to State Toxicologist 

To be considered valid under RCW 46.61.506, RCW 46.61.502 or RCW 

46.61.504, analysis of a person’s blood must have been performed according to 

methods approved by the state toxicologist RCW 46.61.506(3). State statute 

delegates to the state toxicologist approval of satisfactory techniques or methods 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995186859&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995186859&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
https://1.next.westlaw.com/Document/If20f4e300b0911e7b123a7c0dc92d5ef/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015e0ad146ce72b1eff2%3FNav%3DCASE%26fragmentIdentifier%3DIf20f4e300b0911e7b123a7c0dc92d5ef%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=493baf9127c4813fa3c7367162865eda&list=ALL&rank=2&sessionScopeId=478fb82eabe5f43d5f69052840121dbae41475017d163f0dbd42a7c20ec31dcc&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If20f4e300b0911e7b123a7c0dc92d5ef/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015e0ad146ce72b1eff2%3FNav%3DCASE%26fragmentIdentifier%3DIf20f4e300b0911e7b123a7c0dc92d5ef%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=493baf9127c4813fa3c7367162865eda&list=ALL&rank=2&sessionScopeId=478fb82eabe5f43d5f69052840121dbae41475017d163f0dbd42a7c20ec31dcc&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ieec1a22077db11e79657885de1b1150a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740360000015e201cad35cb67a7a1%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DIeec1a22077db11e79657885de1b1150a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=a50a956abc6fd4477895b3d156c04607&list=MULTIPLECITATIONS&rank=0&sessionScopeId=3d1f9edbcae24dd6e2a2fa405b642608c01ce0394d9058adfdd70c283fb68b36&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I3951ee203a4311e799c1e9209d7cf8d2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015e0ad4229c72b1f22d%3FNav%3DCASE%26fragmentIdentifier%3DI3951ee203a4311e799c1e9209d7cf8d2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0b038651d5c630324c42a7d317d9fee4&list=ALL&rank=1&sessionScopeId=478fb82eabe5f43d5f69052840121dbae41475017d163f0dbd42a7c20ec31dcc&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I3951ee203a4311e799c1e9209d7cf8d2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015e0ad4229c72b1f22d%3FNav%3DCASE%26fragmentIdentifier%3DI3951ee203a4311e799c1e9209d7cf8d2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0b038651d5c630324c42a7d317d9fee4&list=ALL&rank=1&sessionScopeId=478fb82eabe5f43d5f69052840121dbae41475017d163f0dbd42a7c20ec31dcc&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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for analysis of blood. State toxicologist standards for analysis, reporting and 

retention of blood samples for alcohol are found in Chapter 448-14 WAC. In 

State v. Schulze the court held that regulations set out in WAC 448–14 were 

sufficiently specific to meet the requirements of RCW 46.61.506(3). State v. 

Schultze, 116 Wn.2d 154, 166, 804 P.2d 566 (1991) (rejecting defense 

argument rules were not adequate, noting the rules need not contain a 

“cookbook detailing” of every step of the authorized procedure to meet statutory 

requirements). 
 

B. Issuance of Permits by State Toxicologist 
 

To be considered valid under RCW 46.61.506, RCW 46.61.502 or RCW 

46.61.504, analysis of a person’s blood must have been performed by an 

individual possessing a valid permit issued by the state toxicologist for this 

purpose. RCW 46.61.506(3). 
 

Additionally, delegated is supervision of the examination of individuals to 

ascertain their qualifications and competence to conduct blood analyses and 

issuance of permits. Such permits are subject to termination or revocation at the 

discretion of the state toxicologist. RCW 46.61.506(3). 

 

C. Application of WAC Regulations 
 

The procedures and standards set out in the WAC are applicable only to state 

toxicology agents, analyzing blood samples for alcohol. These same standards 

do not apply to a person analyzing samples outside the state system; for 

example, a lab technician in a hospital where the person has a blood draw for 

alcohol at the request of a physician or at their own request. See State v. 

Charley, 136 Wn.App. 58, 147 P.3d 634 (2006) (blood tested for medical 

reasons not preserved according to state standards was admissible as “other 

evidence” under the DUI “under the influence prong”). In 2017 RCW 46.61.506 

was amended to provide when the blood test is performed outside the state, it 

may be performed by any person who is authorized by the out-of-state 

jurisdiction to perform venous blood draws. Cf. State v. Donahue, 105 Wn.App. 

67, 18 P.3d 608 (2001) (nonconforming blood test taken in Oregon, where 

physician/patient privilege did not bar admission in vehicular assault case, 

admissible as “other evidence” under DUI non “per se” prong). See §17.8(b), 

discussing admissibility at trial of a nonconforming blood test.  

http://apps.leg.wa.gov/wac/default.aspx?cite=448-14
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021492&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991021492&HistoryType=F
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§ 17.6  Persons Who May Withdraw Blood 

 

[NOTE: A person who withdraws blood is not required to hold a permit issued by the 
state toxicologist. A permit is only required for those persons who analyze the blood 
sample. State v. Merrit, 91 Wn.App. 969, 961 P.2d 958 (1998).] 
 

A. Persons who may Withdraw Blood in Washington 
 

RCW 46.61.506(5) sets out a limited list of persons who may withdraw blood for 

purposes of determining its alcohol or drug content. The proof of qualification to 

draw blood may be established through the department of health’s provider 

credential search. RCW 46.61.506(5). These include:  
 

• physician, licensed under chapter 18.71 RCW, 

• osteopathic physician, licensed under chapter 18.57 RCW, 

• registered nurse, 

• licensed practical nurse or advanced registered nurse practitioner, 

licensed under chapter 18.79 RCW, 

• physician assistant, licensed under chapter 18.71A RCW, 

• advanced emergency medical technician or paramedic, certified under 

chapter 18.71 RCW,  

• medical assistant-certified or medical assistant-phlebotomist, certified 

under chapter 18.360 RCW,  

• a person holding another credential under Title 18 RCW whose scope of 

practice includes performing venous blood draws, or 

• a forensic phlebotomist certified under chapter 18.360 RCW. 

 

B.  Blood Sample Taken by a Forensic Phlebotomist Must Meet 
Statutory Requirements 

 

A “forensic phlebotomist” is defined as “a police officer, law enforcement officer, 

or employee of a correctional facility or detention facility, who is certified under 

18.360 RCW and meets any additional training and proficiency standards of his 

or her employer to collect a venous blood sample for forensic testing pursuant to 

a search warrant, waiver of the warrant requirement, or exigent circumstances. 

RCW 18.360.010(11).” When a venous blood sample is performed by a forensic 

phlebotomist certified under chapter 18.360 RCW, it must be performed under 

conditions set out in RCW 46.61.506(6)(a)-(d).   

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1998152088&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1998152088&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.506
http://apps.leg.wa.gov/rcw/default.aspx?cite=18.71
http://apps.leg.wa.gov/rcw/default.aspx?cite=18.57
http://apps.leg.wa.gov/rcw/default.aspx?cite=18.79
http://apps.leg.wa.gov/rcw/default.aspx?cite=18.71A
http://app.leg.wa.gov/RCW/default.aspx?cite=18.71
http://apps.leg.wa.gov/rcw/default.aspx?cite=18.360
http://app.leg.wa.gov/rcw/default.aspx?Cite=18
http://app.leg.wa.gov/RCW/default.aspx?cite=18.360
http://app.leg.wa.gov/RCW/default.aspx?cite=18.360
http://app.leg.wa.gov/RCW/default.aspx?cite=18.360.010
http://app.leg.wa.gov/RCW/default.aspx?cite=18.360
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.506
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C.  Persons Who May Withdraw Blood Outside the State 
 

When the blood test is performed outside the state of Washington, the withdrawal 

of blood to determine its alcohol or drug content may be performed by any 

person who is authorized by the out-of-state jurisdiction to perform venous blood 

draws. RCW 46.61.506(5).  
 

See § 19, discussing blood withdrawal and testing when a defendant obtains an 

additional test.  

 

§ 17.7  Methods of Blood Withdrawal and Analysis 
 
 

A. Criteria for Approved Methods of Quantitative Analysis of Blood 
Samples 

 

The criteria for approved methods of quantitative analysis of blood samples are 

set out in WAC 448-14-010. In discussing these WAC regulations, the Court in 

State v. Bosio described them as follows: 
 

The regulations promulgated by the state toxicologist for analyzing 
blood do not specify the approved testing methods, but rather, 
outlines the criteria any approved method must meet. The 
regulations approve the tests only if they meet strict standards for 
precision, accuracy, and specificity. These uniform procedures help 
to ensure that the test results will be accurate and reliable. 
 

State v. Bosio, 107 Wn.App. 462, 27 P.2d 636 (2001) (citing State v. 

Schulze, 116 Wn.2d 154, 167, 804 P.2d 566 (1991)). 

 

Any quantitative blood alcohol analysis method which meets the following criteria 

is approved by the state toxicologist and may be used in the state of Washington. 

WAC 448-14-010.  
 

[NOTE: analysis of urine for estimation of blood alcohol concentrations is not approved 
in Washington.] 

 

The blood analysis procedure should have the following capabilities: 

 

1.  Precision and Accuracy. 
 

(a)  The method will be capable of replicate analyses by an analyst 

under identical test conditions so that consecutive test results on 

the same date agree with a difference which is not more than 3% of 

http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.506
http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-010
http://web2.westlaw.com/find/default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&db=0000661&findtype=Y&FN=%5Ftop&ft=Y&HistoryType=F&MT=Westlaw&rs=ap2%2E0&serialnum=2001649265&ssl=y&strRecreate=no&sv=Split&vr=2%2E0&wbtoolsId=2001649265
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001649265&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001649265&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021492&fn=_top&referenceposition=167&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991021492&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991021492&fn=_top&referenceposition=167&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1991021492&HistoryType=F
http://leg.wa.gov/CodeReviser/WACArchive/Documents/2005/WAC448.pdf
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the mean value of the tests. This criterion is to be applied to blood 

alcohol levels of 0.08 grams of alcohol per 100 mL and higher. 
 

(b)  Except for gas chromatography, the method should be calibrated 

with water solutions of ethyl alcohol, the strength of which should 

be determined by an oxidimetric method which employs a primary 

standard, such as United States National Bureau of Standards 

potassium dichromate. 
 

 (c)  The method will give a test result which is always less than 0.005 

grams of alcohol per 100 mL when alcohol-free living subjects are 

tested. 
 

2. Specificity. 
 

(a)  On living subjects, the method should be free from interferences 

native to the sample, such as therapeutics and preservatives; or the 

oxidizable material which is being measured by the reaction should 

be identified by qualitative test. 
 

(b)  Blood alcohol results on post-mortem samples should not be 

reported unless the oxidizable substance is identified as ethanol by 

qualitative test. 
 

WAC 448-14-010 

 

B. Analytical Procedure 
 

WAC 448-14-020 sets out the analytical procedure involving blood tests for 

alcohol. The procedure should include: 
 

1. A control test, 
 

2. A blank test, 
 

3. Duplicate analyses that agree to within plus or minus ten percent of their 

mean. 
 

All samples remaining after analysis should be retained for at least three months 

under suitable storage conditions for further analysis if required. WAC 448-14-

020(1)(b).  

  

http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-010
http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-020
http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-020
http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-020
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C. Proficiency Testing of State Analysts 
 

Each analyst must engage in a proficiency test program, no less than once a 

year. WAC 448-14-020(1)(c) sets out the requirements. 
 

D. Reporting Procedures 
 

WAC 448-14-020(2) sets out the reporting procedures for blood alcohol analysis.  
 

1. The results should be expressed as grams of alcohol per 100 ml of whole 

blood sample. 
 

2. The analysis results should be reported to two significant figures. 
 

3. Blood alcohol results on living subjects of 0.009 grams of alcohol or lower 

will be reported as negative. Blood alcohol results on post-mortem 

samples of 0.019 grams of alcohol per 100 ml or less will be reported as 

negative. 
 

E. Blood Sample Container and Preservation 
 

WAC 448-14-020(3) sets out the storing and preserving procedures for blood 

alcohol analysis.  
 

1. A chemically clean dry container consistent with the size of the sample 

with an inert leak-proof stopper will be used. 
 

2. Blood sample for alcohol analysis must be preserved with an 

anticoagulant and an enzyme poison sufficient in amount to prevent 

clotting and stabilize the alcohol concentration. Suitable preservatives and 

anticoagulants include the combination of sodium fluoride and potassium 

oxalate. 
 

For cases discussing the preservation of samples see:  State v. Brown, 145 Wn. 

App. 62, 184 P.3d 1284 (2008)(evidence sufficient); State v. Wilbur-Bobb, 134 

Wn. App. 627, 141 P.3d 665 (2006)(sufficient proof vials contained enzyme 

poison sodium fluoride); State v. Hultenschmidt, 125 Wn. App. 259, 102 P.3d 

192 (2004)(insufficient evidence of enzyme poison present in sample); State v. 

Bosio, 107 Wn. App. 462, 27 P.3d 636 (2001)(no proof vial contained enzyme 

poison); State v. Garrett, 80 Wn. App 651, 910 P.2d 552 (1996)(no proof 

anticoagulant had been added to sample). 
 

http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-020
http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-020
http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-020
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2016288636&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i25b759cd16ba4ba89227951732225eae&firstPage=true&CobaltRefresh=76648
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2016288636&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i25b759cd16ba4ba89227951732225eae&firstPage=true&CobaltRefresh=76648
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2009763896&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ib6a1ec0f0d61426f9776dad0ed65bca7
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2009763896&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ib6a1ec0f0d61426f9776dad0ed65bca7
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§ 17.8 Admissibility of Blood Test  

 

A. Generally 
 

Before blood alcohol or blood drug tests can be admitted into evidence, the State 

must present prima facie proof that the test chemicals and the blood sample are 

free from adulteration that could conceivably introduce error to the test result. For 

purposes of proof, a valid blood test is one performed according to methods 

approved by the state toxicologist. RCW 46.61.506(3). See State v. Wilbur-

Bobb, 134 Wn. App. 627, 141 P.3d 665 (2006); State v. Clark, 62 Wn. App. 263, 

814 P.2d 222 (1991).  

 

B. Admissibility of Test Samples that Conform to WAC Regulations 
 

1. Prosecution’s Duty to Prove Compliance with WACs. 
 

RCW 46.61.502(1) (a) provides that use of a blood test as proof of a 

violation under the per se prong of the statute requires compliance with 

the procedures of RCW 46.61.506. See WAC 448–14–020 (procedures 

adopted for analysis of blood). See State v. Charley, 136 Wn.App. 58, 

147 P.3d 634 (2006). To introduce the results of a blood alcohol test, the 

prosecution has the burden of proving that the analysis was performed in 

compliance with the regulations contained in WAC 448–14. State v. 

Reier, 127 Wn. App. 753, 756, 112 P.3d 566 (2005), review denied, 156 

Wn.2d 1019 (2006). The prosecution must show compliance with both the 

analytical testing procedures and the mandatory sample preservation 

requirements. A testing method that meets the WAC requirements 

provides sufficient assurance of the test results' accuracy and reliability to 

allow for their general admissibility. State v. Mee Hui Kim, 134 Wn. App. 

27, 139 P.3d 354 (2006).  
 

2. Prosecution Must Make Prima Facie Showing of Compliance With 

Provisions of the WAC. 
 

Once the State makes a prima facie showing of WAC regulation 

compliance, the court admits the test results, and the jury determines the 

weight to be given this evidence. RCW 46.61.506(4) (c). “Prima facie 

evidence” is defined for purposes of the statute as: “[E]vidence of 

sufficient circumstances that would support a logical and reasonable 

inference of the facts sought to be proved.” RCW 46.61.506(4)(b). See 

State v. Bosio, 107 Wn. App 462, 27 P.2d 636 (2001) (prima facie 

evidence not shown where defendant’s blood was not preserved 
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according to toxicologist’s approved methods). See also Singh v. State, 

Department of Licensing, 5 Wn. App. 2d 1, 421 P.3d 504 (2018). Under 

RCW 46.61.506(4) (b), the blood alcohol statute, a trial court assumes the 

truth of the State's evidence and draws all reasonable inferences from it in 

the light most favorable to the State.  
 

3. Defense May Challenge Weight Given to Test.  
 

Once the prosecution has made the prima facie showing, the defense may 

challenge the weight to be given to the test results, but not the validity of 

the WAC testing methods. RCW 46.61.506((4)(c). This language has been 

interpreted to limit the defense to attack on the accuracy and reliability of 

the reading once a prima facie showing is made. State v. Charley, 136 

Wn.App. 58, 147 P.3d 634 (2006); State v. Donahue, 195 Wn.App. 67, 18 

P.3d 608 (2001).  
 

  

C. Admissibility of Test Samples That Do Not Conform to WAC 
Regulations 

 

If a defendant is charged only under the per se (.08) prong of RCW 

46.61.502(1)(a), results of a nonconforming blood test must be excluded. If 

however, the defendant is charged under the “under the influence” prong, results 

are admissible as “other evidence” of intoxication under RCW 46.61.502(1)(b) or 

RCW 46.61.502(1)(c) but only if the test was not performed by a state agent for 

investigative purposes. State v. Charley, 136 Wn.App. 58, 147 P.3d 634 (2006), 

review denied, 161 Wn.2d 1019 (2007)(nonconforming blood test). Examples of 

nonconforming tests that may be admissible include tests for medical diagnosis 

purposes or at the instigation of the defendant). See City of Seattle v. Clark–

Munoz, 152 Wn.2d at 39 at 48, 93 P.3d 141(2004) (nonconforming breath test); 

State v. Curran, 116 Wn.2d 174, 182, 804 P.2d 558 (1991) (nonconforming 

blood test); State v. Donahue, 105 Wn. App. at 74–75, 18 P.3d 608, review 

denied, 144 Wn.2d 1010 (2001) (nonconforming blood test). Where a 

nonconforming blood test is allowed to prove the “under the influence prong”, the 

defense may attack both the accuracy of the reading and the methods or 

techniques used in analysis or preservation of the sample. 
 

Thus, for non-per se offenses the test of admissibility is only whether 
the evidence proves the person was under the influence of or 
affected by intoxicating liquor or drug (e.g. field sobriety tests, other 
scientific tests, observation, smell, etc.). Unlike the per se offense, 
the defendant in this case may attack the accuracy and reliability of 
the technique or method used in analyzing the blood alcohol level 
and whether it meets the standards of ER 702 and ER 703. 
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State v. Donahue, 105 Wn.App. 67, 74, 18 P.3d 608, review denied 144 

Wn.2d 1010 (2001). See State v. Charley, 136 Wn.App. 58, 147 P.3d 634 

(2006), review denied, 161 Wn.2d 1019 (2007).  

 

§ 17.9  Rights under the Confrontation Clause to Cross Exam 
Forensic Analyst who Performed Toxicology Analysis of 
Blood  

 
A. Sixth Amendment’s Right to Confrontation and Crawford v. 

Washington-Generally 

A criminal defendant has a right under the Sixth Amendment and Const. art. 1, § 

22 to confront “the witnesses against him”. In Crawford v. Washington, 541 

U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004), the Supreme Court held that if 

an out-of-court statement is testimonial in nature, the statement is only 

admissible (subject to the rules of evidence) if the defendant has had an 

opportunity to cross-examine the out-of-court declarant: (1) at an earlier hearing 

or (2) during the trial in which the out-of-court statement is offered as evidence. If 

the out-of-court declarant is unavailable as a witness at trial, and if the defendant 

did not have a prior opportunity to cross-examine the declarant under oath, the 

declarant’s out-of-court statement is inadmissible due to the Sixth Amendment’s 

right to confrontation. 

In Melendez-Diaz v. Massachusetts, 557 U.S. 305, 129 S.Ct. 2527, 174 

L.Ed.2d 314 (2009), the Supreme Court held that laboratory reports, reports from 

the department of licensing and similar written reports prepared for use as 

evidence are the equivalent of testimony by affidavit and thus unquestionably 

testimonial as contemplated by Crawford v. Washington, 541 U.S. 36, 124 

S.Ct. 1354, 158 L.Ed.2d 177 (2004). Accord, State v. Schroeder, 164 Wn.App. 

164, 262 P.3d 1237 (2011). 

B. State v. Lui Sets out Test for when an Expert or Analyst who 
Conducts a Forensic Test of Evidence is a “Witness Against” 
Defendant, under Confrontation Clause  
 

In State v. Lui, 179 Wn. 2d 457, 315 P.3d 493 (2014), cert. denied, 134 S. Ct. 

2842 (2014), the State Supreme Court set out a two-part test for when an expert 

or analyst who conducts a forensic test of an item of evidence is a “witness 

against” a defendant for confrontation clause purposes and so must be called for 

trial.  The Lui Court holds an expert comes within the scope of the confrontation 
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clause only if: (1) that person makes a statement of fact to the tribunal (as 

opposed to merely processing a piece of evidence) and (2) that statement is 

“against” the defendant in that it tends to inculpate the accused. Even if a witness 

imparts facts to the court, the witness is not a witness “against” the defendant 

unless those facts are adversarial in nature and have “some capacity to 

inculpate the defendant”. State v. Ramirez, 7 Wn. App. 2d 277, 284, 432 P.3d 

458, rev. denied, 193 Wn.2d 1025 (2019) (computer technician who only 

performed chip-off data extraction from cell phone found at crime scene was a 

“witness” for confrontation clause purposes but not a “witness against” for 

confrontation clause purposes).   
 

 

The Lui test allows expert witnesses to rely on technical data prepared by others 

when reaching their own conclusions, without requiring each laboratory 

technician to take the witness stand. State v. Lui, 179 Wn.2d 457 at 483 (2014). 

See also, State v. Ramirez, 7 Wn. App. 2d 277, 432 P.3d 454, rev. denied, 193 

Wn.2d 1025 (2019).  
 

The Lui case involved opinion testimony by two expert witnesses called by the 

State at a murder trial. At trial, the State called an expert who gave opinion 

testimony after comparing the results of DNA testing done on defendant with 

testing done on the victim. The State did not call the technician who performed 

the lab work on the DNA samples. In the second instance, an expert gave an 

opinion regarding time of death based on temperature readings taken at an 

autopsy. The State did not call the person who took the temperatures at the 

autopsy.  The court in Lui did not find a violation of defendant’s right to 

confrontation in either instance. In both situations, the expert, not the lab 

technicians, made a statement of fact that tended to inculpate the defendant, and 

the defendant was able to cross examine to satisfy the confrontation clause. 

… [O]ur holding reaches only so far as expert witnesses and 
identifies when the confrontation clause is satisfied by their cross-
examination. Today’s opinion does not allow laboratory reports to be 
admitted into evidence against a defendant without effective 
examination. Nor does it allow a laboratory supervisor to parrot the 
conclusions of his or her subordinates. Instead, our test allows expert 
witnesses to rely upon technical data prepared by others when 
reaching their own conclusions, without requiring each laboratory 
technician to take the witness stand. The test does nothing more. 

State v. Lui, 179 Wn. 2d 457, 483 (2014).  
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Based on application of this test, under the facts of the case in Lui confrontation 

rights were not violated when these experts testified based on lab reports and 

tests done by others, who were not brought to trial.  

In State v. Ramirez, Division II of the State Court of Appeals applied the two-part 

Lui test to hold the trial court did not violate a defendant’s confrontation rights by 

not allowing confrontation of the technician who extracted data (using a “chip-off” 

process) from defendant’s cell phone found at the scene of an incident that led to 

conviction. State v. Ramirez, 7 Wn. App. 2d 277, 284, 432 P.3d 458, rev. 

denied, 193 Wn.2d 1025 (2019).  

In  Ramirez, the Court held the technician who extracted the data was a “witness” 

under the first prong of the Lui test because his report was a statement of fact to 

the tribunal. However, the second prong of the test was not met because the 

person who ran the test made no comparison or conclusions from the extraction 

of the data. The facts (extracted cell phone data report) were not themselves 

“inculpatory” or testimonial. The facts were used as a basis for other witnesses’ 

testimony, and they were present at trial for confrontation. 

C. City of Seattle v. Wiggins (Div. I) Clarifies the Application of 
Confrontation Clause Law to Toxicology Evidence in DUI Blood 
Test Case 

 

In Seattle v. Wiggins,  Division I of the State Court of Appeals took up a 

confrontation clause challenge where the prosecutor sought to admit a blood test 

report in a DUI case through the “peer reviewer” who signed the final report, but 

without calling the forensic scientist who performed the forensic analysis of the 

blood. City of Seattle v. Wiggins, ___ Wn. App. 2d ___, 515 P.3d 1029 (2022) . 

In that case, the trial court judge excluded the evidence after a pretrial hearing 

and sua sponte dismissed the case. The City appealed and prevailed in superior 

court and defendant sought review. At the pretrial evidentiary hearing the court 

heard testimony about the role of the reviewer and the actions of the original 

forensic analyst. The trial judge applied the two-part test set out by the State 

Supreme Court in State v. Lui, to determine what witness establishes the 

inculpatory fact of the BAC level. Under the Lui test, the crucial issue was who 

established the inculpatory fact of the BAC level.  
 

The City’s witness (peer reviewer) from the Toxicology office asserted that just by 

review of the analyst’s report, he could form an independent opinion based on 

her results. The trial judge found the testimony of the defense witness more 

credible, i.e., that the forensic analyst plays a crucial role, noting this person 

would be most likely to cause an error leading to inaccurate results and this 
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individual establishes the inculpability fact of the BAC level. The Wiggins court 

found substantial evidence supporting the trial court’s findings of fact and 

affirmed the suppression order.  
 

However, the Court of Appeals accepted review, in part, to clarify the application 

of confrontation clause law to toxicology evidence due to “inconsistent application 

of this body of case law in courts of limited jurisdiction and superior courts on 

review.” City of Seattle v. Wiggins, ___ Wn. App. 2d ___, 515 P.3d 1029 

(2022). . Engaging in a de novo review, the Wiggins Court holds the trial court did 

not err in concluding that admission of the reviewer’s testimony, in place of the 

primary analyst, would violate defendant’s right to confrontation. The Court 

considered that “the reviewer did not add any original analysis to the work of the 

primary forensic scientist to render the evidence inculpatory against Wiggins.” Id.  

In addition, the reviewer was not present and did not observe the forensic analyst 

perform the tests, nor did he retest the blood at a later date. He acted according 

to lab procedures as a “peer review” only.  
 

The circumstances here are distinct from the context of DNA analysis 
which necessarily involves two stages of processing; DNA testing 
that results in individual profiles, and the comparison of those profiles 
developed form collected samples to establish a match to the 
accused. In DNA profile matches, like Lui, it is the latter that drives 
the inculpatory statement against the accused.  
 

City of Seattle v. Wiggins, ___ Wn. App. 2d ___, 515 P.3d 1029 at 1035 
(2022).  [citations omitted]. 

 

Applying the Lui analysis, the Wiggins Court concludes the BAC number attributed to 

Wiggin’s blood is the inculpatory statement against him and once that number was 

established by the analyst, no further analytical or comparison was needed.  
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§ 18. BLOOD AND BREATH REFUSAL EVIDENCE 

§ 18.1   A Driver has no Constitutional Right to Refuse a Breath 
Test 

 

In State v. Baird, the Court held the implied consent statute does not authorize a 

warrantless search, and a driver has no constitutional right to refuse a breath test 

because such search falls under the search incident to arrest exception to the warrant 

requirement.  The Court further noted that although the implied consent statute gives a 

driver a statutory right to refuse the test, by exercising the privilege to drive, a driver 

consents to admitting the refusal to take the breath test into evidence. State v. Baird, 

187 Wn.2d 210, 386 P.3d 239 (2016). The Washington Court’s ruling follows the U.S. 

Supreme Court decision in Birchfield v. North Dakota, U.S., 136 S.Ct 2160; 195 

L.Ed.2d 560(2016).  The Birchfield decision holds that under the Fourth Amendment, 

administering a breath test is a search incident to arrest, which is an established 

exception to the warrant requirement. The Court describes the application of the search 

incident to arrest exception as a “categorical rule”, that does not require a case by case 

analysis.  

The lead opinion in  Baird did not conduct a Gunwall analysis and did not expressly 

address the issue under the Washington Constitution (however, both the concurring and 

dissenting opinions engaged in the analysis). In State v. Nelson, Division III of the 

Court of Appeals conducted a Gunwall analysis and held that under Article 1, section 7 

of the State Constitution there is no greater privacy interest in a breath test following a 

lawful arrest for impaired driving. They concluded with the majority in Baird that the 

implied consent law provides lawful authority for a breath test under the search incident 

to arrest exception. State v. Nelson, 7 Wn. App. 2d 588, 434 P.3d 1055 (2019), review 

denied, 193 Wn.2d 1025 (2019).  

 

§ 18.2   Statutory Basis for Admitting Refusal Evidence at Trial 
 

Under RCW 46.61.517, the refusal of a person to submit to a test of the alcohol or drug 

concentration in the person's breath under RCW 46.20.308 is admissible into evidence 

at a subsequent criminal trial. The refusal of a person to submit to a test of the person's 

blood is admissible into evidence at a subsequent criminal trial when a search warrant, 

https://1.next.westlaw.com/Document/I511c0810c95a11e6b27be1b44e7e7e5b/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740150000015e1fced5f56f22bd81%3FNav%3DCASE%26fragmentIdentifier%3DI511c0810c95a11e6b27be1b44e7e7e5b%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=35732f3f1f3c743a2a7322e725566151&list=ALL&rank=2&sessionScopeId=21aad0d542839971196a5e27ccbb2276a5b81fa5ae4da10fb09a53d2f37103ae&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I511c0810c95a11e6b27be1b44e7e7e5b/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740150000015e1fced5f56f22bd81%3FNav%3DCASE%26fragmentIdentifier%3DI511c0810c95a11e6b27be1b44e7e7e5b%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=35732f3f1f3c743a2a7322e725566151&list=ALL&rank=2&sessionScopeId=21aad0d542839971196a5e27ccbb2276a5b81fa5ae4da10fb09a53d2f37103ae&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I511c0810c95a11e6b27be1b44e7e7e5b/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740150000015e1fced5f56f22bd81%3FNav%3DCASE%26fragmentIdentifier%3DI511c0810c95a11e6b27be1b44e7e7e5b%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=35732f3f1f3c743a2a7322e725566151&list=ALL&rank=2&sessionScopeId=21aad0d542839971196a5e27ccbb2276a5b81fa5ae4da10fb09a53d2f37103ae&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I319e186b395011e6a807ad48145ed9f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040c000001574878edd53a5b4fd7%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI319e186b395011e6a807ad48145ed9f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=3b7e8bba3190fcd7c13a893e5a9e2b9a&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=2862809eab447e81590534c744ea3a9b09427481a62c9f755dce727a32f92636&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I319e186b395011e6a807ad48145ed9f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040c000001574878edd53a5b4fd7%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI319e186b395011e6a807ad48145ed9f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=3b7e8bba3190fcd7c13a893e5a9e2b9a&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=2862809eab447e81590534c744ea3a9b09427481a62c9f755dce727a32f92636&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I511c0810c95a11e6b27be1b44e7e7e5b/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740150000015e1fced5f56f22bd81%3FNav%3DCASE%26fragmentIdentifier%3DI511c0810c95a11e6b27be1b44e7e7e5b%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=35732f3f1f3c743a2a7322e725566151&list=ALL&rank=2&sessionScopeId=21aad0d542839971196a5e27ccbb2276a5b81fa5ae4da10fb09a53d2f37103ae&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I44d3d5c030b811e99ea08308254f537e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa50000016b00ef72b7154dbf69%3FNav%3DCASE%26fragmentIdentifier%3DI44d3d5c030b811e99ea08308254f537e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a234d3ea9ebab6b58bb52938e83986c7&list=ALL&rank=1&sessionScopeId=381539beef4a7a84e07f3cb05330d9357afcdf0141e3b22a319286971938db7b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I44d3d5c030b811e99ea08308254f537e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa50000016b00ef72b7154dbf69%3FNav%3DCASE%26fragmentIdentifier%3DI44d3d5c030b811e99ea08308254f537e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a234d3ea9ebab6b58bb52938e83986c7&list=ALL&rank=1&sessionScopeId=381539beef4a7a84e07f3cb05330d9357afcdf0141e3b22a319286971938db7b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I7936d660d9d111e9a1eadf28d23ada74/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa50000017465dd53976bc928cd%3FNav%3DCASE%26fragmentIdentifier%3DI7936d660d9d111e9a1eadf28d23ada74%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0168ddd9580105994a27fc510e61b744&list=ALL&rank=1&sessionScopeId=39ef64d4467a60c9f3e217935f9b73fea97966050e56f56d2e63866cfc752e77&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.517
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
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or an exception to the search warrant, authorized the seizure. See State v. Long, 113 

Wn.2d 266, 778 P.2d 1027 (1989)(upholding admissibility under statute). 

§ 18.3   Ultimate Decision on Admissibility Rests with Court 
 

A. Refusal Evidence Admissible by Statute Still Subject to 
Evidentiary Rules 
 

In a prosecution for driving while intoxicated, evidence of the driver’s refusal to 

take a breath test is relevant and admissible.  State v. Long, 113 Wn.2d 266, 

778 P.2d 1027 (1989)(right to refuse is matter of legislative grace that may be 

conditioned on use in subsequent criminal trial).  Refusal evidence has been held 

to be relevant at trial because it tends to go to consciousness of guilt.  State v. 

Cohen, 125 Wn. App. 220, 104 P.3d 70 (2005). 

However, the Supreme Court also recognized that trial courts retain power to 

otherwise determine relevance and admissibility.  This can result in exclusion 

when a court concludes that the danger of unfair prejudice substantially 

outweighs its relevance, confuses the issues, or misleads the jury.  Long, 113 

Wn.2d at 272 (citing State v. Hughes, 106 Wn.2d 176, 201, 721 P.2d 902 

(1986)); ER 403. 

B. Balancing under ER 403 does Not Require Explicit Findings to 
be Stated on the Record  
 

In State v. Baldwin, the court noted how trial courts have “broad discretion” in 

deciding the balance as to whether relevant evidence should be admitted, and 

that ER 403 does not mandate explicit findings on the record.  State v. Baldwin, 

109 Wn. App. 516, 528, 37 P.3d 220 (2001) (rejecting contention that “ER 404(b) 

like” findings are required). 

C. Refusal Evidence Still Admissible even if Test Results Would 

Not Have Been Admissible   
 

Despite a deviation from the quality assurance procedure in the testing 

instrument, a person’s refusal to take the test is admissible in a subsequent 

criminal trial.  State v. Cohen, 125 Wn. App. 220, 104 P.3d 70 (2005).  In Cohen, 

Division I clarified that the person’s refusal is the relevant fact and admissibility of 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989131268&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989131268&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989131268&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989131268&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989131268&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989131268&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989131268&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989131268&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005937226&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005937226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005937226&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005937226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989131268&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989131268&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986131829&fn=_top&referenceposition=201&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1986131829&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986131829&fn=_top&referenceposition=201&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1986131829&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0403
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001564646&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001564646&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001564646&fn=_top&referenceposition=528&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2001564646&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001564646&fn=_top&referenceposition=528&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2001564646&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0404
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005937226&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005937226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005937226&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005937226&HistoryType=F


09/2022 DUI Bench Book 18 - 3 § 18 Blood and Breath Refusal Evidence 
  

       
 
 

that fact is grounded in the person’s consciousness of guilt, not the test results: 

“The hypothetical admissibility of the results of a test not taken is irrelevant to a 

consciousness of guilt analysis.” State v. Cohen, 125 Wn. App. 220, 224-25 

(2005). 

The rationale for admission of refusal evidence is that a refusal to 
take the test demonstrates the driver's consciousness of guilt. The 
refusal is the relevant fact, and the admissibility of the refusal does 
not depend on whether or not the results themselves, had any 
existed, would have been admissible. The hypothetical admissibility 
of the results of a test not taken is irrelevant to a consciousness of 
guilt analysis. 
 

State v. Cohen, 125 Wn. App. 220, 224-25, 104 P.3d 70 (2005) (Div. I). 
 

§ 18.4  Refusal Must Be Pled & Proved to Jury 
 

Given that refusal evidence arises out of the facts involved in the underlying incident 

and increases the defendant’s penalty, it must be pled and proved beyond a reasonable 

doubt to a jury. 

A person who refuses to provide a breath or blood sample faces increased mandatory 

minimum penalties.  RCW 46.61.5055(1).  In 2013, the United States Supreme Court 

held how “facts that increase a mandatory minimum sentence are, therefore, elements 

and must be submitted to the jury and found beyond a reasonable doubt.”  Alleyne v. 

United States, 570 U.S. ___, 133 S. Ct. 2151, 2158 (2013). 

 
 

 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005937226&fn=_top&referenceposition=25&findtype=Y&vr=2.0&db=0000800&wbtoolsId=2005937226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005937226&fn=_top&referenceposition=25&findtype=Y&vr=2.0&db=0000800&wbtoolsId=2005937226&HistoryType=F
https://1.next.westlaw.com/Document/I5886fc20f78611d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa50000017465d907bc6bc9275e%3FNav%3DCASE%26fragmentIdentifier%3DI5886fc20f78611d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7612bf9b94dadd3869e792085a66f286&list=ALL&rank=2&sessionScopeId=39ef64d4467a60c9f3e217935f9b73fea97966050e56f56d2e63866cfc752e77&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030794220&fn=_top&referenceposition=2158&findtype=Y&vr=2.0&db=0000708&wbtoolsId=2030794220&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030794220&fn=_top&referenceposition=2158&findtype=Y&vr=2.0&db=0000708&wbtoolsId=2030794220&HistoryType=F
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§ 19. RIGHT TO ADDITIONAL TESTS 
 

§ 19.1  Purpose of Right to Additional Tests 

 

The statutory right to seek additional tests has been described by the State Supreme 

Court as promoting “fundamental fairness,” in keeping with defendant's constitutional 

due process right to gather evidence in his or her own defense. State v. Morales, 173 

Wn.2d 560, 269 P.3d 263(2012) (decided under former RCW 46.20.308). See also 

State v. McNichols, 128 Wn.2d 242, 906 P.2d 329 (1995). Prior to 2013 amendments 

to RCW 46.20.308, an officer was required to advise a person of the right to additional 

tests under former RCW 46.61.506(6), even where a blood test was mandatory. 2015 

amendments to RCW 46.20.308 removed statutory circumstances that required a 

mandatory blood test. The advisement of the right to additional tests pursuant to RCW 

46.61.506(6) remains only for persons given breath tests.  

 

§ 19. 2  Advisement of Right to Additional Tests under Implied 
Consent Law is Mandatory Only for Breath Test  

 

RCW 46.20.308(2) provides: 

 

The officer shall inform the person of his or her right to refuse the breath 
test, and of his or her right to have additional tests administered by any 
qualified person of his or her choosing as provided in RCW 46.61.506. 

 

In 2013, RCW 46.20.308 was amended to require officers read the implied consent 

warnings only in circumstances where defendant is asked to take a breath test. Prior to 

the  2013 amendments to RCW 46.20.308, with a few exceptions, where a blood draw 

was mandatory  under RCW 46.20.308(2) and under  RCW 46.20.308(3), the officer 

was required to read defendant the implied consent warnings in RCW 46.20.308(2) 

(where blood test mandatory, statute required defendant be advised of right to 

additional tests.) In 2015, the legislature removed the list of circumstances where a 

blood test was mandatory. An officer is not prohibited from seeking a blood test under 

any circumstances. See §15, discussing implied consent; § 17, Blood Tests.  
 

In State v. Sosa, 198 Wn. App. 176, 398 P.3d 796, review denied, 398 P.3d 1137 

(2017), The Court of Appeals held under the statutory scheme (following 2013 

amendments), an officer is not required to inform a person of the right to seek additional 

tests prior to a blood test. Accord, Kandler v. City of Kent, 199 Wn. App. 22, 397 P.3d 

91 (2017).  The Court in Sosa upheld the statutory scheme against both due process 

http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995236340&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995236340&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
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and equal protection challenges and held there is not any independent constitutional 

right to such advice.  

  
The fact that a defendant has a constitutional right to investigate his or her 
case  and develop evidence does not provide an independent basis for 
requiring an advisement about independent testing. This is particularly true 
in the context of a blood draw. Unlike breath samples, blood samples are 
stable and can be tested and retested at different points in time. See WAC 
448-14-020. The failure of law enforcement to provide a defendant on-the-
scene advice about the possibility of an independent laboratory test does 
not strip a defendant of the ability to perform such testing at a later date. 
There are no due process problems with eliminating this requirement. 

 

State v. Sosa, 198 Wn. App. 176, 183, 393 P.3d 796, review denied, 398 P.3d 
1137 (2017). 

 

A. Defendant must Take Officer’s Requested Test Prior to 
Additional Tests 

 

A person has a right to an additional test under the implied consent statute only 

after he or she submits or refuses to submit to the officer-requested BAC test. 

Greenwood v. Dept. of Motor Vehicles, 13 Wn. App. 624, 536 P.2d 644 (1975). 

The law does not give an arrested motorist the right to subject his or her decision 

to submit to chemical test of his breath, as directed by arresting officer, to the 

condition that he or she first be permitted to have a blood test administered by 

qualified person of his own choosing. Greenwood v. Dept. of Motor Vehicles, 

13 Wn. App. 624, 536 P.2d 644 (1975).  
 

However, a person has no right to a breath test and where the officer does not 

request the defendant to take a breath test, there is no right to additional tests. 

State v. Woolbright, 57 Wn. App. 697, 789 P.2d 815 (1990). There is no 

affirmative duty to inform persons suspected of driving under the influence of 

availability of additional tests, absent administration of State's own testing. State 

v. Entzel, 116 Wn.2d 435, 805 P.2d 228 (1991).  
 

B.  Jail Personnel Have No Affirmative Duty to Inform or Assist 
 

In State v. McNichols, 128 Wn.2d 242, 906 P.2d 329 (1995), the court held that 

jail personnel do not have an affirmative duty under the implied consent statute to 

advise persons suspected of driving while intoxicated regarding their right to 

obtain additional tests. However, jail personnel may not interfere with a 

defendant’s right to additional tests. See §19.4, below. 
 

http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-020
http://apps.leg.wa.gov/wac/default.aspx?cite=448-14-020
https://1.next.westlaw.com/Document/If20f4e300b0911e7b123a7c0dc92d5ef/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015e0ad146ce72b1eff2%3FNav%3DCASE%26fragmentIdentifier%3DIf20f4e300b0911e7b123a7c0dc92d5ef%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=493baf9127c4813fa3c7367162865eda&list=ALL&rank=2&sessionScopeId=478fb82eabe5f43d5f69052840121dbae41475017d163f0dbd42a7c20ec31dcc&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ieec1a22077db11e79657885de1b1150a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740350000015e1fe00273148b047c%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DIeec1a22077db11e79657885de1b1150a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=bcfee2b02b0a9070d955d7cf7d862749&list=MULTIPLECITATIONS&rank=0&sessionScopeId=c0f6bcf2e0d8b96618fb5e286c5beef62d6a2cb0441ed657e55b11d512de36e6&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ieec1a22077db11e79657885de1b1150a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740350000015e1fe00273148b047c%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DIeec1a22077db11e79657885de1b1150a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=bcfee2b02b0a9070d955d7cf7d862749&list=MULTIPLECITATIONS&rank=0&sessionScopeId=c0f6bcf2e0d8b96618fb5e286c5beef62d6a2cb0441ed657e55b11d512de36e6&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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§ 19.3    Admissibility of Additional Tests 

  

A. Persons Authorized to Take Additional Blood Test 
 

The person tested may have a licensed or certified health care provider as listed 

in RCW 46.61.506(5), or a qualified technician, chemist, registered nurse, or 

other qualified person of his or her own choosing administer one or more tests in 

addition to any administered at the direction of a law enforcement officer. RCW 

46.61.506(7). 
 

B. Admissibility of Additional Test at Trial 
 

The test will be admissible if the person establishes the general acceptability of 

the testing technique or method. RCW 46.61.505(7).  
 

C.  No Right to Second Breath Test at Defendant’s Request 
 

A person has no statutory right or due process right under the state constitution 

to have a second breath test performed at the suspect's request 

contemporaneously with the one performed at the request of the arresting 

officer. State v. Stannard, 109 Wn.2d 29, 742 P.2d 1244 (1987). Accord State 

v. Russell, 41 Wn. App. 391, 704 P.2d 1214 (1985). 

§ 19.4  Failure or Inability to Obtain Additional Tests 

 

The failure or inability to obtain an additional test by a person does not preclude the 

admission of evidence relating to the test or tests taken at the direction of a law 

enforcement officer. RCW 46.61.506(6). The defendant, however, must be afforded a 

reasonable opportunity to gather evidence in his own defense.  A defendant’s right to 

gather evidence is a fundamental due process right. State v. Morales, 173 Wn.2d 560, 

269 P.3d 263 (2012); State v. McNichols, 128 Wn.2d 242, 906 P.2d 329 (1995).  
 

In State v. Reed, 36 Wn.App. 193, 672 P.2d 1277 (1983), the court held that police did 

not unreasonable thwart a driver’s attempts to obtain additional testing by refusing to 

transport him to the hospital for a blood test. An officer need not present a defendant 

with lists of the kinds of people qualified to administer additional tests. State v. 

Richardson, 81 Wn. 2d 111, 499 P.2d 1264 (1972).  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.505&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.505&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987117419&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1987117419&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985141678&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1985141678&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026936167&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026936167&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995236340&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995236340&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983156394&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983156394&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1972125199&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1972125199&HistoryType=F
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A. No Interference with Additional Test Arrangements 
 

No agent of the state, including police or jail personnel, may “unreasonably 

interfere” with the suspect’s’ attempt to secure additional tests. However, the 

State has no duty to aid the accused in obtaining exculpatory evidence.  State v. 

McNichols, 128 Wn.2d 242, 906 P.2d 329 (1995). 
 

Whether agents of the State have “unreasonably interfered” with the right of a 

person suspected of driving while intoxicated to have additional tests is 

determined on a case-by-case basis, State v. McNichols, 128 Wn.2d 242, 906 

P.2d 329 (1995); City of Blaine v. Suess, 93 Wn.2d 722, 612 P.2d 789 (1980). 
 

This statute [RCW 46.61.506(6)], grants a DWI suspect a right to 
additional testing to allow the suspect to obtain evidence with which 
to impeach the results of the state-administered test.  This is in 
keeping with a defendant’s constitutional due process right to gather 
evidence in his own defense. 
 

State v. McNichols, 128 Wn.2d 242, 906 P.2d 329 (1995). 
 

While the law enforcement authorities have no duty to volunteer to arrange for 

testing, they must not thwart an accused’s attempts to make such arrangements. 

State v. Reed, 36 Wn.App. 193, 672 P.2d 1277 (1983).  
 

§ 19.5  Reimbursement for Indigent Defendant 

CrRLJ 3.1(f) permits an indigent driver to obtain reimbursement for the costs of an 

additional test. See State v. Bartels, 112 Wn.2d 882, 774 P.2d 1183 (1989) (implied 

consent warning inaccurate where it advised that additional test would be “at your own 

expense.”); Gonzales v. DOL, 112 Wn.2d 890, 774 P.2d 1187 (1989). 

 
 
 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995236340&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995236340&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995236340&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995236340&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995236340&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995236340&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995236340&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995236340&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1980321432&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1980321432&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995236340&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1995236340&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983156394&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983156394&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.1
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989097424&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989097424&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989097426&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989097426&HistoryType=F
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§ 20. CORPUS DELICTI RULE 

 

§ 20.1  Corpus Delicti-Generally 
 

“Corpus delicti” literally means body of the crime.  State v. Aten, 130 Wn.2d 640, 655 

(1996). Corpus delicti involves two elements: (1) an injury or loss (2) caused by 

someone’s criminal act. The purpose of the corpus delicti rule is to prevent an “unjust 

conviction based upon a false confession alone.“  Bremerton v. Corbett, 106 Wn.2d 

569, 576, 723 P.2d 1135 (1986).  The corpus delicti must be proved by evidence 

sufficient to support the inference that a crime took place and the defendant’s 

confession alone is not sufficient to establish that. State v. Cardenas-Flores, 189 

Wn.2d 243, 401 P.3d 19 (2017). See State v. Brockob, 159 Wn.2d 311, 150 P.3d 59 

(2006). In State v. Cardenas-Flores, the Court characterizes the rule as primarily a rule 

pertaining to sufficiency of the evidence but also one involving admissibility (i.e., the 

evidentiary foundation required before admitting a defendant’s confession). For this 

reason, the Court holds a corpus delicti claim can be raised for the first time on appeal. 

The prosecutor must present sufficient prima facie evidence independent of the 

incriminating statement that the crime a defendant described in the statement and with 

which the defendant is charged actually occurred. State v. Dow, 168 Wn.2d 243, 252, 

227 P.3d 1278, 1282 (2010) (noting Washington is among a minority of state courts that 

decline to adopt the federal “trustworthiness rule” which is a more relaxed standard 

because it requires that the independent corroborating evidence must only tend to 

establish the trustworthiness of the confession). See Opper v. United States, 348 U.S. 

84, 75 S. Ct. 158, 99 L. Ed. 101 (1954).  
 

While the corpus delicti rule is “rooted in traditional notions of justice and has become a 

settled principle of the administration of criminal justice”, neither the state rule nor its 

federal counterpart are constitutionally mandated. State v. Dow, 168 Wn. 2d 243, 227 

P.3d 1278 (2010). 

§ 20.2  Prosecutor’s Burden of Production 
 

The prosecutor has the burden to produce prima facie evidence of the corpus delicti. 

The burden, however, is only of production, not persuasion. State v. Flowers, 99 Wn. 

App 57, 991 P.2d 1206 (2000) (DUI case). The independent evidence need not be 

sufficient to support a conviction, but it must provide prima facie corroboration of the 
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crime described in a defendant’s incriminating statement. State v. Brockob, 159 Wn.2d 

311, 150 P.3d 59 (2006).  

A. “Prima Facie” Defined 
 

“Prima facie” in this context means only there must be evidence or sufficient 

circumstance that would support a logical and reasonable deduction of the fact 

sought to be proved. Prima facie proof is not proof beyond a reasonable doubt or 

even by a preponderance of the evidence. State v. Aten, 130 Wn.2d 640, 927 

P.2d 210 (1996); State v. Hamrick, 19 Wn. App. 417, 419, 576 P.2d 912 (1978) 

(DUI case). 

B. Proof by Direct or Circumstantial Evidence 
 

The corpus delicti may be proved by either direct or circumstantial evidence. 

State v. Aten, 130 Wn.2d 640, 927 P.2d 210 (1996). In Bremerton v Corbett, 

106 Wn. 2d 569, 579-580, 723 P.2d 1135 (1986), the court held that 

circumstantial evidence supported a finding that linked the four consolidated 

defendants as the vehicle drivers.  

C. Evidence Viewed in the Light Most Favorable to the State 
The trial court takes the evidence and reasonable inferences from the evidence 

in the light most favorable to the state.  State v. Brockob, 159 Wn.2d 311, 150 

P.3d 59 (2006). When such independent evidence is adduced, the admission 

may be considered in combination with the other facts to establish the 

defendant's guilt beyond a reasonable doubt. State v. Hamrick, 19 Wn. App. at 

419 (citing, State v. Meyer, 37 Wash.2d 759, 226 P.2d 204 (1951)); State v. 

Zuercher, 11 Wash.App. 91, 521 P.2d 1184 (1974).  

 

§ 20.3  Evidence Identifying the Defendant as the Vehicle Driver or 
Operator is Required under Most but Not Every 
Circumstance   

 

In most, but not every impaired driving case, the corpus delicti rule will require prima 

facie proof the defendant operated or was in physical control of the vehicle prior to 

admission of defendant’s confession.  

In State v. Flowers, the Court rejected the argument that there are certain crimes 

where the identity of a particular person must be established as part of the corpus delicti 

(e.g., reckless or drunken driving, attempt to elude). State v. Flowers, 99 Wn. App. 57, 

61, 991 P.2d 1206 (2000). See State v. Sjogren, 71 Wn. App. 779, 862 P.2d 612 
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(1993). The Flowers Court held that rather than certain crimes that require proof of 

identify, there are certain sets of facts where the identity of a particular person must be 

established as part of corpus delicti.  

In State v. Flowers, the court held that “the showing required for corpus delicti (that 

someone committed the crime charged) depends on the evidence, and not the statutory 

elements of the crime charged”. Using this reasoning, The Flowers court discussed and 

re-analyzed its earlier decision in State v. Hamrick, 19 Wn. App. 417 (1978), a DUI 

case where it held the state failed to prove the corpus delicti. In Hamrick, the state could 

only show: (1) a car occupied by two people was involved in an accident; (2) police 

encountered defendant intoxicated and standing outside the car; (3) another person 

remained inside the car. Discussing these facts, the Flowers court concludes it would 

have reached a different decision in Hamrick had the evidence shown both occupants of 

the car were intoxicated. In that case, the prosecutor could show that someone 

committed the offense of driving under the influence.  State v. Flowers, 99 Wn. App. 

57, 991 P.2d 1206 (2000).  
 

§ 20.4  DUI Cases Considering Corpus Delicti 
 

State v. Hamrick 19 Wn App. 417, 576 P.2d 912 (1978) (dismissal of the charge was 

proper where, exclusive of defendant's admissions, the State's evidence established 

only that defendant was present when a police officer arrived at the scene of a two-car 

accident and where there was not sufficient independent evidence to allow 

consideration of defendant's admissions.) 

City of Bremerton v. Corbett, 106 Wn.2d 569, 723 P.2d 1135 (1986) (City sufficiently 

established corpus delicti justifying the admission of the defendants’ statements in four 

consolidated cases where there was additional circumstantial evidence connecting 

defendants with control of their vehicles while they were intoxicated.)  Case facts for 

each defendant are set out below: 

Bremerton v. Carr 

In the early morning hours of February 26, 1983, a Ford Pinto registered to 

Mary Carr was struck by a vehicle driven by Susan Sheldon. When Officer 

Scott arrived a few minutes later, Carr was standing between the two cars. 

Ms. Sheldon remained in her vehicle. There were two other persons in the 

Pinto. When the officer asked who had been driving the cars, Carr walked 

up to him, license in hand, and said, “I'm the driver of the Pinto.” The officer 

noticed that Carr seemed intoxicated so he put her in his patrol car. The 

officer later asked the person seated in the front passenger side of the Pinto 
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to move the car. She was unable to start the Pinto after several attempts. 

The Pinto had a manual transmission and she apparently tried to start the 

car without depressing the clutch pedal or putting it in neutral. The officer 

had no trouble starting and moving the car. 

Bremerton v. Burkhart 

At about 11:30 p.m. on March 27, 1983, a car towing a small trailer failed to 

negotiate a corner and went over an embankment. Moments after hearing 

the noise of the accident, a witness observed a bystander helping a woman 

with a small child out of the passenger side of the car and up the 

embankment to the street. The bystander returned to the car and helped 

another woman up the embankment. 

When Officer Johnson arrived at the scene of the accident shortly 

thereafter, there was no one near the car. He determined that Sherrie 

Burkhart was the registered owner of the car. Burkhart was contacted at her 

residence and brought back to the accident scene, where she then admitted 

that she had been driving the car at the time of the accident. 

Earlier in the evening Burkhart had dropped off her boyfriend, Mark Sarber, 

at their residence and had driven off with their small child and Sarber's 

sister, who had only been in Bremerton for a week and was relatively 

unfamiliar with the city. Burkhart returned to the house later that evening on 

foot carrying their child. She was crying and told Sarber that she had been 

in a wreck. The accident had occurred two blocks from the house. 

Bremerton v. Lebeda 

On April 24, 1982, Officer Carver was dispatched to investigate a 2–car 

collision. Both of the vehicles, a GMC pickup truck and a Mercury, were 

extensively damaged in the left front area. 

Although neither vehicle was occupied when he arrived, Officer Carver 

contacted three people who were near the scene of the accident: Kim 

Lebeda, Jack Harper and a Mr. Parker. Lebeda and Parker were assisting 

Harper, who was bleeding profusely from head injuries. On three occasions, 

Harper tried to walk toward the Mercury, which had a shattered windshield 

and a bloodstained driver's compartment, including some hair and blood on 

the windshield. The pickup truck was registered to Lebeda, who lived a few 

blocks from the accident site. Officer Carver observed that Lebeda had 

freshly bruised and scraped knees and that his eyes were red and his 

speech was slurred. Lebeda admitted that he had been driving the pickup. 
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Parker, who was uninjured and said he was just walking by, was questioned 

and allowed to leave. 

Bremerton v. Corbett 

At approximately 11 p.m. on the evening of March 17, 1983, Officer Long 

noticed a car stopped at an intersection in the inside lane of a busy city 

street. Jack Corbett was looking under the hood. The officer then saw 

Corbett get into the driver's seat. Officer Long approached the vehicle. 

Although he did not see any keys in the ignition, he noticed that the ignition 

switch was on. The keys were found on the car floor near the driver's seat. 

No other person was near the car. The officer observed that Corbett 

appeared intoxicated. Corbett admitted that he had been driving the car. 

State v. Sjogren, 71 Wn.App. 779, 862 P.2d 612 (1993) (sufficient evidence of corpus 

delicti where city proved defendant was registered owner, defendant was in close 

proximity to the vehicle and only other person who could have been driving was passed 

out in back of truck.) 

State v. Flowers, 99 Wn.App. 57, 991 P.2d 1206 (2000) (case involves felony attempt 

to elude charge but contains extensive analysis of earlier DUI cases). 

State v. Hendrickson, 140 Wn.App. 913, 168 P.3d 421 (2007) (evidence established 

corpus delicti in prosecution for DUI; car that officers found off the road in a ravine was 

registered to defendant, defendant was the only person in the area where vehicle was 

found, and officers noted that defendant smelled strongly of alcohol, that his eyes were 

bloodshot and watery, and that his face was flushed.) 

§ 20.5 Timing for Corpus Delicti Challenge 
 

Washington courts have held that a defendant may raise a corpus delicti challenge at 

any time during the trial, even after the State has presented its case in chief. In State v. 

Aten, 130 Wn.2d 640, 654, 927 P.2d 210 (1996), the defendant raised a corpus delicti 

challenge after the State had rested. While the timing of the challenge was not at issue, 

the Supreme Court did reverse the conviction based on insufficient evidence of the 

corpus delicti.  

In State v. Pietrzak, 110 Wn.App. 670, 678, 41 P.3d 1240, review denied, 147 Wn.2d 

1013 (2002), the defendant raised a corpus delicti challenge after the State had rested 

and while the defense was presenting its case. The State argued that the defendant 

waived the issue by raising it too late, but the court concluded that a defendant need not 

raise a corpus delicti challenge during the State's case in chief. 

https://a.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000800&sernum=1993226578&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i3fa98520d32e4f5182f8e459f0d8b0fe#co_pp_sp_800_862
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000042254&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000042254&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2013261925&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2013261925&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996264014&fn=_top&referenceposition=654&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1996264014&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996264014&fn=_top&referenceposition=654&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1996264014&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002173324&fn=_top&referenceposition=678&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2002173324&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002671032&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002671032&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002671032&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002671032&HistoryType=F
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In State v. McConville, the court encourage defense counsel to raise a corpus delicti 

challenge in a pretrial motion or prior to stipulating to facts. 

We nonetheless encourage defense counsel to raise their corpus delicti challenges 
in pretrial motions or before stipulating to facts. See, e.g., Manning v. United 
States, 215 F.2d 945, 952 (10th Cir.1954) (quoting 7 Wigmore on Evidence, § 
2073, at 404 (3d ed. 1940)) (“ ‘That the evidence of the “ corpus delicti ” should be 
put in before a confession is certainly good practice, and is occasionally said to be 
the rule; but the better view is that the trial judge may determine the order of this 
evidence, on the general principles otherwise prevailing.’ ”). See also State v. 
Lung, 70 Wn.2d 365, 370-73, 423 P.2d 72 (1967) (the trial court admitted the 
defendant's confessions on the express condition that they would be withdrawn 
and excluded later if the State failed to prove the corpus delicti. The Supreme Court 
stated that “[a]lthough the independent evidence should generally establish the 
corpus delicti prior to the admission of the confession into evidence, the trial court 
has discretion to admit the confession upon the stipulation that it be corroborated 
by independent proof at a later time.” Id. at 372, 423 P.2d 72.). 

State v. McConville, 122 Wn.App. 640, 650 n.22, 94 P.3d 401 (2004), review 

denied, 153 Wn.2d 1025 (2005). 

A court may also permit introduction of a defendant’s statements before the prosecution 

has established a corpus delicti, but the better prosecution practice is to establish 

corpus delicti before presenting testimony related to a defendant’s admissions or 

confessions. 

It may be better practice to establish corpus delicti before presenting 
testimony related to the defendant's admissions or confessions, but the 
order of proof is discretionary. The trial court has discretion to admit 
evidence out of order so long as the predicate evidence justifying its 
admission is also presented before the party rests its case. 

Thus, a trial court may permit introduction of the defendant's statements 
before the State has completed its evidence of the prima facie case on the 
condition that the State present the corroborating evidence at a later time 
or risk dismissal of the charges. 

State v. Hendrickson, 140 Wn.App. 913, ¶19, 168 P.3d 421 (2007) (citations 

omitted). 

 

 

https://a.next.westlaw.com/Link/Document/FullText?findtype=Y&pubNum=0000800&sernum=2004717667&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=idde39a192c0e49b1a9d6acd4ab93aef2#co_pp_sp_800_650
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1954119167&fn=_top&referenceposition=952&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1954119167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1954119167&fn=_top&referenceposition=952&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1954119167&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1967126224&fn=_top&referenceposition=73&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1967126224&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1967126224&fn=_top&referenceposition=73&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1967126224&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1967126224&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1967126224&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004717667&fn=_top&referenceposition=650&findtype=Y&vr=2.0&db=0000800&wbtoolsId=2004717667&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004717667&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004717667&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006505329&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006505329&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2013261925&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2013261925&HistoryType=F
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§ 21.   JURY INSTRUCTIONS FOR ALCOHOL-RELATED DRIVING OFFENSES 

 

§ 21.1  Scope of Chapter  

This section discusses jury instructions for alcohol-related driving offenses– not 

including vehicular homicide or vehicular assault. Also included is identification of the 

WPIC sections for general pattern instructions typically used at these trials.  WPIC 

committee comments to these instructions are often helpful, because they contain 

analyses of the legal authority for the language and its use.   

§ 21.2  Instructions-Generally  
 

Each side is entitled to have the jury instructed on its theory of the case where there is 

evidence to support that theory.  State v. Williams, 132 Wn.2d 248, 259, 937 P.2d 

1052 (1997). See also State v. Arbogast, 199 Wn.2d 356, 506 P.3d 1238, 368 (2022) 

(burden of production for affirmative defense requires defendants to present some 

evidence supporting the elements of the defense to justify a jury instruction).   CrRLJ 

6.15 addresses the requirements concerning the submission of proposed instructions, 

as well as any objections to them. 

Typically, jury instructions address the following topics: 

• General cautionary instructions -- The evaluation of evidence and of 

witnesses;  

• Definitions of the crime or component elements thereof -- lesser included 

degrees and offenses;  

• The elements of the crime -- Which must be proven to convict the 

defendant;  

• The presumption of innocence of the defendant and the burden of proof 

on the plaintiff -- To prove the defendant guilty beyond a reasonable 

doubt;  

• Defenses; and  

• The duties of the jury -- In arriving at its verdict. 

A “to convict” jury instruction which informs the jury that if it finds each element proved 

beyond a reasonable doubt that it has a duty to convict, does not violate a defendant’s 

constitutional right to a jury trial. The court is not obligated to instruct a jury about its 

ability to acquit against the evidence. State v. Moore, 179 Wn. App. 464, 318 P.3d 296 

(2014).  

https://1.next.westlaw.com/Document/I446aea2df57011d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74036000001828a308a97f6ed56b3%3Fppcid%3Dd6d5a32cff7c4f9993d031e85fc9781c%26Nav%3DCASE%26fragmentIdentifier%3DI446aea2df57011d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=71c08030a27f690d816c152cca5c4459&list=ALL&rank=2&sessionScopeId=39a6613fcd8debcda226019f1fbd2154816038108fb3e55ac291ff53e15bdc4a&ppcid=d6d5a32cff7c4f9993d031e85fc9781c&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I446aea2df57011d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74036000001828a308a97f6ed56b3%3Fppcid%3Dd6d5a32cff7c4f9993d031e85fc9781c%26Nav%3DCASE%26fragmentIdentifier%3DI446aea2df57011d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=71c08030a27f690d816c152cca5c4459&list=ALL&rank=2&sessionScopeId=39a6613fcd8debcda226019f1fbd2154816038108fb3e55ac291ff53e15bdc4a&ppcid=d6d5a32cff7c4f9993d031e85fc9781c&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ibf6cf6c0b11d11ecac179f65adb548d6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74036000001828a323075f6ed573e%3Fppcid%3D7465d04d6099424ea4415363c4c9ae97%26Nav%3DCASE%26fragmentIdentifier%3DIbf6cf6c0b11d11ecac179f65adb548d6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=4c08b41788c23eaf865f1e4abbcbce83&list=ALL&rank=2&sessionScopeId=39a6613fcd8debcda226019f1fbd2154816038108fb3e55ac291ff53e15bdc4a&ppcid=7465d04d6099424ea4415363c4c9ae97&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj6.15
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj6.15
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2032742538&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2032742538&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
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§ 21.3  Use of WPICs and Electronic Access to Jury Instructions  
 

Washington has pattern instructions that address these topics and are more fully 

addressed below, as well as in § 20.1 of the Criminal Procedural Benchbook for Courts 

of Limited Jurisdiction.  The Washington Courts website has a link to the WPICs for 

judges.   

http://inside.courts.wa.gov/index.cfm?fa=controller.showPage&folder=judgesResources

&file=juryInstructionsCriminal   

[NOTE:  The Pattern Jury Instructions on the inside court website are provided solely for 
the use of Washington State's judges and their staff. Because of West Group's 
copyright, redistribution of these instructions to other people or entities is not allowed.] 

A. Background on use of the WPICs 
 

The Washington Pattern Jury Instruction Committee operates under the auspices 

of the Washington Supreme Court; however, the Court does not review the 

instructions in advance of its case-by-case consideration of them. See Preface to 

WPIC Vol. 11 (2008).  Instructions contained in the WPICs are neither all-

inclusive nor presumptively correct for use in every case, absent specific 

endorsement by an appellate court. See State v. Brush, 183 Wn.2d 550, 353 

P.3d 213 (2015). The purpose of the Washington Pattern Jury Instructions – 

Criminal (WPIC) is to help guide trial courts in accurately instructing juries on 

general topics, which may require individualized tailoring for a specific case.  As 

noted in the preliminary comments, they are designed to help lay persons serving 

on a jury understand the law.  As a result, the committee’s attempt at concise, 

plain language may not mirror a statute or case law verbatim.   

It is important to note that the WPICs endeavor to simply restate existing law in a 

neutral manner.  While persuasive, they are not binding on the trial courts as 

primary sources of law.  Accordingly, prior WPICs are not necessarily erroneous 

unless the underlying legal authority has changed.  Often, an updated version 

involves an effort to improve upon the language employed.  Consider the 

comments following the specific instruction to determine the basis for any 

change.  Given the evolving nature of the law, particularly in this area, particular 

attention should be paid to the effective date, which alerts as to the need to 

confirm any changes to the law referenced in the specific instruction.   See WPIC 

0.10.  

http://inside.courts.wa.gov/index.cfm?fa=controller.showPage&folder=judgesResources&file=juryInstructionsCriminal
http://inside.courts.wa.gov/index.cfm?fa=controller.showPage&folder=judgesResources&file=juryInstructionsCriminal
https://1.next.westlaw.com/Document/I39c77f04219411e5a807ad48145ed9f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015db42ea444c93f3af3%3FNav%3DCASE%26fragmentIdentifier%3DI39c77f04219411e5a807ad48145ed9f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=18da82a4de87fa942858d6b9eec60b27&list=ALL&rank=2&sessionScopeId=229d86fdd510e8ce66f6683559ccee2082641038c1bcc7f567b3d3335159308b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I39c77f04219411e5a807ad48145ed9f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015db42ea444c93f3af3%3FNav%3DCASE%26fragmentIdentifier%3DI39c77f04219411e5a807ad48145ed9f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=18da82a4de87fa942858d6b9eec60b27&list=ALL&rank=2&sessionScopeId=229d86fdd510e8ce66f6683559ccee2082641038c1bcc7f567b3d3335159308b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?cite=WPIC+0.10&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=WPIC+0.10&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
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B. Standard DUI-Related Instructions 
 

Introductory Instruction       WPIC 1.02 

Juror’s Duty to Consult        WPIC 1.04 

Credibility of Witnesses & Weight of Testimony    WPIC 6.01 

Defendant’s Failure to Testify      WPIC 6.31 

Out-of-court Statements by Defendant     WPIC 6.41 

Expert Testimony        WPIC 6.51  

Definition of the Crime WPIC- specific crime 

Elements Instruction (“To-convict”) WPIC- specific crime 

Level of Culpability  WPIC – Chapter 10 

Burden of Proof, Innocence Presumed – Reasonable Doubt   WPIC 4.01 

Basic Concluding Instruction       WPIC 151.00 

[NOTE:  See § 21.7 for discussion of the use of special verdict forms for facts that 

enhance a penalty. See WPIC 92.03.]  

§ 21.4  Multiple Counts 
 

 

Alcohol-related offenses tend to only involve one defendant, though there is the 

possibility for more than one charge arising from the incident.  If this is the case, WPIC 

3.01, “Multiple Counts – Single Defendant,” is appropriate.  See § 2.1 for a discussion 

on charging a DUI under a theory of accomplice liability. 
 

§ 21.5  DUI and Physical Control Statutes do not set out 
“Alternative Means” 

 

 

The offense of driving under the influence describes a single offense that a driver might 

commit by more than one method. See State v. Shabel, 95 Wn.App. 469, 976 P.2d 

153, review denied, 139 Wn.2d 1006, 989 P.2d 1143 (1999); State v. Rivera-Santos, 

166 Wn 2d 722, 214 P.3d 130 (2009). The statute sets out four “facets” of the same 

criminal conduct, driving a vehicle under the “influence of” or while “affected by” certain 

substances that may impair the driver. State v. Sandholm, 184 Wn.2d 726, 364 P.3d 

87 (2015) (abrogating State v. Franco, 96 Wn. 2d 816, 639 P.2d 1320 (1980), which 
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described the statue as creating alternate means of committing the same offense). In 

Sandholm, the court expressly rejected the conclusion that the “affected by” prong of 

the statute created an alternate means of committing the offense from the “per se” 

prong. A jury need not be instructed on alternative means for committing a single 

offense.   

[NOTE: Although the statute does not create “alternative means”, the general principles 
of instruction hold. Where the facts of the case do not include a breath test, the court’s 
instructions should not include the “per se” prong because it might confuse the jury or 
call for speculation. The same reasoning supports excluding reference to driving 
impaired by drugs, where there is no evidence of drugs in the case. See generally 
comment to WPIC 92.02] 

§ 21.6  Specific Instructions on Defenses 
 

 

A defendant is entitled to instructions on his or her theory of the case if the evidence 

supports that theory. State v. Williams, 132 Wn.2d 248, 259, 937 P.2d 1052 (1997). 

The defendant must meet his or her “burden of production” before the judge will instruct 

the jury on any affirmative defense or before the burden shifts to the State on a negating 

defense. Generally, a defendant must show some evidence supporting the elements of 

the defense to justify a jury instruction. State v. Arbogast, 199 Wash. 2d 356, 506 P.3d 

1238, 382 (2022). See State v. Werner, 170 Wn.2d 333, 336–37, 241 P.3d 410 (2010) 

(self-defense case). If the substantive crime has a defense, such as alcohol 

consumption after driving or being safely off the roadway, and sufficient evidence has 

been introduced, the corresponding WPIC should be submitted.   Both sides are entitled 

to the evidence, regardless of who introduced it.  The evidence used to meet the burden 

of production for a defense may come from “whatever source” that tends to show the 

defendant is entitled to the instruction, including evidence produced by the State. 

However, a defendant may not point to an absence of evidence to meet the burden. 

State v. Fisher, 185 Wn.2d 836, 374 P.3d 1185 (2016). 
 

A. Drinking or Consuming After Driving – WPIC 92.14 
 

The defense that the defendant’s drinking or use of marijuana occurred after 

driving (or being in actual physical control) is a “negating” defense (like self-

defense).  Once the defendant properly raises it, the prosecution has the burden 

of disproving the defense beyond a reasonable doubt.  State v. Robbins, 138 

Wn.2d 486, 496-97, 980 P.2d 725 (1999).  See § 2.6 for more details. 

 

B. Safely off the Roadway – WPIC 92.15 
 

Even if the prosecution proves all the elements of physical control, acquittal is 

appropriate if the defendant shows by a preponderance of evidence that he/she 

https://1.next.westlaw.com/Document/I07cb93569a1911e5b86bd602cb8781fa/View/FullText.html?listSource=Foldering&originationContext=clientid&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0
https://govt.westlaw.com/wcrji/Document/Iefb10075e10d11daade1ae871d9b2cbe?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I446aea2df57011d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015db4265059c93f39ae%3FNav%3DCASE%26fragmentIdentifier%3DI446aea2df57011d9bf60c1d57ebc853e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=de5c8b68195a3b393a31f399904db506&list=ALL&rank=2&sessionScopeId=229d86fdd510e8ce66f6683559ccee2082641038c1bcc7f567b3d3335159308b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ibf6cf6c0b11d11ecac179f65adb548d6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74036000001828a323075f6ed573e%3Fppcid%3D7465d04d6099424ea4415363c4c9ae97%26Nav%3DCASE%26fragmentIdentifier%3DIbf6cf6c0b11d11ecac179f65adb548d6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=4c08b41788c23eaf865f1e4abbcbce83&list=ALL&rank=2&sessionScopeId=39a6613fcd8debcda226019f1fbd2154816038108fb3e55ac291ff53e15bdc4a&ppcid=7465d04d6099424ea4415363c4c9ae97&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ibf6cf6c0b11d11ecac179f65adb548d6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74036000001828a323075f6ed573e%3Fppcid%3D7465d04d6099424ea4415363c4c9ae97%26Nav%3DCASE%26fragmentIdentifier%3DIbf6cf6c0b11d11ecac179f65adb548d6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=4c08b41788c23eaf865f1e4abbcbce83&list=ALL&rank=2&sessionScopeId=39a6613fcd8debcda226019f1fbd2154816038108fb3e55ac291ff53e15bdc4a&ppcid=7465d04d6099424ea4415363c4c9ae97&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I9c3aa161e36e11dfb5fdfcf739be147c/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015db427c28ec93f39f1%3FNav%3DCASE%26fragmentIdentifier%3DI9c3aa161e36e11dfb5fdfcf739be147c%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=5896b5d01eb77d7137b7a098fe2c3f2f&list=ALL&rank=2&sessionScopeId=229d86fdd510e8ce66f6683559ccee2082641038c1bcc7f567b3d3335159308b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I94de89b0491211e6accba36daa2dab8f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015db4291be4c93f3a38%3FNav%3DCASE%26fragmentIdentifier%3DI94de89b0491211e6accba36daa2dab8f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=83326cee34adc9122e9c225953584a30&list=ALL&rank=1&sessionScopeId=229d86fdd510e8ce66f6683559ccee2082641038c1bcc7f567b3d3335159308b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?cite=WPIC+92.14&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999164972&fn=_top&referenceposition=97&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999164972&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999164972&fn=_top&referenceposition=97&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999164972&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=WPIC+92.15&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C


09/2022 DUI Bench Book 21 - 5 § 21 Jury Instructions for Alcohol-Related 
    Driving Offenses 

either moved or caused the vehicle to be moved off the roadway. State v. 

Votava, 149 Wn.2d 178, 184, 66 P.3d 1050 (2003).  
 

The defense of “safely off the roadway” is an affirmative defense to be raised by 

the defense. If there is a dispute as to whether the vehicle is within the roadway, 

then a definition of “roadway” may be added based on RCW 46.04.500 or other 

applicable law. WPIC 92.15 (see note on use). See § 3.3 for more discussion on 

use of this affirmative defense.  
 

§ 21.7  Special Interrogatory Issues 

 

In any case in which a fact or allegation increases   a mandatory minimum penalty, such 

as a BAC level of .15 or above, a refusal or a passenger age 16 or under in a vehicle, 

the prosecutor must plead and prove these factors beyond a reasonable doubt. Alleyne 

v. United States, 570_ U.S. 99_, 133 S.Ct. 2151 (2013) (overruling Harris v. United 

States, 536 U.S. 545 (2002)).  
 

These “facts” may be set forth in a separate verdict form, or special interrogatory, rather 

than including the facts in the to-convict instruction, as long as the jurors are instructed 

that in order to answer “yes” they must unanimously agree that the relevant facts have 

been proved beyond a reasonable doubt. See, e.g., State v. Davis, 154 Wn.2d 291, 

111 P.3d 844 (2005) (prior offense of violating a domestic violence court order 

increased from gross misdemeanor to a felony); State v. Mills, 154 Wn.2d 1, 109 P.3d 

415 (2005) (same situation for offense of harassment). 

 

Special verdict forms applicable to gross misdemeanor DUI/physical control cases are 

found in WPIC 92.03. See also WPIC 160.00 (Concluding Instruction—Special 

Verdict—Penalty Enhancement).  

§ 21.8  WPICs for Driving or Being in Physical Control While Under 
the Influence 

 

The WPICs for felony and non-felony DUI and physical control cases are found in WPIC 

Chapter 92. The Committee on Pattern Instructions has a cycle by which it regularly 

updates specific pattern instructions.  When there is a major change to an area of law, 

the corresponding WPIC may not be scheduled for revision and updating for quite some 

time.  For example, in 2012, the law was amended to add per se levels of cannabis 

(THC) to the impaired driving laws. These changes were added to WPIC instructions in 

2014. The Committee also added instructions for felony DUI and physical control in 

2014.  
 

The gross misdemeanor offenses of DUI and physical control would be considered 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&referenceposition=184&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&referenceposition=184&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2003289543&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.04.500
http://www.westlaw.com/find/default.wl?cite=WPIC+92.15&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
https://1.next.westlaw.com/Document/I04569c80d74011e2a555d241dae65084/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7401200000164f1d627b9c2863ef8%3FNav%3DCASE%26fragmentIdentifier%3DI04569c80d74011e2a555d241dae65084%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=cda55928a62870bdef6a74a40ade2887&list=ALL&rank=2&sessionScopeId=4085d36ebf9ea1b82fdd38685018241e23f361e61521302f35e26e7553de1c19&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I04569c80d74011e2a555d241dae65084/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7401200000164f1d627b9c2863ef8%3FNav%3DCASE%26fragmentIdentifier%3DI04569c80d74011e2a555d241dae65084%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=cda55928a62870bdef6a74a40ade2887&list=ALL&rank=2&sessionScopeId=4085d36ebf9ea1b82fdd38685018241e23f361e61521302f35e26e7553de1c19&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002390152&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002390152&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002390152&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002390152&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006587961&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006587961&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006587961&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006587961&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006430382&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006430382&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006430382&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006430382&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=WPIC+92.03&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
https://govt.westlaw.com/wcrji/Document/Iefb45bd7e10d11daade1ae871d9b2cbe?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=Ia2a17240a9e711da978f9558dabefcda&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=Ia2a17240a9e711da978f9558dabefcda&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)


09/2022 DUI Bench Book 21 - 6 § 21 Jury Instructions for Alcohol-Related 
    Driving Offenses 

lesser included offenses of felony DUI and physical control. See WPIC 4.11; comment 

to WPIC 92.26.  
 

A. Instruction Defining Gross Misdemeanor Offense – WPIC 92.01  

 

B. Instruction Defining Felony Offense –  WPIC 92.25 
 

1.  Where appropriate, the jury must be instructed on the definition of “prior 

offense” - WPIC 92.27. See WPIC 4.78 (“Old Chief stipulation”) for 

instruction when a defendant stipulates to a crime that is an element of the 

offense. See also § 8.3, discussing proof of a prior offense submitted to a 

jury in a felony DUI trial. 

C. “Actual Physical Control” – WPIC 92.11 
 

The WPICs do not set out a special instruction on “actual physical control”. The 

comment to WPIC 92.11 notes that it is particularly unclear what the legislature 

intended by adding the word “actual” to “physical control”. The comment also 

points out that case law has not yet developed a clear and consistent definition 

for this statutory term. See Comment to WPIC 92.11.  

However, a specific instruction defining “actual physical control” may be helpful 

for jurors in particular cases.  For a full discussion, see § 3.2; WPIC 92.11, 

Comment. 
 

The WPIC committee viewed State v. Votava, 149 Wn.2d 178, 66 P.3d 1050 

(2003) as a natural starting point for drafting a definitional jury instruction. There 

was concern, though, that this opinion is not particularly well suited for a pattern 

instruction broadly applied on the substantive offense.  In particular, the 

committee noted that the Court addressed “actual physical control” as it related 

to the defense of being safely off the roadway, as opposed to the elements of the 

substantive crime.  Also, the opinion did not fully define the term, instead listing 

certain actions that qualify as actual physical control.  In addition, there is some 

language in the decision that could confuse jurors because it focuses on 

controlling a vehicle's lack of movement, as well as some overly broad language 

that theoretically could apply to a person who is drinking at home with the car 

parked outside. See comment to WPIC 92.11. 
 

D. Safely Off the Roadway- WPIC 92.15 
 

1. If there is a dispute as to whether the vehicle was within the roadway, then 

a definition of “roadway” may be added based on RCW 46.04.500. See 
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http://www.westlaw.com/find/default.wl?cite=WPIC+92.11&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=WPIC+92.11&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=WPIC+92.11&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003289543&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003289543&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=WPIC+92.11&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
https://govt.westlaw.com/wcrji/Document/Iefb12787e10d11daade1ae871d9b2cbe?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://app.leg.wa.gov/RCW/default.aspx?cite=46.04.500
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§3.3 for further discussion of this defense.  
 

E. To-Convict Gross Misdemeanor Instruction– WPIC 92.02 
 

F. To-Convict Felony Instruction - WPIC 92.26 

G.  Felony-Definition of Prior Offense - WPIC 92.27 

H.  Felony-Definition of Comparable Offense – WPIC 92.28 
 

§ 21.9  Other Applicable Definitions for DUI/Physical Control 

Cases 
 

A. Under the Influence of or Affected by –Definition - WPIC 92.10 
 

B. Alcohol or THC Concentration-Definition - WPIC 92.12 
 

C. Breath Test Refusal - WPIC 92.13 
 

D. Evaluation of Breath or Blood Test Results - WPIC 92.16 
 

E.  Traffic Cases- Drug Definition - WPIC 98.03 
 

§ 21.10 Driver under 21 Consuming Alcohol or Marijuana 
 

A. Instruction Defining Offense – WPIC 92.04 
 

B. To-Convict Instruction – WPIC 92.05 

§ 21.11 Ignition Interlock Violations 
 
 

In 2014, the Committee on Pattern Instructions developed WPICs for two crimes 

involving ignition interlock laws. These are found in WPIC Chapter 99.  
 

A. Operating a Motor Vehicle without a Functioning Ignition 
Interlock Device 

 

1. Definition of Offense - WPIC 99.01 

2. To Convict Instruction - WPIC 99.02 

http://www.westlaw.com/find/default.wl?cite=WPIC+92.02&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=Ia2a17240a9e711da978f9558dabefcda&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/If6cd1f7d850b11e4bda0d9f8ddafede4?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/If6cd1f80850b11e4bda0d9f8ddafede4?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/Iefb10081e10d11daade1ae871d9b2cbe?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/Iefb10087e10d11daade1ae871d9b2cbe?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/Iefb12781e10d11daade1ae871d9b2cbe?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/Iefb1278ae10d11daade1ae871d9b2cbe?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=I90517e00a1e711ddb0b8e12a4db1104c&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
http://www.westlaw.com/find/default.wl?cite=WPIC+92.04&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=WPIC+92.05&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=I4d86ce105ed611e49aedc42b47c2fc55&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/If6cd4665850b11e4bda0d9f8ddafede4?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/If6cd4668850b11e4bda0d9f8ddafede4?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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B. Circumventing an Ignition Interlock Device 
 

1. Definition of Offense - WPIC 99.05 

2.  To Convict Instruction - WPIC 99.06 

C.  Definition of Ignition Interlock Device - WPIC 99.07 
 

§ 21.12  Other Charges Commonly Associated with DUI/Physical 

Control 
 

 

While these charges are beyond the scope of this chapter, these related charges 

frequently are associated with DUI or Physical Control charges.  The corresponding 

WPIC chapter is referenced for further review to aid courts. 
 

A. Negligent Driving, First Degree: WPIC Chapter 96 
 

B. Reckless Driving: WPIC Chapter 95 
 

C. Reckless Endangerment: WPIC Chapter 35 
 

D. Driving on Suspended License: WPIC Chapter 93 
 

E. Hit-and-Run, Attended/Unattended: WPIC Chapter 97 

 

§ 21.13  Boating/Airplane DUI 
 

 

The Committee on Pattern Instructions did not develop WPICs for these offenses in 

their 2014 update. However, the WPICs addressing general alcohol-related vehicular 

offenses may be modified to apply these crimes for which pattern instructions do not yet 

exist.  As the Committee notes in WPIC 0.10, the pattern instructions provide examples 

for a general category of cases.  They are not an exact blueprint to use in every 

individual situation. The WPICs provide a standard, neutral starting point to prepare 

instructions that are individually tailored and modified to fit a particular case. The 

process may include adding new language for points not addressed in the pattern 

instructions, omitting language that does not apply to an individual case, substituting 

more specific language, as well as combining or reorganizing instructions that address 

related points. The point is that the final instructions clearly and accurately state the law 

that applies to the particular case.    

https://govt.westlaw.com/wcrji/Document/If6cd466b850b11e4bda0d9f8ddafede4?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/If6cd466e850b11e4bda0d9f8ddafede4?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Document/If6cd4671850b11e4bda0d9f8ddafede4?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=I8fb4c8d0a1e711ddb0b8e12a4db1104c&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=I3834db80752911dd8830ebe2e01be97f&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=I7b002ec0a9e711da978f9558dabefcda&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=Ia4037340a9e711da978f9558dabefcda&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)&bhcp=1&ignorebhwarn=IgnoreWarns
https://govt.westlaw.com/wcrji/Browse/Home/Washington/WashingtonPatternJuryInstructionsCivilCriminal/WashingtonPatternJuryInstructionsCriminal?guid=I8fefaef0a1e711ddb0b8e12a4db1104c&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
http://www.westlaw.com/find/default.wl?cite=WPIC+0.10&ft=Y&db=0131658&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
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§ 22. SENTENCING AND PROBATION 

 

§ 22.1  Statutory Sentencing Provisions-Generally 

A. Statutory Penalty Provisions 
 

 

1. Generally. 
 

The statutory sentencing provisions for DUI and physical control are found 

in RCW 46.61.5055. Statutory fines and assessments apply only to adult 

offenders (age 18 and older). 

2. Changes Apply Prospectively. 
 

The DUI sentencing statute applies prospectively only. State v. 

McClendon, 131 Wn.2d 853, 935 P.2d 1334, cert. denied, 118 S.Ct. 624 

(1977). See also City of Richland v. Michel, 89 Wn.App 764, 950 P.2d 

10 (1998). The mandatory minimum jail, fine and electronic home 

detention are determined by the statutory penalties as they existed on the 

date the defendant committed the offense, not the date of conviction. 

A statute is presumed to apply prospectively unless it is remedial in nature 

or unless the legislature provides for retroactive application. State v. 

McClendon, 131 Wn.2d 853, 935 P.2d 1334(1977). 

 

A remedial statute is one which relates to practice, 
procedures, and remedies and is applied retroactively when it 
does not affect substantive or vested right; “right” is legal 
consequence deriving from certain facts, while “remedy” is 
procedure prescribed by law to enforce a right. 

State v. McClendon, 131 Wn.2d 853, 935 P.2d 1334, cert. denied, 

118 S.Ct. 624 (1977). See also State v. Ross, 152 Wn.2d 220, 95 

P.3d 1225 (2004).  

3. AOC Sentencing Grid. 
 

Washington judges have access to the DUI “sentencing grid”, which 

contains current and historical statutory sentencing requirements, through 

the AOC inside webpage.  See “Judges’ Resources-Sentencing” at 

https://inside.courts.wa.gov/secure/login.cfm?rd=. A current version of the 

DUI sentencing grid is also in CrRLJ 4.2. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997101680&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997101680&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997101680&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997101680&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997163978&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997163978&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997163978&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997163978&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1998041245&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1998041245&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1998041245&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1998041245&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997101680&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997101680&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997101680&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997101680&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997101680&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997101680&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1997163978&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997163978&HistoryType=F
https://1.next.westlaw.com/Document/I0b7276bbf79c11d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f0000015e0c0f132a63178732%3FNav%3DCASE%26fragmentIdentifier%3DI0b7276bbf79c11d99439b076ef9ec4de%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=017f4c32032e41a50355b5a4c7636930&list=ALL&rank=2&sessionScopeId=a83af613e4ac9dd5deed55bde02b3866869bc4db6fcac4ff972ea5a2b4b9a4cd&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I0b7276bbf79c11d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f0000015e0c0f132a63178732%3FNav%3DCASE%26fragmentIdentifier%3DI0b7276bbf79c11d99439b076ef9ec4de%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=017f4c32032e41a50355b5a4c7636930&list=ALL&rank=2&sessionScopeId=a83af613e4ac9dd5deed55bde02b3866869bc4db6fcac4ff972ea5a2b4b9a4cd&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://inside.courts.wa.gov/secure/login.cfm?rd=
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ4.02.doc


  

09/2022 DUI Bench Book  22-2  § 22 Sentencing and Probation 

4. Mandatory Minimum Sentences must be Served Consecutively. 
 

“Any mandatory minimum sentence under RCW 46.61.5055 shall be 

served consecutively unless suspended as otherwise provided by law”. 

RCW 46.61.5151. 

B. Judge Retains all General Sentencing Authority 
 

In addition to the statutory penalty provisions of RCW 46.61.5055, a judge has all 

sentencing authority allowed in Title 3 RCW, Title 35 RCW or Title 9 RCW. This 

includes the authority in a DUI case to sentence above the mandatory minimum 

jail, fine and electronic home detention set forth in RCW 46.61.5055. See 

Chapter 23, Courts of Limited Jurisdiction Criminal Benchbook for the State of 

Washington. 

C. Five-Year Jurisdiction Allowed 
 

DUI and physical control are gross misdemeanors, punishable by a maximum 

sentence of up to 364 days in jail or a $5,000 fine, or both. RCW 9A.020.021(2). 

The probationary period imposed as part of a suspended sentence for DUI or 

physical control may extend for up to five years upon conviction for DUI or 

physical control. RCW 3.50.330; RCW 3.66.068; RCW 35.20.255.  

D. Pleading and Proving Facts that increase the Penalty 

A fact that increases the penalty for a crime, even one that results in imposition 

of a mandatory minimum sentence, is an element of the crime that must be pled 

in a charging document and proved to a jury, beyond a reasonable doubt. 

Alleyne v. United States, 133 S. Ct 2151(2013) (overruling Harris v. United 

States, 536 U.S. 545 (2002)). In DUI cases, there are a number of sentence 

enhancements that create mandatory minimum penalties. These include a 

refusal of breath test, a breath or blood test .15 or greater or a passenger in the 

vehicle under age 16 years. These are discussed below.  

E. Deferred Sentence Prohibited 

A judge is prohibited from deferring a sentence for an offense sentenced under 

RCW 46.61.5055. RCW 3.66.067; RCW 3.66.068 (district courts); RCW 

3.50.320; RCW 3.50.330 (municipal courts); RCW 35.20.255 (municipal courts 

over 400,000 population).  
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F. Total Custody may not Exceed One Year 
 

Whenever the combination of jail time and electronic home monitoring or 

alternative sentence would exceed three hundred sixty-four days, the offender 

shall serve the jail portion of the sentence first, and the electronic home 

monitoring or alternative portion of the sentence shall be reduced so that the 

combination does not exceed three hundred sixty-four days. RCW 

46.61.5055(12). 
 

§ 22.2  Requirement to Verify Criminal History at Sentencing 

According to RCW 46.61.513, immediately before sentencing, and in certain other 

circumstances, the court and the prosecutor must verify the defendant’s criminal history 

and driving record. The statute is set out below: 

(1) Immediately before the court defers prosecution under RCW 10.05.020, 

dismisses a charge, or orders a sentence for any offense listed in 

subsection (2) of this section, the court and prosecutor shall verify the 

defendant's criminal history and driving record. The order shall include 

specific findings as to the criminal history and driving record. For purposes 

of this section, the criminal history shall include all previous convictions 

and orders of deferred prosecution, as reported through the judicial 

information system or otherwise available to the court or prosecutor, 

current to within the period specified in subsection (3) of this section 

before the date of the order. For purposes of this section, the driving 

record shall include all information reported to the court by the department 

of licensing. 

(2)  The offenses to which this section applies are violations of: (a) RCW 

46.61.502 or an equivalent local ordinance; (b) RCW 46.61.504 or an 

equivalent local ordinance; (c) RCW 46.61.520 committed while under the 

influence of intoxicating liquor or any drug; (d) RCW 46.61.522 committed 

while under the influence of intoxicating liquor or any drug; and (e) RCW 

46.61.5249, RCW 46.61.500, or RCW 9A.36.050, or an equivalent local 

ordinance, if the conviction is the result of a charge that was originally filed 

as a violation of RCW 46.61.502 or RCW 46.61.504 or an equivalent local 

ordinance, or of RCW 46.61.520 or RCW 46.61.522. 

(3)  The periods applicable to previous convictions and orders of deferred 

prosecution are: (a) One working day, in the case of previous actions of 

courts that fully participate in the state judicial information system; and (b) 

seven calendar days, in the case of previous actions of courts that do not 

fully participate in the judicial information system. For purposes of this 
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subsection, "fully participate" means regularly providing records to and 

receiving records from the system by electronic means on a daily basis. 

§ 22.3 Mandatory “Judicial Considerations” at Sentencing 

In exercising its discretion at sentencing for a DUI or physical control conviction, a judge 

shall consider these factors:  

(1)  Whether the person’s driving at the time of the offense was 
responsible for injury or damage to another or another’s property; 
RCW 46.61.5055(7);   

(2)  Whether the person was driving or in physical control of a vehicle 
with one or more passengers at the time of the offense. RCW 
46.61.5055(7); 

(3)  Whether the driver was driving in the opposite direction of the 
normal flow of traffic on a multiple lane highway, as defined by 
RCW 46.04.350, with a posted speed limit of forty-five miles per 
hour or greater. RCW 46.61.5055(7); 

(4)  Whether one or more child passengers under the age of sixteen 
were occupants in the driver’s vehicle. RCW 46.61.5055(7) 

(5) On conviction for a violation of RCW 46.20.740 (driving without an 
IID), or DUI or physical control, where the person convicted has a 
prior offense within seven years and a financial interest in the motor 
vehicle the person was driving (or had actual physical control) at 
the time of offense, the court shall consider at sentencing whether 
the vehicle shall be seized and forfeited. RCW 46.61.5058. See 
§22.25 

 

§ 22.4  Offense Committed with One or More Passengers Under 
Age 16 in Vehicle 

In every case where a person is arrested for a violation of DUI or physical control, the 

law enforcement officer must make a clear notation if a child under the age of 16 was 

present in the vehicle. For purposes of this law, a “child” is defined as any person less 

than 16 years of age. RCW 46.61.507(1).  

Conviction for committing a DUI or physical control, while passengers under the age of 

16 are in the vehicle, results in mandatory penalties. The penalties are imposed for 

each passenger under the age of 16. These penalties include court ordered additional 
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IID, additional jail and fine. All jail is served consecutively for multiple passengers and 

fines are imposed for each passenger.   

Whether a person in the vehicle is under the age of 16 is a fact that must be pled and 

proved beyond a reasonable doubt.   In Alleyne v. United States, 570 U.S.44_, 133 S. 

Ct 2151 (2013)(overruling Harris v. U.S., 536 U.S. 545 (2002), the court held that any 

fact that increases the penalty for a crime , including a mandatory minimum penalty, 

must be pled and submitted to a jury and proved beyond a reasonable doubt.  RCW 

46.61.5151 requires that “any mandatory minimum sentence under RCW 46.61.5055 

shall be served consecutively unless suspended or deferred as otherwise provided by 

law”. 

[NOTE: A law enforcement officer must promptly notify child protective services 

whenever a child is present in a vehicle being driven by his or her parent, guardian, 

legal custodian, or sibling or half-sibling and that person is being arrested for a drug or 

alcohol-related driving offense. The law does not require law enforcement to take 

custody of the child unless there is no other responsible person, or an agency having 

the right to physical custody of the child that can be contacted, or the officer has 

reasonable grounds to believe the child should be taken into custody pursuant to RCW 

13.34.050 or 26.44.050.] 
 

A. Mandatory Ignition Interlock Extension for Each Passenger 
under age 16 

 

RCW 46.61.5055(6) adds additional IID restrictions if a person commits the 

offense while one or more passengers under the age of 16 were in the vehicle.  

(1) The judge must order defendant to use an IID for an additional twelve 

months for each passenger under the age of sixteen for: 

a. a person with no prior offense within seven years and an alcohol 
concentration of less than 0.15, or for whom for reasons other than the 
person’s refusal to take a test there is no test result indicating the 
person’s alcohol concentration; 

b. for a person with one prior offense within seven years whose alcohol 
concentration was less than 0.15, or for whom for reasons other than the 
person's refusal to take a test there is no test result indicating the 
person's alcohol concentration;  

c. for a person with two prior offenses within seven years whose alcohol 
concentration was less than 0.15, or for whom for reasons other than the 
person's refusal to take a test there is no test result indicating the 
person's alcohol concentration. 
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(2) The judge must order defendant to use an IID for an additional eighteen 

months for each passenger under the age of sixteen for: 

a. a person with no prior offense within seven years and an alcohol 
concentration at least 0.15 or for whom by reason of the person's refusal 
to take a test there is no test result indicating the person's alcohol 
concentration; 

b. a person with one prior offense within seven years and an alcohol 
concentration was at least 0.15, or for whom by reason of the person's 
refusal to take a test there is no test result indicating the person's alcohol 
concentration; 

c. for a person with two prior offenses within 7 years whose alcohol 
concentration was at least 0.15, or for whom by reason of the person's 
refusal to take a test there is no test result indicating the person's alcohol 
concentration 

 

B. Mandatory Jail and Fine for DUI or Physical Control with One or 
more Passengers under 16 in Vehicle 

 

At sentencing the judge must impose any mandatory additional jail be served 

consecutively for each passenger under the age of 16. Also, the judge must 

impose the additional statutory fine for each passenger under 16, but in any 

case, $1000 of the fine may not be suspended unless the court finds the 

defendant indigent. RCW 46.61.5055(6). The mandatory fine does not apply to 

juvenile offenders under the chronological age of 18. See 46.61.5055 as 

amended by 2015 Wash. Laws ch. 5564 sec. 33).] 

(1) For a person with no priors within seven years, an additional twenty-four (24) 

hours of imprisonment to be served consecutively for each passenger under 

16 and a fine not less than one thousand dollars ($1000) and not more than 

five thousand dollars ($5,000) for each passenger under 16. $1000 of the fine 

for each passenger under 16 may not be suspended unless the court finds 

the offender is indigent; 

(2) For a person with one prior within seven years, an additional five (5) days of 

imprisonment to be served consecutively for each passenger under 16 and a 

fine not less than two thousand dollars ($2000) and not more than five 

thousand dollars ($5,000) for each passenger under 16. $1000 of the fine for 

each passenger may not be suspended unless the court finds the offender is 

indigent; 

(3) For a person with two priors within seven years, an additional ten (10) days of 

imprisonment to be served consecutively for each passenger under 16 and a 

fine not less than three thousand dollars ($3000) and not more than ten 

thousand dollars ($10,000) for each passenger under 16. $1000 of the fine for 
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each passenger may not be suspended unless the court finds the offender is 

indigent. 
 

[NOTE: These sentencing enhancements do not apply to felony convictions. RCW 

46.61.5055(6).]  
 

 

§22.5  “Prior Offense” for Sentencing Purposes 

 

A “prior offense” means a state or equivalent local conviction of an offense defined in 

RCW 46.61.5055 or an out-of-state conviction for a violation that “would have been a 

violation” of DUI, physical control, vehicular homicide or vehicular assault. RCW 

46.61.5055(14). In City of Walla Walla v. Greene, 154 Wn.2d 722, 116 P.3d 1008 

(2005), the court upheld against a due process challenge that part of the DUI 

sentencing scheme that counts reductions to negligent driving in the first degree, 

reckless driving or reckless endangerment as prior offenses. 

A.  “Prior offense” means any of the following: 

1. [DUI] A conviction for a violation of  RCW 46.61.502;  
 

2. [physical control] A conviction for violation of RCW 46.61.504;  
 

3. [commercial vehicle] A conviction for violation of RCW 46.25.110 

(operate a commercial vehicle while having alcohol or THC in his or her 

system); 

4. [operating a vessel] A conviction for a violation of RCW 79A.60.040(2) 

(operate a vessel while under the influence of intoxicating liquor or any 

drug); or a conviction for RCW 79A.60.040(1)(operate a vessel in a 

reckless manner, if the conviction is the result of a charge originally filed 

as a violation of RCW 79A.60.040(2)); 

5. [operating an aircraft] A conviction for a violation of RCW 47.68.220 

(operate an aircraft, while under the influence of intoxicating liquor or any 

drug) or operate an aircraft in a careless or reckless manner, if the 

conviction is the result of a charge that was originally filed as a violation of 

RCW 47.68.220, while under the influence); 

6. [nonhighway vehicle] A conviction for a violation of RCW 46.09.470(2) 

(operate any nonhighway vehicle under the influence); 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=79A.60.040
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7. [snowmobile] A conviction for a violation of RCW 46.10.490(2) (operate 

any snowmobile so as to endanger the person of another or while under 

the influence of intoxicating liquor or narcotics or habit-forming drugs);  

8. [vehicular homicide] A conviction for a violation of RCW 46.61.520 

committed while under the influence of intoxicating liquor or any drug, or a 

conviction for a violation of RCW 46.61.520 committed in a reckless 

manner or with the disregard for the safety of others if the conviction is the 

result of a charge that was originally filed as a violation of RCW 46.61.520 

committed while under the influence of intoxicating liquor or any drug; 

9. [vehicular assault]  A conviction for a violation of RCW 46.61.522 

committed while under the influence of intoxicating liquor or any drug, or a 

conviction for a violation of RCW 46.61.522 committed in a reckless 

manner or with the disregard for the safety of others if the conviction is the 

result of a charge that was originally filed as a violation of RCW 46.61.522 

committed while under the influence of intoxicating liquor or any drug; 

10. [negligent driving first degree] A conviction for a violation of RCW 

46.61.5249; [reckless driving] A conviction for a violation of RCW 

46.61.500; [reckless endangerment] A conviction for a violation of RCW 

9A.36.050.  If the conviction, for any of the above offenses is the result of 

a charge that was originally filed as a violation of [DUI ] RCW 46.61.502 or 

[physical control]  RCW 46.61.504, or of [vehicular homicide]  RCW 

46.61.520 or [vehicular assault] RCW 46.61.522; 
 

11. An out-of-state conviction for a violation that would have been a 

violation if committed in this state of: RCW 46.61.502; 46.61.504; 

46.61.520; 46.61.522 or RCW 46.61.5249; 46.61.500 or 9A.36.050, if the 

conviction is the result of a charge that was originally filed as a DUI, 

physical control, vehicular homicide or vehicular assault; 

12. A deferred prosecution under RCW 10.05  granted in a prosecution for a 

violation of RCW 46.61.502 (DUI) or RCW 46.61.504 (physical control) . 

[NOTE: If a deferred prosecution is revoked based on a subsequent conviction for an 
offense listed as a “prior offense”, the subsequent conviction shall not be treated as a 
prior offense when sentencing on the revoked deferred prosecution. See City of Seattle 
v. Winebrenner, 167 Wn.2d 451 (2009).] 

13. A deferred prosecution under chapter Chap. 10.05 RCW  granted in a 

prosecution for a violation of RCW 46.61.5249 (negligent driving first 

degree), if the charge under which the deferred prosecution was originally 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.10.490
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http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9A.36.050&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9A.36.050&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9A.36.050&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9A.36.050&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.520&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.520&HistoryType=F
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https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5249
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.500
https://app.leg.wa.gov/RCW/default.aspx?cite=9A.36.050
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05&HistoryType=F
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filed as a violation of RCW 46.61.502 (DUI), RCW 46.61.504  (physical 

control); RCW 46.61.520 (vehicular homicide) or RCW 46.61.522 

(vehicular assault); 

14.  A deferred prosecution granted in another state for a violation of driving 

or having physical control of a vehicle while under the influence of 

intoxicating liquor or any drug if the out-of-state deferred prosecution is 

equivalent to the deferred prosecution under chapter 10.05 RCW, 

including a requirement that the defendant participate in a substance use 

disorder treatment program 

15. A deferred sentence imposed in a prosecution for a violation of RCW 

46.61.5249 (negligent driving first degree), RCW 46.61.500 (reckless 

driving), RCW 9A.36.050 (reckless endangerment), if the charge under 

which the deferred sentence was imposed was originally filed as a 

violation of RCW 46.61.502, RCW 46.61.504 or RCW 46.61.520 or RCW 

46.61.522.  

B. Deferred Prosecution as “Prior Offense” 

 

1. Use of Deferred Prosecution to Enhance Sentence. 
 

A deferred prosecution granted for a DUI or physical control charge is 

considered a “prior offense” regardless of whether or not it has been 

dismissed. RCW 46.61.5055(14).  In City of Kent v. Jenkins, the Court 

held it is the granting of the deferred prosecution that triggers its treatment 

as a prior offense.  City of Kent v. Jenkins, 99 Wn.App. 287, 992 P.2d 

1045 (2000). There is no due process violation in using a completed 

deferred prosecution for sentence enhancement. City of Bremerton v. 

Tucker, 126 Wn.App ;26, 103 P.3d 1285 (2005). See State v. Preuett, 

116 Wn.App. 746, 67 P.3d 1105 (2003). 

In City of Yakima v. Skov,129 Wn.App. 91, 118 P.3d 366 (2005), rev. 

denied, 156 Wn.2d 1029, the Court held that using defendant’s prior 

deferred prosecution for DUI to sentence defendant as a prior offender did 

not violate the rule of Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 

2531, 159 L.Ed.2d 403 (2004), that a jury must determine beyond a 

reasonable doubt aggravating factors used to increase a sentence above 

the presumptive maximum set by the legislature. The use of a deferred 

prosecution as a prior offense for sentence enhancement does not violate 

equal protection guarantees nor does it constitute an ex post facto law or 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
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bill of attainder. City of Richland v. Michel, 89 Wn.App. 764, 950 P.2d 10 

(1998). 

A deferred prosecution granted for negligent driving in the first degree is a 

prior offense under RCW 46.61.5055(14), if the charge was originally filed 

as a DUI, physical control, vehicular homicide or vehicular assault. 

2. When Revoked Deferred Prosecution May Not be Used. 
 

If a court revokes a deferred prosecution and enters a conviction, it cannot 

use that revoked deferred prosecution as a “prior offense” in sentencing 

for that conviction. RCW 46.61.5055(14); City of Seattle v. Winebrenner, 

167 Wn.2d 451, 219 P.3d 686 (2009). 

3. Out-of-State Deferred Prosecution.  
 

A deferred prosecution granted in another state for a violation of DUI or 

physical control is a prior offense for sentencing purposes if the out-of-

state deferred prosecution is equivalent to the deferred prosecution under 

Chap. 10.05 RCW, including a requirement that the defendant participate 

in a chemical dependency treatment program. RCW 46.61.5055(14). 

C. Definition of “Within Seven Years” 
 

For imposition of the statutory mandatory minimum jail, fine and electronic home 

detention a “prior offense” must both be a conviction defined in RCW 46.61.5055 

(14) and be “within seven years”.  

RCW 46.61.5055(14) defines “within seven years” as follows: “Within seven 

years” means that the arrest for a prior offense occurred within seven years 

before or after the arrest for the current offense.” In 2009, the state Supreme 

Court found an earlier sentencing scheme ambiguous, and applying the rule of 

lenity, the court held the then statutory definition of “prior offense” could not 

include an offense that occurs after the time of arrest for the current offense. 

State v. Winebrenner, 167 Wn.2d 451, 219 P.3d 686 (2009). Following the 

ruling in Winebrenner, the legislature amended the definition of “within seven 

years” to expressly provide for use of offenses both before and after the arrest for 

the current offense. 

D. Proof of Prior Offense for Sentencing Purposes 
 

In Alleyne v. United States, 133 S. Ct. 2151 (2013),  the U.S. Supreme Court 

overruled previous caselaw to the contrary and held that any fact that increases 
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http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020238023&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2020238023&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020238023&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2020238023&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030794220&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030794220&HistoryType=F


  

09/2022 DUI Bench Book  22-11  § 22 Sentencing and Probation 

the penalty for a crime, even one that results in imposition of a mandatory 

minimum sentence, must be pled and proved to a jury beyond a reasonable 

doubt. However, the Alleyne decision continues to recognize a narrow exception 

to this general rule for the fact of a prior conviction, so long as it is not an element 

of the crime (for example felony DUI). Alleyne v. United States, 133  S.Ct 2151 

(2013)(footnote 1 recognizes the continued validity of Almendarez-Torres v. 

United States, 523 U.S. 224 (1998)). For purposes of a DUI sentence 

enhancement under RCW 46.61.502 (DUI) or RCW 46.61.504 (physical control), 

proof of prior offenses within 7 years need not  be pled in the charging document 

and  submitted to a jury and proved beyond a reasonable doubt. In a felony case, 

the prior offenses are an element of the offense and for this reason must be pled 

and proved. See § 8.3.  

E. Deferred Sentence for Certain Violations may be Treated as a 
“Prior Offense”  
 

In 2013, the state law was amended to expressly prohibit deferred sentences for 

DUI or physical control. The DUI sentencing scheme treats as a “prior offense” a 

deferred sentence imposed in a prosecution for a violation of negligent driving in 

the first degree, reckless driving or reckless endangerment, if the charge under 

which the sentence was imposed was originally filed as a DUI, physical control, 

vehicular homicide or vehicular assault. RCW 46.61.5055(14). 

F.  Defendant has no Right to Contest the Validity of a Prior 
Conviction at Sentencing Except for Facial Invalidity 

 

The State is not required to prove the constitutional validity of prior convictions 

used to calculate a defendant’s offender score under the SRA. State v. Irish, 

173 Wn.2d 787, 272 P.3d 207 (2012). A criminal defendant generally has no right 

to contest the validity of a previous conviction in connection with a current 

sentencing. A defendant seeking to challenge the validity of a prior conviction 

must exhaust established postconviction avenues of relief, such as a personal 

restraint petition. State v. Ammons, 105 Wn.2d 175, 713 P.2d 719 (1986). An 

exception to the general rule exists where the prior conviction used at sentencing 

is “constitutionally invalid on its face”. The defendant, and not the State, bears 

the burden of establishing the unconstitutionality of his or her prior conviction. 

State v. Blair, 191 Wn.2d 155, 421 P.3d 937 (2018). Note that where a 

challenge to the use of a prior conviction is made in a collateral attack, the 

invalidity may be facial, statutory, constitutional, or jurisdictional. State v. Blair, 

191 Wn.2d 155, 421 P.3d 937 (2018).  
 

 

 

 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030794220&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030794220&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030794220&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030794220&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1998075893&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1998075893&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1998075893&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1998075893&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
https://1.next.westlaw.com/Document/I73a058d858ec11e1b71fa7764cbfcb47/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74011000001652a2fc4b9f232b408%3FNav%3DCASE%26fragmentIdentifier%3DI73a058d858ec11e1b71fa7764cbfcb47%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=33e0e95b6eaac375495dd9579a44bda6&list=ALL&rank=2&sessionScopeId=69d3d5d680d65561d6760e1f5b321a067b589f6fc8a4df3d22be2380d37ed20e&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I73a058d858ec11e1b71fa7764cbfcb47/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74011000001652a2fc4b9f232b408%3FNav%3DCASE%26fragmentIdentifier%3DI73a058d858ec11e1b71fa7764cbfcb47%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=33e0e95b6eaac375495dd9579a44bda6&list=ALL&rank=2&sessionScopeId=69d3d5d680d65561d6760e1f5b321a067b589f6fc8a4df3d22be2380d37ed20e&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I430ba903f39311d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74011000001652a312674f232b474%3FNav%3DCASE%26fragmentIdentifier%3DI430ba903f39311d99439b076ef9ec4de%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e01fd02d28d1562ed0f5da12657882bb&list=ALL&rank=2&sessionScopeId=69d3d5d680d65561d6760e1f5b321a067b589f6fc8a4df3d22be2380d37ed20e&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I3c6a60c0911711e8809390da5fe55bec/View/FullText.html?listSource=Foldering&originationContext=clientid&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/I3c6a60c0911711e8809390da5fe55bec/View/FullText.html?listSource=Foldering&originationContext=clientid&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0
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§ 22.6  Mandatory and Discretionary Legal Financial Obligations 
for DUI 

A. Imposition of Mandatory Minimum Fines 
 

A court may impose a fine or may suspend a portion or all of a fine or penalty. 

RCW 3.62.010; RCW 3.50.330; RCW 35.20.255. RCW 46.61.5055, sets out 

mandatory minimum fines for persons convicted of DUI or physical control. RCW 

46.61.5055 requires a court to impose the mandatory minimum fine unless the 

court finds the offender to be indigent. The court must follow provisions of RCW 

10.01.160 to determine indigence. The sentencing scheme sets these fines, 

depending on the person’s prior history, and breath or blood level. A judge has 

discretion to impose a fine above the mandatory minimum (or what is also 

termed “base fine”.) The general discretionary authority to impose a fine, up to 

the maximum, is found in RCW 9A.20.021 and in RCW Title 3. The fact that 

imposing a fine under general statutory authority is a discretionary act, does not 

make the fine a discretionary “cost” within the meaning of RCW 10.01.160(3). 

State v. Clark, 191 Wn. App. 369, 362 P.3d 309 (2015).  
 
 

B. General Considerations on Imposing Mandatory and 
Discretionary LFOs 
 

 

 

In Washington, there is a distinction between mandatory and discretionary legal 

financial obligations. See State v. Mathers, 193 Wn. App.913, 376 P.3d 1163 

(2016). In criminal cases, liabilities for costs arise only from statutory enactment. 

State v. Diaz-Farias, 191 Wn. App. 512, 362 P.3d 322(2015). Where an LFO is 

mandatory, the legislature has divested courts of discretion to consider the 

defendant’s ability to pay. State v. Shelton, 194 Wn. App. 660, 674, 378 P.3d 

230 (2016), review denied, 187 Wn.2d 1002 (2017).  
 

In courts of limited jurisdiction, mandatory LFOs include the DNA collection fee 

(RCW 43.43.754), and (if a fine is imposed) the public safety and education 

assessments (PSEA) (RCW 3.62.090). The PSEA is calculated as a percentage 

of any “fine, forfeiture, or penalty” but only where one has been imposed by the 

court.  
 

[NOTE: The court is required to impose the criminal conviction fee unless the defendant 

is determined to be indigent pursuant to RCW 10.101.010(3)(a) through (c). RCW 

3.62.085. For this reason, the criminal conviction fee is not “mandatory”.] 

http://app.leg.wa.gov/RCW/default.aspx?cite=3.62.010
http://app.leg.wa.gov/RCW/default.aspx?cite=3.50.330
http://app.leg.wa.gov/RCW/default.aspx?cite=35.20.255
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://app.leg.wa.gov/RCW/default.aspx?cite=9A.20.021
http://app.leg.wa.gov/rcw/default.aspx?Cite=3
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
https://1.next.westlaw.com/Document/I31fb042691cf11e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015579f97036096fa6ca%3FNav%3DCASE%26fragmentIdentifier%3DI31fb042691cf11e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=be2976d19d8b0c0f41be796a42dcbb79&list=ALL&rank=2&grading=na&sessionScopeId=94f9631b96d0bd7b204a766f4b2acb85612e56eccfd681d17b8a9b2902939719&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If115fded1c4511e6a807ad48145ed9f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052700000156432e90dc6d3eb789%3FNav%3DCASE%26fragmentIdentifier%3DIf115fded1c4511e6a807ad48145ed9f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f68da9000e22e21ccc1630fbdfe411c5&list=ALL&rank=1&grading=na&sessionScopeId=229fcbf405ef2a5ded1df874ce2c87a2ff0d1fe807d14915b77ec8d72e3df7f6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If115fded1c4511e6a807ad48145ed9f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052700000156432e90dc6d3eb789%3FNav%3DCASE%26fragmentIdentifier%3DIf115fded1c4511e6a807ad48145ed9f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f68da9000e22e21ccc1630fbdfe411c5&list=ALL&rank=1&grading=na&sessionScopeId=229fcbf405ef2a5ded1df874ce2c87a2ff0d1fe807d14915b77ec8d72e3df7f6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I8f2c81de98bc11e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015579f69733096fa51f%3FNav%3DCASE%26fragmentIdentifier%3DI8f2c81de98bc11e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=31bf5c4882b511ee665e664541842f31&list=ALL&rank=2&grading=na&sessionScopeId=94f9631b96d0bd7b204a766f4b2acb85612e56eccfd681d17b8a9b2902939719&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5aa698903c7011e6accba36daa2dab8f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740370000015de1e0f30b206fb077%3FNav%3DCASE%26fragmentIdentifier%3DI5aa698903c7011e6accba36daa2dab8f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=5ea6a5cd3521c9c1a90cf96405f93b72&list=ALL&rank=2&sessionScopeId=5c1cd6578094691e8adcc178d08fbb6ee9d63ddd1d9d3a52fb38e2fcb8c34a60&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5aa698903c7011e6accba36daa2dab8f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740370000015de1e0f30b206fb077%3FNav%3DCASE%26fragmentIdentifier%3DI5aa698903c7011e6accba36daa2dab8f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=5ea6a5cd3521c9c1a90cf96405f93b72&list=ALL&rank=2&sessionScopeId=5c1cd6578094691e8adcc178d08fbb6ee9d63ddd1d9d3a52fb38e2fcb8c34a60&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I9e8d7460d32511e6b27be1b44e7e7e5b/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740360000015de1e320596f893785%3FNav%3DCASE%26fragmentIdentifier%3DI9e8d7460d32511e6b27be1b44e7e7e5b%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d1086f7185ef5c29880631b9d7e2cadb&list=ALL&rank=2&sessionScopeId=763453852ef73e80e8d0cf99112d4c7bfe274d787fa4d1b214190c524a64f3fc&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://app.leg.wa.gov/RCW/default.aspx?cite=43.43.754
http://app.leg.wa.gov/RCW/default.aspx?cite=3.62.090
http://app.leg.wa.gov/RCW/default.aspx?cite=10.101.010
http://app.leg.wa.gov/RCW/default.aspx?cite=3.62.085
http://app.leg.wa.gov/RCW/default.aspx?cite=3.62.085
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A cost may only be imposed where authorized by statute. Doe v. Fife Municipal 

Court, 74 Wn. App. 444, 874 P.2d 182, review denied, 125 Wn.2d 1025 (1995). 

The nature and maximum amount of costs that may be imposed is set by statute. 

Costs imposed upon a convicted defendant may include, for example, 

recoupment for the costs of the public defender, costs of incarceration, and 

probation supervision costs. RCW 10.01.160(2). There are also costs that are 

offense-specific; for example, the court may impose costs incurred by public 

agencies in an emergency response to the incident that resulted in conviction for 

DUI or, operating an aircraft or vessel while under the influence of alcohol or 

drugs RCW 38.52.430.   
 

A judge must make an adequate individualized inquiry into defendant's ability to 

pay prior to imposing discretionary legal financial obligations (LFOs) at 

sentencing State v. Ramirez, 191 Wn.2d 732, 426 P.3d 714 (2018). 

The court shall not order a defendant to pay costs if the defendant at the time of 

sentencing is indigent as determined by RCW 10.101.010(3)(a) through (c). 

RCW 10.01.160(3). If the court determines that the defendant is not indigent, the 

court shall take into account the financial resources of the defendant and the 

nature of the burden that payment will impose in determining the amount and 

method of payment of costs. RCW 10.01.160(3). When a defendant is ordered to 

pay any legal financial obligation, the court may allow the defendant to pay within 

a specified period of time or in specified installments. When a defendant, 

determined to be indigent as defined in RCW 10.101.010(3)(a) through (c), is 

ordered to pay restitution or other mandatory legal financial obligations, the court 

shall allow the defendant to pay in installments. RCW 9.92.070; RCW 

10.01.170(1).  
 

C. Imposition of Legal Financial Obligations Prohibited on Juvenile 
Offenders for DUI 
 

Juvenile court has exclusive jurisdiction over juveniles alleged or found to have 

committed criminal offenses, traffic infractions, or violations, unless the offense is 

a traffic offense or infraction committed by a juvenile sixteen years of age or older 

that would, if committed by an adult, be tried or heard in a court of limited 

jurisdiction. RCW 13.04.030(5). In such a case, the appropriate court of limited 

jurisdiction hears the case, unless the alleged traffic offense or infraction arises 

from acts alleged to also form the basis of a charge properly heard in juvenile 

court. In that case, the juvenile court hears both matters. RCW 13.04.030(5). 

“Juvenile” is generally defined as an individual under the chronological age of 

eighteen (18) years. RCW 13.04.011. However, for purposes of licensing 

sanctions under RCW 46.20.265, “juvenile” includes persons between ages 

https://1.next.westlaw.com/Document/I52d1824ff59311d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74013000001652a69e016b8be0ae8%3FNav%3DCASE%26fragmentIdentifier%3DI52d1824ff59311d99439b076ef9ec4de%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=061ef16d78b4e84fe710f6e1eb207b03&list=ALL&rank=2&sessionScopeId=bb4119dec52da933733609127db05e332d923cff22f470a4f63c75d4d1012013&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I52d1824ff59311d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74013000001652a69e016b8be0ae8%3FNav%3DCASE%26fragmentIdentifier%3DI52d1824ff59311d99439b076ef9ec4de%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=061ef16d78b4e84fe710f6e1eb207b03&list=ALL&rank=2&sessionScopeId=bb4119dec52da933733609127db05e332d923cff22f470a4f63c75d4d1012013&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995048525&pubNum=0000661&originatingDoc=NE517D4109D8B11DAA56686838D69F963&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://app.leg.wa.gov/RCW/default.aspx?cite=38.52.430
https://1.next.westlaw.com/Document/I0fc1b6c0bd1011e8afcec29e181e0751/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa60000016bb4b91b1e3b6574f0%3FNav%3DCASE%26fragmentIdentifier%3DI0fc1b6c0bd1011e8afcec29e181e0751%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=992eb37315df7f1ed59de03ce502d1d4&list=ALL&rank=2&sessionScopeId=78defec52d0749e6de9ac6c17b632b5f2096a559307f80190c0054d956d4e297&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://app.leg.wa.gov/RCW/default.aspx?cite=10.101.010
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://app.leg.wa.gov/RCW/default.aspx?cite=10.101.010
http://app.leg.wa.gov/RCW/default.aspx?cite=9.92.070
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.170
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.170
http://app.leg.wa.gov/rcw/default.aspx?cite=13.04.030
http://app.leg.wa.gov/rcw/default.aspx?cite=13.04.030
http://app.leg.wa.gov/rcw/default.aspx?cite=13.04.011
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.265
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eighteen and twenty-one, if the applicable statute so authorizes. See generally, 

Davis v. Dept. of Licensing, 137 Wn. 2d 957, 977 P.2d 554 (1999).  
  

In 2015, the legislature eliminated most nonrestitution legal financial obligations 

for juveniles convicted of “less serious crimes”. The intent of this change was to 

help juveniles understand the consequences of their actions, without placing 

insurmountable burdens on their becoming productive members of society. More 

specifically, juveniles who cannot afford to pay their LFOs cannot seal their 

juvenile records once they turn eighteen and may have difficulty finding 

employment.  See note following RCW 13.50.010. In 2015, RCW 9A.20.021 was 

amended to generally prohibit imposition of a fine on a juvenile offender. In 

addition, cities, towns or counties may not impose any fines or costs associated 

with juvenile offenses, except where expressly authorized by statute RCW 

13.40.720.  The 2015 legislature removed fines and costs under RCW 

46.61.5055 for a juvenile convicted of an adult or minor DUI or physical control. 

RCW 46.61.5055 (as amended by 2015 Wash. Laws ch. 265 sec. 33). 
 

A juvenile may not be assessed a crime lab analysis fee under RCW 43.43.690 

or a crime victim penalty assessment under RCW 7.68.035. A juvenile already 

under obligation to pay LFOs other than restitution, the victim penalty 

assessment (RCW 7.68.035) or the crime lab analysis fee (RCW 43.43.690), 

may petition the court for modification or relief from those LFOs for good cause 

shown. RCW 13.40.192(2).  
 

D. Public Safety and Education Assessment (PSEA) 
 

Pursuant to RCW 3.62.090(1), there shall be assessed and collected in addition 

to any fines, forfeitures, or penalties assessed, other than for parking infractions, 

by all courts organized under Title 3 or Title 35 RCW, a public safety and 

education assessment (PSEA) equal to seventy percent (70%) of such fines, 

forfeitures, or penalties. The assessment required by this section shall not be 

suspended or waived by the court. This assessment is only imposed where the 

court imposes a fine or penalty after a determination of ability to pay and 

indigency under  RCW 10.01.160. The PSEA is calculated as a percentage of the 

fine assessed by the court. This assessment is mandatory unless the court 

waives the fine or penalty. If the court does not impose a fine the PSEA is not 

imposed. If the judge does not order the PSEA be added to the fine (this means 

the PSEA is paid by defendant in addition to the fine) then the PSEA is taken out 

of the fine. 

[NOTE: The additional fifty percent (50%) PSEA assessment does not apply to fines 
levied under RCW 46.61.5055. See RCW 3.62.090(2).] 

https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1999129674&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ibc8db05a54554a2ab77d16a8731ac5d2&firstPage=true&CobaltRefresh=48391
http://apps.leg.wa.gov/rcw/default.aspx?cite=13.50.010
http://app.leg.wa.gov/rcw/default.aspx?cite=9A.20.021
http://app.leg.wa.gov/RCW/default.aspx?cite=13.40.720
http://app.leg.wa.gov/RCW/default.aspx?cite=13.40.720
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/rcw/default.aspx?cite=43.43.690
http://app.leg.wa.gov/rcw/default.aspx?cite=7.68.035
http://app.leg.wa.gov/rcw/default.aspx?cite=7.68.035
http://app.leg.wa.gov/rcw/default.aspx?cite=43.43.690
http://app.leg.wa.gov/rcw/default.aspx?cite=13.40.192
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST3.62.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST3.62.090&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=3
http://apps.leg.wa.gov/rcw/default.aspx?cite=35
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST3.62.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST3.62.090&HistoryType=F
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E. Breath Test Fee 
 

In addition to penalties set forth in 46.61.5055, a two hundred and fifty dollar fee 

($250) shall be assessed to an adult offender  who is either convicted, sentenced 

to a lesser charge, or given deferred prosecution, as a result of an arrest for 

violating RCW 46.61.502, 46.61.504, 46.61.520, or 46.61.522. This fee is for the 

purpose of funding the Washington state toxicology laboratory and the 

Washington state patrol for grants and activities to increase the conviction rate 

and decrease the incidence of persons driving under the influence of alcohol or 

drugs. RCW 46.61.5054. Upon a verified petition by the person assessed the fee, 

the court may suspend payment of all or part of the fee if it finds that the person 

does not have the ability to pay. 
 

[NOTE: This fee applies to felony DUIs.] 

F. Crime Lab Analysis Fee 
 

The crime lab fee is mandatory. State v. Jesse Johns, 15 Wn. App. 2d 775, 477 

P.3d 522 (2020), rev. denied, 197 Wn.2d 1008 (2021). When an adult offender 

has been adjudged guilty of violating any criminal statute of this state and a crime 

laboratory analysis was performed by a state crime laboratory, in addition to any 

other disposition, penalty, or fine imposed, the court shall levy a crime laboratory 

analysis fee of one hundred dollars ($100) for each offense for which the person 

was convicted. Upon a verified petition by the person assessed the fee, the court 

may suspend payment of all or part of the fee if it finds that the person does not 

have the ability to pay the fee. RCW 43.43.690(1). 

 [NOTE: This fee applies to felony DUIs.] 

G. Criminal Justice Funding Penalty 
 

In addition to any other penalties, upon conviction of a violation of Title 46 RCW 

that is a misdemeanor or gross misdemeanor, the court shall also impose a 

penalty of fifty dollars ($50) for reimbursement of local government criminal 

justice expenses in accordance with RCW 46.64.055.  The court may not reduce, 

waive, or suspend the additional penalty unless the court finds the offender to be 

indigent.  If a community service program for offenders is available in the 

jurisdiction, the court shall allow offenders to offset all or a part of the penalty by 

participation in the community service program.  

[NOTE: The PSEA assessments that apply to this penalty are both the 70 percent 
assessment at RCW 3.62.090(1) and the 50 percent assessment at RCW 3.62.090.] 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.520
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.522
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5054&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5054&HistoryType=F
https://1.next.westlaw.com/Document/Ia1f8c9403f4d11eb960a9329eed1cde2/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad6ad3b0000017bf03de18d3de70cfa%3Fppcid%3D8af16687f4c14893abc16039f833418c%26Nav%3DCASE%26fragmentIdentifier%3DIa1f8c9403f4d11eb960a9329eed1cde2%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=be3379d22cd0992b20213bb32ac52a5a&list=ALL&rank=2&sessionScopeId=bf3de53c59e62f25fe3c37b2818e70ac22883dd7bfa06326ef8fd6e00e124f45&ppcid=8af16687f4c14893abc16039f833418c&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ia1f8c9403f4d11eb960a9329eed1cde2/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad6ad3b0000017bf03de18d3de70cfa%3Fppcid%3D8af16687f4c14893abc16039f833418c%26Nav%3DCASE%26fragmentIdentifier%3DIa1f8c9403f4d11eb960a9329eed1cde2%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=be3379d22cd0992b20213bb32ac52a5a&list=ALL&rank=2&sessionScopeId=bf3de53c59e62f25fe3c37b2818e70ac22883dd7bfa06326ef8fd6e00e124f45&ppcid=8af16687f4c14893abc16039f833418c&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST43.43.690&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST43.43.690&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.64.055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.64.055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST3.62.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST3.62.090&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST3.62.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST3.62.090&HistoryType=F
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§ 22.7  Expense of an Emergency Response  

 

A person whose intoxication causes an incident resulting in an appropriate emergency 

response, and who, in connection with the incident, has been found guilty of or has had 

their prosecution deferred for (1) driving while under the influence of intoxicating liquor 

or any drug, RCW 46.61.502; (2) physical control, RCW 46.61.504; (3) operating an 

aircraft under the influence of intoxicants or drugs, RCW 47.68.220; (4) use of a vessel 

while under the influence of alcohol or drugs, RCW 79A.60.040; (5) vehicular homicide 

while under the influence of intoxicating liquor or any drug, RCW 46.61.520(1)(a); or (6) 

vehicular assault while under the influence of intoxicating liquor or any drug, RCW 

46.61.522(1)(b), is liable for the expense of an emergency response by a public agency 

to the incident. RCW 38.52.430.  

Emergency, for purposes of RCW 38.52.010 is defined as an “incident that 
requires a normal police, coroner, fire, rescue, emergency medical services, 
or utility response as a result of a violation of one of the statutes enumerated 
in RCW 38.52.430.” RCW 38.52.010(6)(b).   

 

Where the court, in its discretion (and in accordance with RCW 10.01.160) imposes this 

LFO, the expense of an emergency response is a charge against the person liable for 

expenses under this section. The charge constitutes a debt of that person and is 

collectible by the public agency incurring those costs in the same manner as in the case 

of an obligation under a contract, expressed or implied. Following a conviction of an 

offense listed in this section, and prior to sentencing, the prosecution may present to the 

court information setting forth the expenses incurred by the public agency for its 

emergency response to the incident.  

Upon a finding by the court that the expenses are reasonable, the court shall order the 

defendant to reimburse the public agency. The cost reimbursement shall be included in 

the sentencing order as an additional monetary obligation of the defendant and may not 

be substituted for any other fine or cost required or allowed by statute. The court may 

establish a payment schedule for the payment of the cost reimbursement, separate from 

any payment schedule imposed for other fines and costs.  

All payments for the cost reimbursement must be remitted directly to the public agency 

or agencies that incurred the cost associated with the emergency response. RCW 

38.52.430. 
 

In no event shall a person's liability under this section for the expense of an emergency 

response exceed two thousand five hundred dollars ($2500) for a particular incident. If 

more than one public agency makes a claim for payment from an individual for an 

emergency response to a single incident under the provisions of this section, and the 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.504
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST47.68.220&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST47.68.220&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST79A.60.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST79A.60.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.520&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.520&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.522&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.522&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.522&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.522&HistoryType=F
http://app.leg.wa.gov/rcw/default.aspx?cite=38.52.430
http://app.leg.wa.gov/rcw/default.aspx?cite=38.52.010
http://app.leg.wa.gov/rcw/default.aspx?cite=38.52.430
http://app.leg.wa.gov/rcw/default.aspx?cite=38.52.010
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
https://app.leg.wa.gov/RCW/default.aspx?cite=38.52.430
https://app.leg.wa.gov/RCW/default.aspx?cite=38.52.430
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sum of the claims exceeds the amount recovered, the division of the amount recovered 

shall be determined by an interlocal agreement consistent with the requirements of 

chapter 39.34 RCW. 

[NOTE: This fee applies to felony DUIs.] 

 

§ 22.8  Mandatory Jail  

A. Mandatory Jail must be Served by Consecutive Days 

Any mandatory minimum sentence shall be served by consecutive days unless 

suspended as otherwise provided by law. RCW 46.61.5151. The mandatory 

minimum consecutive hours or days of any jail sentence for a DUI or physical 

control conviction may not be suspended, unless the judge finds the imposition of 

the jail sentence will impose a substantial risk to the defendant’s physical or 

mental well-being. RCW 46.61.5055.  The offender has the burden to show this 

risk of harm.  

[NOTE: The law does not allow the judge to enter a finding that jail would pose a 

substantial mental or physical risk for a person with no prior offense within 7 years.] 

Whenever the mandatory minimum sentence is suspended, the court must state, 

in writing, the reasons for granting the suspension and the facts upon which the 

decision is based. RCW 46.61.5055 (this language is set out in each sentencing 

sub-section of the statute except for a person with no prior offense within 7 

years). 

In addition to any nonsuspendable mandatory jail required under RCW 

46.61.5055, whenever the court imposes up to 364 days in jail, the court must 

also suspend, “but shall not defer”, a period of confinement, for a period not 

exceeding five years. RCW 46.61.5055(11). See also RCW 9.92.080 (sentence 

on conviction of two or more counts). 

Whenever the combination of jail time and electronic home monitoring or 

alternative sentence would exceed three hundred sixty-four days, the offender 

shall serve the jail portion of the sentence first, and the electronic home 

monitoring or alternative portion of the sentence shall be reduced so that the 

combination does not exceed three hundred sixty-four days. RCW 

46.61.5055(12). 

B. Intermittent or Nonconsecutive Jail Allowed 

The sentencing court may allow persons convicted of DUI or physical control to 

fulfill the terms of their sentence in nonconsecutive or intermittent time periods. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=39.34
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5151&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5151&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9.92.080&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9.92.080&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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However, any mandatory minimum sentence shall be served consecutively day-

by-day unless suspended as otherwise provided by law. RCW 46.61.5151. 
 

C. Extraordinary Medical Placement by Jail Allowed 

An offender serving a sentence under RCW 46.61.5055, whether or not a 

mandatory minimum term has expired, may be granted an extraordinary medical 

placement by the jail administrator subject to the standards and limitations set 

forth in RCW 9.94A.728(3). RCW 46.61.5055(13). 

§ 22.9  Mandatory Electronic Home Monitoring 

A. Generally 

1. Discretionary Electronic Home Monitoring in Lieu of Jail for Persons 
with no Prior Offense within 7 years 

The judge has discretion to allow a fixed minimum number of days of 

electronic home monitoring (EHM) in lieu of the mandatory jail for a person 

with no prior offense within 7 years. RCW 46.61.5055(1)(a); RCW 

46.61.5055(1)(b). The allowable substitution of EHM depends on the level 

of breath test. See § 22.18 (no prior offense).  

[NOTE: The judge must either impose the consecutive hours or the minimum EHM for 

a first offender. The law does not allow the judge to enter a finding that jail would pose 

a substantial mental or physical risk.]  
 

2. Mandatory Electronic Home Monitoring following Jail for Repeat 
Offenders. 

For offenders with prior offenses, the legislature imposes periods of 

mandatory electronic home monitoring. The defendant must pay the cost 

of electronic home monitoring. RCW 46.61.5055 (this language is set out 

in each sentencing sub-section of the statute). The court may require the 

monitoring device to include an alcohol detection breathalyzer and the 

court may limit the amount of alcohol the offender may consume during 

the monitoring period. RCW 46.61.5055 (this language is set out in each 

sentencing sub-section of the statute). If a city or county has a 24/7 

sobriety program, the sentencing scheme allows imposition of participation 

in the program, in lieu of electronic home monitoring as an option for some 

defendants and requires it for others. See 36.28A.RCW.  

The periods of mandatory monitoring are discussed in § 22.18 (no prior offense); 

§ 22.19 (one prior); §22.20 (two prior offenses). 

  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5151&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5151&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9.94A.728&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9.94A.728&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A
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B.  Waiver of Mandatory Electronic Home Monitoring 

The court may waive the mandatory minimum term of EHM but must state in 

writing the reasons for granting the waiver and the facts upon which the wavier is 

based. RCW 46.61.5055(12). A court may waive the requirement of the 

mandatory term of EHM when: 

(a) The offender does not have a dwelling, telephone service, or any other 
necessity to operate an electronic home monitoring system. However, if a 
court determines that an alcohol monitoring device utilizing wireless 
reporting technology is reasonably available, the court may require the 
person to obtain such a device during the period of required electronic 
home monitoring; 

 

(b) The offender does not reside in the state of Washington; or 
 

(c) The court determines that there is reason to believe that the offender 
would violate the conditions of the electronic home monitoring penalty. 
  

If the court waives any mandatory EHM, it shall impose an alternative sentence 

with similar punitive consequences. The alternative sentence may include, but is 

not limited to, use of an ignition interlock device, the 24/7 sobriety program 

monitoring, additional jail time, work crew, or work camp. RCW 46.61.5055(12).  

C.  Where Jail Poses a Substantial Risk to Offender’s Well-being 
only a Period of Extended EHM or 24/7 Sobriety Program may be 
Imposed in lieu of Mandatory Minimum Sentence  
 

A judge may suspend or convert the mandatory jail and EHM (for persons with 

prior offenses within 7 years) only upon a finding, in writing, that imposition would 

impose a substantial risk to the offender’s physical or mental well-being. The 

burden is on the offender to show the risk of harm. Upon such a finding the 

sentencing scheme sets out a mandatory minimum term of EHM or 24/7 sobriety 

program. The law no longer allows a judge to impose any jail once such a finding 

is made. The judge may not make such a finding for a person with no prior 

offense within 7 years.  

 

D. Calculation of Post-Conviction EHM in Offender Sentencing 
 

Post-conviction electronic home detention is considered confinement for 

purposes of calculating an offender’s maximum sentence. Whenever the 

combination of jail time and electronic home monitoring or alternative sentence 

would exceed three hundred sixty-four (364) days, the offender shall serve the 

jail portion of the sentence first, and the electronic home monitoring or alternative 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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portion of the sentence shall be reduced so that the combination does not 

exceed three hundred sixty-four (364) days. RCW 46.61.5055(12).  

[NOTE: Pretrial EHM does not count as custody and credit against mandatory jail time 
for a DUI or physical control conviction. City of Bremerton v. Bradshaw, 121 Wn.App. 
410, 88 P.3d 438 (2004). See § 1.7 for discussion of credit for pretrial EHM.] 

 

§ 22.10  Imposition of 24/7 Sobriety Program 

A. 24/7 Sobriety Program-Generally. 
 

The 24/7 sobriety program is discussed in more detail in § 32.  

In 2013, the legislature created a “24/7 sobriety program” for the purpose of 

implementing alternatives to incarceration for offenders convicted of DUI or 

physical control with one or more prior convictions. See RCW 36.28A.300. The 

legislature set a goal of implementing 24/7 sobriety programs statewide by 2017. 

In 2016, the legislature allowed alternatives to the mandatory minimum jail 

sentencing and mandatory license suspension for first offenders who participate 

in a 90-day program. 

“24/7 sobriety program” means a program in which participants submit to testing 

to determine presence of alcohol or drugs. The testing must take place at a 

location or locations designated by the participating (monitoring) agency, or with 

the concurrence of the Washington association of sheriffs and police chiefs, by 

an alternate method. See RCW 36.28A.330. The DUI sentencing statute, RCW 

46.61.5055 gives the judge discretion to order a person into a 24/7 sobriety 

program as an alternative to electronic home monitoring, under some 

circumstance. In some circumstances, the judge is required to impose the 

program, if available, at sentencing.  

This program may be administered by a “participating agency” as defined in 

RCW 36.28A.330(3). Such an agency must be located within the state and have 

a written agreement with the Washington association of sheriffs and police 

chiefs. A city or county may accept donations, gifts, grants and other assistance 

to defray the participating agency’s program costs.  

 

RCW 36.28A.380 prohibits a judge from waiving or reducing fees or associated 

costs charged for participation in a 24/7 sobriety program.  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004369634&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004369634&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004369634&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004369634&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.300
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.330
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.330
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.380
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B. Mandatory and Discretionary Imposition of 24/7 Program at 
Sentencing-Generally 

 

A person is eligible to participate in 24/7 sobriety monitoring program if the 

person has been charged with or convicted of a violation of DUI or physical 

control, or those crimes listed as a “prior offense” in RCW 46.61.5055, in which 

the use of alcohol or drugs was a contributing factor in the crime and who has 

been ordered by the court to participate in the program. RCW 36.28A.330.  There 

is no requirement the person be dependent on alcohol or drugs or have a prior 

offense. 
 

In 2017, the legislature created a sentencing option that allows a period of 

enrollment in a 24/7 program in lieu of the mandatory minimum term of jail for 

persons with no prior offenses within seven years. The legislature also provided 

that for a person with one prior offense within seven years, In lieu of the 

mandatory term of imprisonment and EHM, the court may order a minimum of 

number of days in jail and either a statutory minimum term of EHM or a statutory 

minimum period of 24/7 sobriety program monitoring. The court may consider the 

offender’s pretrial 24/7 sobriety program monitoring as fulfilling a portion of 

posttrial sentencing. [2017 Wash. Laws ch. 336 sec. 6, eff. 7/23/17]. For a person 

with two prior offenses within seven years, if a 24/7 program is available in the 

jurisdiction, the judge must order statutory minimum period of 24/7 sobriety 

monitoring. RCW 46.61.5055(3).  Where a jurisdiction has a 24/7 sobriety 

program available and verified, the judge has discretion to order an ignition 

interlock device in lieu of the program or installation of an ignition interlock device 

in addition to participation in the 24/7 sobriety program. RCW 46.61.5055(5). The 

court must notify DOL of a person’s entry and removal into a 24/7 sobriety 

program. See RCW 46.61.5055(8); RCW 36.28A.390. 
 

 

 

 

C. Penalty for Violation of 24/7 Program Terms or Payments 
 

1.  Mandatory Minimum Penalties for Violation. 
 

 

State law sets out a penalty schedule for violation of terms of participation 

or payment of fees or costs of the 24/7 sobriety program. RCW 

36.28A.390  and allows for immediate arrest where an officer has 

probable cause to believe the participant has either violated terms of the 

program or failed to pay fees or costs.  

A general authority Washington peace officer, as defined in 
RCW 10.93.020, who has probable cause to believe that a 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.330
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.93.020
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participant has violated the terms of participation in the 24/7 
sobriety program may immediately take the participant into 
custody and cause him or her to be held until an appearance 
before a judge on the next judicial day. 
 

RCW 36.28A.390(1). 
 

RCW 36.28A.390 sets out penalties for violations both to persons placed in 

the program pretrial and those convicted.  The statute makes mandatory a 

written warning for a first violation and imposition of a minimum number of 

days “imprisonment” for subsequent violations. A violation includes failure 

to pay the required fees or associated costs pretrial.  
 

The mandatory penalty for a participant who violates the terms of 

participation in the 24/7 sobriety program or does not pay the required fees 

or associated costs shall, at a minimum: 
 

(a) Receive a written warning notice for a first violation; 
 

(b) Serve a minimum of one-day imprisonment for a second violation; 
 

(c) Serve a minimum of three days imprisonment for a third violation; 
 

(d) Serve a minimum of five days for a fourth violation; and 
 

(e) For a fifth or subsequent violation Serve a minimum of seven days 
imprisonment. 

 

 

2.  Judge’s Discretion to Remove Participant and Mandatory Notice to 
DOL within Five Days. 
 

The court may remove a participant from the 24/7 sobriety program at any 

time for noncompliance with the terms or participation. If the participant is 

removed from the 24/7 sobriety program, the court shall send written notice 

to the department of licensing within five business days. RCW 36.28A.390.  
 

D. Installation of Ignition Interlock Device may be Ordered during or 
in Lieu of 24/7 Sobriety Program 
 

In any county or city where a 24/7 sobriety program is available and verified by 

the Washington Association of Sheriffs and Police Chiefs, the court shall: 

a. Order the person to install and use a functioning ignition interlock or other 
device in lieu of a period of 24/7 sobriety program monitoring; 

 

b. Order the person to a period of 24/7 sobriety program monitoring pursuant 
to RCW 46.61.5055; or 

 

http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
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c. Order the person to install and use a functioning ignition interlock or other 
device in addition to a period of 24/7 sobriety program monitoring pursuant 
to RCW 46.61.5055. 

 

 

E.  Substitution of 24/7 Sobriety Program Monitoring In lieu of Jail 
for First Offender 

 

Participation in a 24/7 sobriety program monitoring may substitute for mandatory 

minimum jail and stay mandatory license suspension, in some circumstances. 

See § 22.16, discussing mandatory license suspension following conviction. The 

substitution is allowed only for persons with no prior offenses, within 7 years. The 

substitution is within the judge’s discretion. The judge also has discretion to 

consider the offender’s pretrial 24/7 sobriety program monitoring as fulfilling a 

portion of post-trial sentencing. RCW 46.61.5055(1). [2017 Wash. Laws ch. 336 

sec. 6, eff. 7/23/17]. 
 

1. Person with No Prior and BAC less than .15. 
 

For a person who has a BAC of less than .15 (or where there is no test, but 

not because of a refusal) the court may substitute ninety-day period of 24/7 

sobriety monitoring program.  
 

 

2. Person with No Prior and BAC less than .15. 
 

For a person with a BAC test .15 or greater (or no test because of a 

refusal) the court may substitute a 120-day period of 24/7 sobriety 

program monitoring.  
 

See § 32 for more discussion about these programs.  
 

 

§ 22.11  Substance Use Disorder Assessment and Treatment 

A. Generally 
 

Pursuant to RCW 46.61.5055(8), an offender punishable under RCW 46.61.5055 

is subject to the substance use disorder assessment and treatment provisions of 

RCW 46.61.5056. “Treatment”, defined in RCW 46.61.5055(14), means 

substance use disorder treatment licensed or certified by the department of 

health. A person who is subject to the assessment and treatment provision shall 

be required by the court to complete an alcohol drug information school or to 

complete more intensive treatment, in a substance use disorder treatment 

program, as determined by the court. The Court must notify DOL whenever it 

orders a person to complete a course or treatment program pursuant to RCW 

46.61.5056. See RCW 71.24 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5056&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5056&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5056
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5056
http://app.leg.wa.gov/RCW/default.aspx?cite=71.24


  

09/2022 DUI Bench Book  22-24  § 22 Sentencing and Probation 

B.  Mandatory Diagnostic Evaluation and Treatment 
Recommendation  
 

A defendant convicted of non-felony DUI or physical control must obtain a 

diagnostic evaluation and treatment recommendation prepared under the 

direction of the court by a substance use disorder treatment program approved 

by the department of health or by a qualified person from a probation department 

approved by the department of social and health services. RCW 46.61.5056(2). 

"Approved substance use disorder treatment program" means a program for 

persons with a substance use disorder provided by a treatment program licensed 

or certified by the department as meeting standards adopted under RCW 71.24. 

The department of health has the authority to create standards for alcohol 

treatment programs and providers. RCW 46.61.5056(3). See RCW 71.24.630. 

See also WAC 246-341-0820 (assessment services); WAC 246-341-0815 

(treatment requirement for substance use disorder). 

C.  Court Ordered Treatment 
 

Based on the diagnostic evaluation, the court shall determine whether the person 

shall be required to complete a course in an alcohol and drug information school 

licensed or certified by the department of health or more intensive treatment in a 

substance use disorder treatment program licensed or certified by the 

department of health.  RCW 46.61.5056(2).  

Standards for approval for substance use disorder treatment programs are 

prescribed by the department of health. RCW 46.61.5056(3).  See generally 

RCW 71.24. The court shall notify the department of licensing whenever it orders 

a person to complete a course or treatment program following conviction for a 

DUI or physical control. RCW 46.61.5056(1). 

1. Court Ordered “Expanded Alcohol Assessment”. 

For a person with one prior offense, the court shall order a person to have 

an “expanded alcohol assessment and treatment, if deemed appropriate 

by the assessment”. RCW 46.61.5055(2). For a person with two prior 

offenses, the court shall order an expanded alcohol assessment and 

treatment, if deemed appropriate by the assessment. RCW 46.61.5055(3).  

2. Notice by Court to Department of Health of Agency Failure to Report 
Non-compliance. 

 

The court shall notify the department of licensing and the department of 

health of any failure by an agency to so report noncompliance. Any 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5056&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5056&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=71.24
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5056
http://app.leg.wa.gov/RCW/default.aspx?cite=71.24.630
https://app.leg.wa.gov/WAC/default.aspx?cite=246-341-0820
https://app.leg.wa.gov/WAC/default.aspx?cite=246-341-0815
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5056
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5056&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5056&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=71.24
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5056&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5056&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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agency with knowledge of noncompliance that fails to so report shall be 

fined two hundred fifty dollars. Upon three such failures by an agency 

within one year, the Department of Health shall revoke the agency's 

license or certification under this section. RCW 46.61.5056(4).  

 

D.  Driver’s License Suspension for Treatment Noncompliance  
 

If the license suspension is the result of a nonfelony violation of RCW 46.61.502 

or 46.61.504, DOL shall determine the person’s eligibility for licensing based 

upon the reports provided by the substance use disorder agency or probation 

department designated under RCW 46.61.5056. The Department shall deny 

reinstatement until enrollment and participation in an approved program has 

been established and the person is otherwise qualified. RCW 46.20.311. 

If the violation is for a felony DUI or physical control, DOL shall determine the 

person’s eligibility for licensing based upon the reports provided by the substance 

use disorder agency required under RCW 46.61.524 and shall deny 

reinstatement until satisfactory progress in an approved program has been 

established and the person is otherwise qualified. See RCW 46.20.311. 

E.  Suspension for Incompetence due to Alcohol or Drug 
Dependence 

DOL is also authorized to suspend the license or privilege to drive upon a 

showing by its records or other sufficient evidence that the licensee is 

incompetent to drive due to an alcohol or drug dependency or abuse problem 

(and the person is not in treatment). This includes a person who has been 

classified as an alcoholic, drug addict, alcohol abuser, or drug abuser by a 

program approved by the department of social and health services. The 

department may, however, issue a license if the person: (a) Has been granted a 

deferred prosecution under chapter 10.05 RCW; or (b) Is satisfactorily 

participating in or has successfully completed an alcohol or drug abuse treatment 

program approved by the department of social and health services and has 

established control of his or her alcohol or drug abuse problem. See RCW 

46.20.291(4); RCW 46.20.031.  
 

§ 22.12  Mandatory Conditions of Probation 

A. Five-Year Probationary Period Authorized 

In addition to any nonsuspendable and nondeferrable jail sentence required by 

RCW 46.61.5055, whenever a court imposes up to 364 days in jail, the court 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5056&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5056&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.504
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5056
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.311
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.524
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.311
https://app.leg.wa.gov/RCW/default.aspx?cite=10.05
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.291&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.291&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.291&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.291&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.031
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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shall also suspend but shall not defer a period of confinement for a period not 

exceeding five years. RCW 46.61.5055(11)(a).  
 

 B.  Conditions of Probation required by State Law 

When the court suspends jail for a period of probation, it must impose the 

following five mandatory conditions of probation: 

1. Not driving a motor vehicle within this state without a valid license to drive; 

2. Not driving a motor vehicle within this state without proof of liability 

insurance or other financial responsibility for the future pursuant to RCW 

46.30.020; 

3. Not driving or being in physical control of a motor vehicle within this state 

while having an alcohol concentration of 0.08 or more or THC 

concentration of 5.00 nanograms per milliliter of whole blood or higher 

within two hours after driving; and 

4. Not refusing to submit to a test of his or her breath or blood to determine 

alcohol or drug concentration upon request of a law enforcement officer 

who has reasonable grounds to believe the person was driving or was in 

actual physical control of a motor vehicle within this state while under the 

influence of intoxicating liquor or drug. 

5. Not driving a motor vehicle in this state without a functioning ignition 

interlock device as required by the department under RCW 46.20.720(3). 

RCW 46.61.5055(11)(a). 

C.  Violation of Mandatory Conditions of Probation 
 

 

1. Mandatory Confinement for Each Violation. 

Generally, the sentence may be imposed in whole or in part upon violation 

of a condition of probation during the suspension period RCW 

46.61.5055(11)(a). However, for each violation of a mandatory condition of 

probation, the court shall order the convicted person to be “confined for 

thirty days, which shall not be suspended or deferred.” RCW 

46.61.5055(11)(b). 
 

[NOTE: This section of the statute uses the word “confinement”, in contrast to the 
sentencing penalty sections which use the term “imprisonment.” Some judges interpret 
the more general language “confinement” to allow for EHD as an alternative to jail.]  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.30.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.30.020&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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2. Mandatory License Suspension follows Violation.  

For each incident involving a violation of a mandatory condition of 

probation, the license, permit, or privilege to drive of the person shall be 

suspended by the court for thirty days or, if such license, permit, or 

privilege to drive already is suspended, revoked, or denied at the time the 

finding of probation violation is made, the suspension, revocation, or 

denial then in effect shall be extended by thirty days. RCW 

46.61.5055(11)(c).  

 

3.   Obligation to Notify DOL of Violation of Mandatory Probation 

Condition. 
 

The court shall notify DOL of any suspension, revocation, or denial or any 

extension of a suspension, revocation, or denial imposed under this 

section. RCW 46.61.5055(11)(c). 

D.  Imposition of Probation Costs 
 

A judge of a court of limited jurisdiction has authority to levy a monthly 

assessment for probation services, not to exceed one hundred (100) dollars. 

RCW 10.64.120. Probation costs are discretionary costs subject a determination 

of defendant’s ability to pay pursuant to RCW 10.01.160.  

§ 22.13  Discretionary Conditions of Probation 

A. Generally 
 

The court may also impose other conditions of probation, as authorized by law, 

such as: nonrepetition, abstinence, installation of an ignition interlock device on 

the probationer’s motor vehicle, alcohol or drug treatment, supervised probation 

or other conditions that may be appropriate. The sentence may be imposed in 

whole or part upon violation of a condition of probation during the suspension 

period. RCW 46.61.5055(11)(a). 

B. Court Ordered Abstinence and Monitoring 
 

If the court orders a person remain abstinent as a probation condition, the court 

may order alcohol monitoring at defendant’s expense. RCW 46.61.5055(5)(b). If 

the court orders that a person refrains from consuming any alcohol, the court 

may order the person to submit to alcohol monitoring through an alcohol 

detection breathalyzer device, transdermal sensor device, or other technology 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
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http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
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designed to detect alcohol in a person's system. The person shall pay for the 

cost of the monitoring, unless the court specifies that the cost of monitoring will 

be paid with funds that are available from an alternative source identified by the 

court. The county or municipality where the penalty is being imposed shall 

determine the cost. RCW 46.61.5055(5)(b). This is a discretionary legal financial 

obligation and may only be imposed in accordance with provisions of RCW 

10.01.160.  

1. Use of Random UAs to Monitor Abstinence. 

In State v. Olsen,189 Wn.2d 118, 399 P.3d 1141 (2017), the Court held 

requiring a probationer convicted of DUI to submit to random urinalysis 

testing for alcohol, cannabis, and/or nonprescribed drugs did not violate 

the probationer’s privacy interests under article 1, section 7 of the State 

Constitution because, under the facts of the case, they were conducted 

with authority of law.  In Olsen, the Court held the State has a compelling 

interest in supervising a probationer to assess his or her progress toward 

rehabilitation and compliance with probation conditions. The Court found 

the random UA testing was narrowly tailored to monitor such compliance.  

While random UAs of DUI probationers do implicate privacy 
interests, the UAs here are narrowly tailored and imposed to 
monitor compliance with a valid probation condition. The 
judgment and sentence impliedly limits the scope of testing to 
monitor only for alcohol and controlled substances. Taking 
into consideration Olsen’s reduced privacy interests as a 
probationer, we conclude that the random UAs here were 
conducted with “authority of law” under article 1, section 7 of 
our state constitution. 

State v. Olsen, 189 Wn.2d 118, 399 P.3d 1141_ (2017).  

2.  Use of Medical Cannabis may be Prohibited on Probation. 
 

A qualifying patient for use of medical cannabis under RCW 69.51A.040 

may not use cannabis while supervised on probation for a criminal 

conviction if the court has determined use is inconsistent with and contrary 

to his or her supervision. Such a person may not assert being a “qualified 

patient” as a defense at a probation revocation hearing. RCW 69.51A.055.  

C. Order Not to Have Any “Criminal Law Violations” 
 

The court may also order a person not to have any “criminal law violations” as a 

condition of a suspended or deferred sentence. In City of Aberdeen v. Regan, 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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https://1.next.westlaw.com/Document/Ib17522d07bf411e7bcf2cc0f37ee205d/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f0000015e5802cf923522dacb%3FNav%3DCASE%26fragmentIdentifier%3DIb17522d07bf411e7bcf2cc0f37ee205d%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e132a8bdee741fca32126d7e31e6b015&list=ALL&rank=1&sessionScopeId=7d58828cfe2b04758619ac042713179f95c25215512944ff9e40a5e21412754b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib17522d07bf411e7bcf2cc0f37ee205d/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f0000015e5802cf923522dacb%3FNav%3DCASE%26fragmentIdentifier%3DIb17522d07bf411e7bcf2cc0f37ee205d%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e132a8bdee741fca32126d7e31e6b015&list=ALL&rank=1&sessionScopeId=7d58828cfe2b04758619ac042713179f95c25215512944ff9e40a5e21412754b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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http://apps.leg.wa.gov/rcw/default.aspx?cite=69.51A.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=69.51A.055
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170 Wn.2d 103, 239 P.3d 1102 (2010), the Court held this probation condition is 

not vague and a court is neither required to find a new law violation beyond a 

reasonable doubt nor must there be a conviction prior to revocation for violation 

of this condition. 

§ 22.14  Restitution Allowed 

 

In addition to the statutory provision in RCW 46.61.5055(11)(a), the judge has all 

sentencing authority allowed in Title 9 RCW; Title 9A RCW; Title 3 RCW (or Chapter 

35.20 RCW for courts organized under that chapter). See RCW 9.92.060(2); RCW 

9A.20.030(1). There is a strong public policy in Washington to provide restitution 

whenever possible. State v. Harris, 181 Wn. App. 969, 327 P.3d 1276 (2014), rev. 

denied, 181 Wn. 2d 1031(2015) (relying on State v. Shannahan, 69 Wn. App. 512, 

517-18, 849 P.2d 1239 (1993)). Restitution statutes under the Sentencing Reform Act 

(SRA) apply only to felonies. State v. Marks, 95 Wn.App. 537, 977 P.2d 606 (1999).  

Court ordered restitution is not an inherent power of the court, it is derived from statutes. 

City of Seattle v. Fuller, 177 Wn.2d 263, 300 P.3d 340 (2013) (statutory language 

referencing superior court in RCW 9.92.060(2) and RCW 9.95.210(2) was not meant to 

divest municipal courts of authority to impose restitution in addition to a fine when 

suspending sentence);  State v. Smith, 119 Wn.2d 385, 831 P.2d 1082 (1992); State v. 

Harris, 181 Wn.App. 969, 327 P.3d 1276 (2014); State v. Thomas, 138 Wn.App. 78, 

81, 155 P.3d 998 (2007)(trial court could find that defendant's DUI caused passenger's 

injuries and order defendant  pay for passenger's medical treatment); State v. Ring, 

134 Wn. App. 716, 141 P.3d 669 (2006) (misdemeanor case). A court may not take bail 

money posted by another on behalf of a defendant and use it to satisfy restitution. State 

v. Paul, 95 Wn.App. 775, 976 P.2d 1272 (1999). The decision of whether or not to 

credit payments to the victim by an insurance carrier against restitution ordered is within 

the trial court’s discretion. State v.Shannahan, 69 Wn.App. 512, 519, 849 P.2d 1239 

(1993). 

The state has the burden to prove, by a preponderance of the evidence, that the victim’s 

loss would not have occurred “but for” the crime. This is proof of the “causal connection” 

required by statute. State v. Tobin, 161 Wn. 2d 517, 166 P.3d 1167 (2007). There is 

not requirement, however, of “foreseeability”. State v. Enstone, 137 Wn 2d 675, 974 

P.2d 828 (1999)(construing restitution requirements under the SRA). To determine 

whether a causal connection exists, the court examines the underlying facts of the 

charged offense and not the name of the crime in question. State v. Harris, 181 Wn. 

App.969, 327 P.3d 1276 (2014). In  Harris, the court upheld an order of restitution for 

funeral expenses where the defendant was convicted of felony hit and run and driving 

with a suspended license. The trial court imposed the restitution upon sentencing only 
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for the DWLS charge, finding that but for Harris’ driving; he would not have hit and killed 

the victim.  

Whether or not Harris was driving carefully is immaterial to deciding whether 
or not his criminal conduct was a “but for cause of the loss…It was this 
criminal act of driving when prohibited from doing so, not the status of 
having a suspended license, that caused the loss. It was his decision to 
drive illegally that placed him behind the wheel on East Marginal Way at the 
time and place Grayson was attempting to cross. 

State v. Harris, 181 Wn. App.969_, 327 P.3d 1276 (2014). 

Nothing in the statutory scheme for district and municipal court judges imposes a limit 

on the restitution a court may order. The court has the authority to order restitution for 

medical treatment and expenses of a passenger’s injuries imposed as part of a DUI 

sentence. The court must make a finding the injuries are related to defendant’s drinking 

and driving. See State v. Thomas, 138  Wn. App. 78, 155 P.3d 998 (2007) (court 

upholds sentencing court’s finding, to the preponderance standard, that the passenger 

would not have been injured but for defendant’s DUI).  

[NOTE: In 2022, laws were amended to allow a judge to relieve an offender of 

restitution payments in full or part if the judge finds the offender does not have the 

“current or likely future ability to pay” and if such restitution is owing to an insurer or 

state agency (except for restitution to the department of labor and industries). This 

change was made to restitution statutes applicable to felony and misdemeanor 

offenders. The term “current ability to pay” was further defined by 2022 amendments to 

RCW 10.01.160(3). These changes go into effect 1/1/2023. See RCW 3.66.120; RCW 

9.94A.750; 9.94A,753; 9.92.060; 9.95.210.] 
 

§ 22.15 Imposition of Victim Impact Panel 

The court may require a person convicted of non-felony DUI or physical control, or who 

enters a deferred prosecution program, to attend a DUI victim impact panel 

presentation. RCW 46.61.5152. The Washington traffic safety commission (WTSC) 

maintains a registry of qualified victim impact panels which meet certain standards. 

RCW 10.01.230. When imposing a victim impact panel as a requirement of sentence, 

the court must order the defendant to attend only a program that meets the minimum 

standards established by the Washington traffic safety commission (WTSC). The judge 

may also order the defendant to attend a panel on the listed registry. RCW 10.01.230.  

The listed registry of DUI victim impact panels may be found at the Washington Traffic 

Safety Commission (WTSC) website. http://www.wtsc.wa.gov/  
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A. Judge has Discretion to Waive Victim Panel Fee 
 

The victim panel shall charge a reasonable fee to all persons required to attend, 

unless otherwise ordered by the court. RCW 10.01.230(e). All victim impact 

panels are required to have a designated facilitator who is responsible, among 

other duties, to maintain appropriate records and communication with referring 

courts and probationary departments regarding attendance or nonattendance. 

RCW 10.01.230(j).  

§ 22.16  Mandatory Licensing Consequences Upon Conviction  

 

A. Court Notice to DOL of Conviction Mandatory 

Revocation or suspension of a driver’s license following conviction for a DUI or 

physical control is mandatory. RCW 46.20.285. Every court shall immediately 

forward to DOL notice of a conviction for a Title 46 RCW offense. RCW 

46.20.270(1). Upon notice of conviction for a DUI or physical control, DOL will 

take action pursuant to RCW 46.61.5055(9). The length of suspension or 

revocation is based on the court abstract showing the breath test, refusal and 

whether there were any priors within 7 years. For purposes of determining a 

defendant’s prior history within 7 years, DOL must refer to the driver’s record 

maintained under RCW 46.52.120. DOL must permanently maintain records of 

conviction for any DUI, physical control, deferred prosecution and any other “prior 

offense”, as defined by RCW 46.61.5055. RCW 46.01.260. 

B. Day-for Day Credit Against Administrative Suspension  

The Department shall grant credit on a day-for-day basis for a suspension, 

revocation, or denial imposed for any portion of a suspension, revocation, or 

denial already served under RCW 46.20.3101 (“per se” administrative license 

sanction) arising out of the same incident. RCW 46.61.5055(9).  

If a person has already served a suspension, revocation or denial under RCW 

46.20.3101 for a period equal to or greater than the period imposed under RCW 

46.61.5055, DOL shall provide notice of full credit, shall provide for no further 

suspension or revocation under RCW 46.61.5055 and shall imposed no 

additional reissue fee for this credit. RCW 46.20.3101(b)(4). This is also the case 

if the person has already served a suspension, revocation, or denial under RCW 

46.61.5055 for a period equal to or greater than the period imposed under RCW 

46.20.3101. See RCW 46.61.5055(9)].  
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C.  Court Delay of Notice to DOL due to Clerical or Court Error-
Judicial Findings and Order 

Upon its own motion or motion of a person, a court may find on the record that 

notice to DOL under RCW 46.20.270 has been delayed for three years or more 

as result of clerical or court error. If so, the court may order that the person’s 

license, permit, or nonresident privilege shall not be revoked, suspended or 

denied for that offense. RCW 46.61.5055(9). The court shall send notice of the 

finding and order to the department and to the person. Upon receipt of the notice 

from the court, the department shall not revoke, suspend, or deny the license, 

permit or nonresident privilege of the person for that offense. RCW 

46.61.5055(9). 

[NOTE: This section applies to felony DUIs.] 

D. License Suspension Stayed in Some Circumstances where 
Offender is Evaluated and Completes or is Enrolled in 24/7 
Program 

 

Where a person has no prior offenses within seven years and a BAC test of less 

than .15 or no test, but not because of a refusal, DOL license suspension 

following conviction may be stayed if the person is evaluated by substance use 

disorder agency or probation department pursuant to RCW 46.20.311 (DOL must 

receive reports by agency recommending treatment program and deny 

reinstatement for non-compliance with program) and the person completes or is 

enrolled in a ninety (90)-day period of 24/7 monitoring. But in no circumstances, 

shall the license suspension be for fewer than two days. Where a person is a first 

offender with a BAC greater than .15, the statutory mandatory suspension may 

be stayed under the same circumstances. The minimum suspension may be no 

less than 4 days. RCW 46.61.5055 (9). This option is not available where 

defendant is convicted and refused a breath test. The administrative suspension 

for a violation of the per se limits under RCW 46.20.3101 may also be stayed if 

the person successfully completes or is enrolled in a pretrial 24/7 sobriety 

monitoring program. 

Where there has been one prior offense within seven years, the revocation is for 

two years or until the person is evaluated by a substance use disorder agency or 

probation department and the person completes or is enrolled in a six-month 

period of 24/7 sobriety program monitoring. In no circumstances shall the license 

suspension be for less than one year. See generally § 32, discussing 24/7 

sobriety programs. 
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§ 22.17 Ignition Interlock Device Requirements 

 

A. Mandatory Order to Comply with DOL Requirements 
 

The court shall require any person convicted of a violation of RCW 46.61.502 or 

RCW 46.61.504 (including a felony DUI) to comply with the rules and 

requirements of the department of licensing regarding the installation and use of 

a functioning ignition interlock device installed on all motor vehicles operated by 

the person. RCW 46.61.5055(5)(a).  
 

B. Court’s has Discretion to Impose IID for its Term of Jurisdiction 
 

The court has the discretion to order an ignition interlock restriction following 

conviction or an order for deferred prosecution, for as long as the court has 

jurisdiction. RCW 46.20.720(1). For a person who has not previously had an 

ignition interlock restriction, the time for restriction is one year. For a person who 

has previously been restricted, the time for restriction is five years and following 

that, the restriction is ten years. RCW 46.20.270(3). Under RCW 46.61.5055, and 

subject to exceptions listed in that statute, the court must order the person 

convicted to apply for an ignition interlock driver’s license. RCW 46.20.270(2). 

See State v. Hernandez, 185 Wn. App. 680, 342 P.3d 820 (2015) (court erred 

when it imposed IID past jurisdictional limit). 

C. Mandatory IID When one or more Passengers Under 16 in 
Vehicle 
 

If the violation was committed while one or more passengers under age 16 were 

in the vehicle, the court must order a mandatory term of ignition interlock device.  

The length of installation depends on whether the alcohol level is above or below 

.15. See § 22.4, discussing child under 16 in the vehicle. See § 23 Ignition 

Interlock Device and Ignition Interlock Driver’s License for further discussion. 

§ 22.18 DUI with no Prior Offense within Seven Years 

 

A. Alcohol Concentration Less Than .15 or No Test Result (not 
because of refusal) 

2A person who is convicted of a non-felony DUI, RCW 46.61.502 or physical 

control, RCW 46.61.504, who has no prior offenses within seven years is 

punished in accordance with the provisions of RCW 46.61.5055(1). This includes 

anyone so convicted, either under the per se prong for alcohol or THC or under 

the “impaired by” prong.  
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A person convicted of DUI or physical control; a person convicted of DUI or 

physical control with an alcohol concentration less than .15; or a person 

convicted of DUI or physical control with no test result indicating the person’s 

alcohol concentration (for reasons other than a test refusal pursuant to RCW 

46.20.308), shall be punished as follows: 
 

1. Jail Time:  Imprisonment for not less than twenty-four consecutive hours 

or more than 364 days.  2020 Amendments to the sentencing statute 

removed language allowing the option to find jail poses a substantial risk 

to offender’s physical or mental well-being.     RCW 46.61.5055(1)(a)(i).  

2. Electronic Home Monitoring In lieu of Jail Time:  In lieu of the 

mandatory minimum term of imprisonment, the court in its discretion may 

order not less than fifteen days (15) of electronic home monitoring.  The 

offender shall pay the cost of electronic home monitoring.  The county or 

municipality in which the penalty is being imposed shall determine the 

cost.  The court may also require the offender’s electronic home 

monitoring device or other separate alcohol monitoring device to include 

an alcohol detection breathalyzer, and the court may restrict the amount of 

alcohol the offender may consume during the time the offender is on 

electronic home monitoring. RCW 46.61.5055(1)(a)(i). See § 22.9 

discussing electronic home monitoring. 

3. 24/7 Sobriety Program Monitoring In lieu of Jail Time:  In lieu of the 

mandatory minimum term of jail, the court in its discretion may order not 

less than 90 days of 24/7 sobriety program monitoring. The court may 

consider the offender’s pretrial participation in this program as fulfilling a 

portion of the sentence. RCW 46.61.5055(1)(a)(i). See §22.10, discussing 

24/7 sobriety program use at sentencing and § 32 for more information 

about these programs. 

4. Fines:  A fine of not less than $350 or more than $5,000.  Three hundred 

fifty dollars ($350) of the fine may not be suspended unless the court finds 

the offender to be indigent. RCW 46.61.5055(1)(a)(ii). See § 22.6 for 

discussion of mandatory and discretionary penalties, costs and 

assessments added to the fine.  

5. Driver’s License:  Suspension or denial by the department of licensing of 

the offender’s license, permit or privilege to drive, or any nonresident 

privilege to drive, for a period of ninety (90) days. The period of license, 

permit, or privilege suspension may not be suspended by the court.  The 

court shall notify DOL of the conviction, and upon receiving notification of 

the conviction, DOL shall suspend the license, permit, or privilege. RCW 
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46.61.5055(9)(a)(i); RCW 46.20.270(2). See § 22.16 discussing 

mandatory licensing consequences. 

6. License Suspension Stay for 24/7 program:   The mandatory license 

suspension following conviction may be stayed if the person is evaluated 

by a substance use disorder agency (or probation department) and the 

person completes or is enrolled in a ninety-day period of 24/7 sobriety 

program monitoring. In no circumstances may the suspension be for fewer 

than two days. If the person is removed from the program before it is 

completed, they receive day for day credit for time in the program. RCW 

46.51.5055(9)(a).  

[NOTE: The administrative suspension for violation of per se limits may also be stayed 

for successful completion of or participation in a pre-trial 24/7 program, under RCW 

46.20.3101. This applies only to a person with no priors within 7 years and does not 

apply where there is a refusal.] 

7. Ignition Interlock: See § 22.17 discussing imposition of ignition interlock 

as part of sentence. See § 22.4, discussing ignition interlock requirement if 

one or more passengers under 16 in the vehicle. See § 23 Ignition 

Interlock Device and Ignition Interlock Driver’s License for further 

discussion. 

8. Substance Use Disorder Assessment and Treatment:  A person 

sentenced under RCW 46.61.5055 is subject to substance use disorder 

assessment and treatment provisions in RCW 46.61.5056. See Section § 

22.11 Substance Use Disorder Assessment and Treatment for more 

information.  

9. Passengers Under the Age of 16 in Vehicle: The judge must impose 

additional jail, fine and ignition interlock restriction for each passenger 

under the age of 16 in the vehicle at the time of offense. See § 22.4 for 

further discussion. 

B. Alcohol Concentration of at Least .15 or No Test Result because 
of a Refusal 

A person who is convicted of a non-felony DUI, RCW 46.61.502 or physical 

control, RCW 46.61.504, who has no prior offenses within seven years is 

punished in accordance with the provisions of RCW 46.61.5055(1). This includes 

anyone so convicted, either under the per se prong for alcohol or THC or under 

the “impaired by” prong. 

A person convicted of DUI or physical control; a person convicted of DUI or 

physical control with an alcohol concentration of at least .15 or a person 
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convicted of DUI or physical control with  no test result indicating the person’s 

alcohol concentration for reasons of a test refusal pursuant to RCW 46.20.308, 

shall be punished as follows: 

1. Jail Time:  Imprisonment for not less than 48 consecutive hours or more 

364 days.  2020 Amendments to the sentencing statute removed 

language allowing the option to find jail poses a substantial risk to 

offender’s physical or mental well-being.   RCW 46.61.5055(1)(b)(i).  
 

2. Electronic Home Monitoring In lieu of Jail Time:  In lieu of the 

mandatory minimum term of imprisonment, the court in its discretion may 

order not less than thirty days (30) of electronic home monitoring.  The 

offender shall pay the cost of electronic home monitoring.  The county or 

municipality in which the penalty is being imposed shall determine the 

cost.  The court may also require the offender’s electronic home 

monitoring device or other separate alcohol monitoring device to include 

an alcohol detection breathalyzer, and the court may restrict the amount of 

alcohol the offender may consume during the time the offender is on 

electronic home monitoring. RCW 46.61.5055(1)(b)(i). See § 22.9 

discussing electronic home monitoring. 

3. 24/7 Sobriety Program Monitoring In lieu of Jail:  The court in its 

discretion may order a period of one hundred twenty days of 24/7 sobriety 

program monitoring in lieu of the mandatory minimum jail. The court may 

consider the offender’s pretrial participation in such a program as fulfilling 

a portion of posttrial sentencing. RCW 46.61.5055(1). See §22.10, 

discussing 24/7 sobriety program and § 32 for more information.  

4. Fines:  A fine of not less than $500 or more than $5,000.  Five hundred 

dollars ($500) of the fine may not be suspended unless the court finds the 

offender to be indigent. RCW 46.61.5055(1)(b)(ii). See § 22.6 for 

discussion of mandatory and discretionary penalties, costs and 

assessments.  

5.  Driver’s License:  Where the BAC was at least .15, suspension or denial 

by the department of licensing of the offender’s license, permit, or privilege 

to drive, or any nonresident privilege to drive, for a period of one year. 

RCW 46.61.5055(9)(b)(i). Where there was a no breath result because of 

a refusal, suspension or denial by DOL of the offender’s license, permit or 

privilege to drive, or any nonresident privilege to drive, for a period of two 

years. RCW 46.61.5055(9)(c)(i). The period of license, permit, or privilege 

suspension may not be suspended by the court.  The court shall notify 

DOL of the conviction, and upon receiving notification of the conviction, 
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DOL shall suspend the license, permit, or privilege. RCW 

46.61.5055(9)(b)(i); RCW 46.20.270(2). See § 22.16 discussing license 

suspension. 

6. License Suspension Stay for 24/7 Program:  The mandatory license 

suspension following conviction may be stayed if the person is evaluated 

by a substance use disorder agency or probation department and the 

person completes or is enrolled in a one hundred twenty-day period of 

24/7 sobriety program monitoring. But in no circumstances shall the 

license revocation be for fewer than four days. If they are subsequently 

removed from the program, they are credited for the days in the program. 

RCW 46.61.5055(9)(a). This stay does not apply to a person who has 

refused the breath test. 

[NOTE: The administrative per se license suspension may also be stayed upon report to 

DOL that the person has successfully completed or is enrolled in a pre-trial 24/7 

sobriety program. RCW 46.20.3101.  
 

7. Ignition Interlock: See § 22.17 discussing imposition of ignition interlock 

as part of sentence. See § 22.4, discussing ignition interlock requirement if 

one or more passenger under 16 in the vehicle. See § 23 Ignition Interlock 

Device and Ignition Interlock Driver’s License for further discussion. 

8. Substance Use Disorder Assessment and Treatment: A person 

sentenced under RCW 46.61.5055 is subject to substance use disorder 

assessment and treatment provisions in RCW 46.61.5056. See Section § 

22.11 Substance Use Disorder Assessment and Treatment for more 

information.  

9. Passengers Under the Age of 16 in Vehicle: The judge must order 

additional jail, fine and ignition interlock restriction for each passenger 

under the age of 16 in the vehicle at the time of offense. See § 22.4 for 

further discussion. 

§ 22.19 DUI with One Prior Offense within Seven Years 

 

A. Alcohol Concentration of Less Than .15 or No Test Result (not 
because of refusal) 

A person who is convicted of a non-felony DUI,  RCW 46.61.502 or physical 

control, RCW 46.61.504, who has one prior offense within seven years is 

punished in accordance with the provisions of RCW 46.61.5055(2). This includes 

anyone so convicted, either under the per se prong for alcohol or THC or under 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.270&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.270&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.3101
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5056
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055


  

09/2022 DUI Bench Book  22-38  § 22 Sentencing and Probation 

the “impaired by” prong. A person convicted of DUI or physical control with an 

alcohol concentration of  less than .15 or a person convicted of DUI or physical 

control with no test result  indicating the person’s alcohol concentration (for 

reasons other than a test refusal pursuant to RCW 46.20.308) shall be punished 

as follows: 
 

1. Jail Time, EHM and 24/7 Sobriety Program:   
 

a.  Mandatory 30 days Imprisonment and 60 Days EHM. 

The mandatory minimum sentence is imprisonment for not less 
than thirty (30) days nor more 364 days and sixty (60) days of 
electronic home monitoring. Thirty (30) days of imprisonment and 
sixty (60) days of electronic home monitoring may not be 
suspended or converted unless the court finds that the imposition of 
this mandatory minimum sentence would impose a substantial risk 
to the offender’s physical or mental well-being. The offender carries 
the burden to make this showing. RCW 6.61.5055(2)(a)(i). 
 

b. Court may Convert the Mandatory Minimum Sentence upon 
Finding Imposition Poses a Substantial Risk to Offender’s 
Well-being. 

If the offender shows that imposition of the mandatory minimum 
sentence would impose a substantial risk to his or her well-being, 
the judge may convert the sentence the term of EHM or 24/7 
sobriety monitoring, as set out in RCW 46.61.5055(2)(a)(i). 
Whenever the mandatory minimum sentence is converted or 
suspended, the court shall state in writing the reason for granting 
the suspension or conversion and the facts upon which the 
suspension or conversion is based.  

In lieu of the mandatory term of imprisonment and EHM, the court 
in its discretion, may order either one hundred eighty (180) days of 
EHM or a one hundred twenty-day (120) period of 24/7 sobriety 
program monitoring pursuant to RCW 36.28A.300 through 
36.28A.390. The law expressly provides a court may consider the 
offender’s pretrial 24/7 sobriety program monitoring as fulfilling a 
portion of posttrial sentencing. 

See §22.8 discussing mandatory jail; § 22.9 discussing electronic 
home monitoring and §22.10 and  § 32, discussing 24/7 sobriety 
monitoring program. 

 

2. Fines:  A fine of not less than $500 or more than $5,000.  Five hundred 

dollars ($500) of the fine may not be suspended unless the court finds the 

offender to be indigent. RCW 46.61.5055(2)(a)(ii). See § 22.6 for 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.300
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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discussion of mandatory and discretionary penalties, costs, and 

assessments.  

3. Driver’s License:  Suspension or denial by the department of licensing of 

the offender’s license, permit, or privilege to drive, or any nonresident 

privilege to drive, for a period of two years or until the person is evaluated 

by a substance use disorder agency (or probation department) and the 

person completes or is enrolled in a six-month period of 24/7 sobriety 

program monitoring. In no circumstance shall the license suspension be 

for less than one year. RCW 46.61.5055(9)(a). The period of license, 

permit, or privilege suspension may not be suspended by the court.  The 

court shall notify DOL of the conviction, and upon receiving notification of 

the conviction, DOL shall suspend the license, permit, or privilege. RCW 

46.61.5055(9) (a)(ii); RCW 46.20.270(2). See § 22.16 discussing license 

suspension. 

4. Ignition Interlock: See § 22.17 discussing imposition of ignition interlock 

as part of sentence. See § 22.4, discussing ignition interlock requirement if 

one or more passengers under 16 in the vehicle. See § 23 Ignition 

Interlock Device and Ignition Interlock Driver’s License for further 

discussion. 

5. Substance Use Disorder Assessment and Treatment: A person 

sentenced under RCW 46.61.5055 is subject to substance use disorder 

assessment and treatment provisions in RCW 46.61.5056. The court 

shall order an expanded alcohol assessment and treatment, if deemed 

appropriate by the assessment. RCW 46.61.5055(2)(a)(i).  See Section § 

22.11 Substance Use Disorder Assessment and Treatment for further 

discussion.  

6. Passengers Under the Age of 16 in Vehicle: The judge must impose 

additional jail, fine and ignition interlock restriction for each passenger 

under the age of 16 in the vehicle at the time of offense. See § 22.4 for 

further discussion. 
 

B. Alcohol Concentration of at Least .15 or No Breath Test Because 
of a Refusal 
 

A person who is convicted of a non-felony DUI, RCW 46.61.502 or physical 

control, RCW 46.61.504, who has one prior offense within seven years is 

punished in accordance with the provisions of RCW 46.61.5055(2). This includes 

anyone so convicted, either under the per se prong for alcohol or THC or under 

the “impaired by” prong. A person convicted of DUI or physical control with an 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.270&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.270&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5056
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
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alcohol concentration of at least .15; or a person convicted of DUI or physical 

control with no test result indicating the person’s alcohol concentration for 

reasons of a test refusal pursuant to RCW 46.20.308 shall be punished as 

follows: 
 

1. Jail Time, EHM and 24/7 Sobriety Program: 

a.  Mandatory 45 days Imprisonment and 90 Days EHM.   

The mandatory minimum sentence is imprisonment for not less 
than forty-five (45) days nor more 364 days and ninety (90) days of 
electronic home monitoring.  Forty-five (45) days of the 
imprisonment and ninety (90) days of electronic home monitoring 
may not be suspended or converted unless the court finds that the 
offender has shown imposition of this mandatory minimum 
sentence would impose a substantial risk to the offender’s physical 
or mental well-being.  Whenever the mandatory minimum sentence 
is suspended or converted, the court shall state in writing the 
reason for granting the suspension and the facts upon which the 
suspension is based.  RCW 46.61.5055(2)(b)(i).  
 

b.  Court may Convert the Mandatory Minimum Sentence upon 
Finding Imposition Poses a Substantial Risk to Offender’s 
Well-being. 

If the offender shows that imposition of the mandatory minimum 
sentence would impose a substantial risk to his or her well-being, 
the judge may suspend or convert the sentence to the term of EHM 
or 24/7 sobriety monitoring, as set out in RCW 46.61.5055(2)(b)(i). 
The judge may not impose jail in addition to these alternatives. 
Whenever the mandatory minimum sentence is converted or 
suspended, the court shall state in writing the reason for granting 
the suspension or conversion and the facts upon which the 
suspension or conversion is based.  

 

In lieu of the mandatory minimum sentence, the court, in its 
discretion, may order either six months of EHM or one hundred 
twenty-day (120) period of 24/7 sobriety program monitoring 
pursuant to RCW 36.28A.300 through 36.28A.390. The law 
expressly allows the court may consider the offender’s pretrial 24/7 
sobriety program monitoring as fulfilling a portion of posttrial 
sentencing.   

See §22.8 discussing mandatory jail; § 22.9 discussing electronic 
home monitoring and §22.10, and  § 32, discussing imposition of 
24/7 sobriety program. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.300
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
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2. Fines:  A fine of not less than $750 dollars or more than $5,000.  Seven 

hundred fifty ($750) of the fine may not be suspended unless the court 

finds the offender to be indigent. RCW 46.61.5055(2)(b)(ii). See § 22.6 for 

discussion of mandatory and discretionary penalties, costs and 

assessments.  

3.  Driver’s License:  Suspension or denial by the department of licensing of 

the offender’s license, permit or privilege to drive, or any nonresident 

privilege to drive, for a period of 900 days. RCW 46.61.5055(2)(b)(ii). 

Where there was a no breath result because of a refusal, suspension or 

denial by DOL of the offender’s license, permit or privilege to drive, or any 

nonresident privilege to drive, for a period of three years. RCW 

46.61.5055(9)(c)(ii). The period of license, permit, or privilege suspension 

may not be suspended by the court.  The court shall notify DOL of the 

conviction, and upon receiving notification of the conviction, DOL shall 

suspend the license, permit, or privilege. RCW 46.20.270(2). See § 22.16 

discussing license suspension. 

4. Ignition Interlock: See § 22.17 discussing imposition of ignition interlock 

as part of sentence. See § 22.4, discussing ignition interlock requirement if 

one or more passengers under 16 in the vehicle. See § 23 Ignition 

Interlock Device and Ignition Interlock Driver’s License for further 

discussion. 

5. Substance Use Disorder Assessment and Treatment: A person 

sentenced under RCW 46.61.5055 is subject to substance use disorder 

assessment and treatment provisions in RCW 46.61.5056.  The court shall 

order an expanded substance use disorder assessment and treatment, if 

deemed appropriate by the assessment.  RCW 46.61.5055(2)(b)(i). See 

Section § 22.11 Substance Use Disorder Assessment and Treatment for 

more information.  

6. Passengers Under the Age of 16 in Vehicle: The judge must impose 

additional jail, fine and ignition interlock restriction for each passenger 

under the age of 16 in the vehicle at the time of offense. See § 22.4 for 

further discussion.  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.270&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.270&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5056
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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§ 22.20 DUI with Two Prior Offenses within Seven Years 

 

A. Alcohol Concentration Less Than .15 or No Test Result (not 
because of refusal) 

A person who is convicted of a non-felony DUI, RCW 46.61.502 or physical 

control, RCW 46.61.504, who has two prior offenses within seven years is 

punished in accordance with the provisions of RCW 46.61.5055(3). This includes 

anyone so convicted, either under the per se prong for alcohol or THC or under 

the “impaired by” prong.  

A person convicted of DUI or physical control; a person convicted of DUI or 

physical control with an alcohol concentration less than .15; or a person 

convicted of DUI or physical control with no test result indicating the person’s 

alcohol concentration (for reasons other than a test refusal pursuant to RCW 

46.20.308), shall be punished as follows: 
 

B. Jail Time, EHM and 24/7 Sobriety Program 

1.  Mandatory 90 days Imprisonment and 120 Days EHM.   

The mandatory minimum sentence is imprisonment for not less than 

ninety (90) days or more than 364 days, if available in that county or city, a 

six-month period of 24/7 sobriety program monitoring pursuant to 36.28A 

RCW and one hundred twenty (120) days of electronic home monitoring. 

Ninety (90) days of the imprisonment and one hundred twenty (120) days 

of electronic home monitoring may not be suspended or converted unless 

the court finds the offender has shown that the imposition of this 

mandatory minimum sentence would impose a substantial risk to the 

offender’s physical or mental well-being.  Whenever the mandatory 

minimum sentence is suspended, the court shall state in writing the 

reason for granting the suspension and the facts upon which the 

suspension is based.  RCW 46.61.5055(3)(a)(i).  

 

2.  Court may Convert the Mandatory Minimum Sentence upon Finding 
Imposition Poses a Substantial Risk to Offender’s Well-being. 
 

If the offender shows that imposition of the mandatory minimum sentence 

would impose a substantial risk to his or her well-being, the judge may 

suspend or convert the sentence to the term of EHM or 24/7 sobriety 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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monitoring, as set out in RCW 46.61.5055(3)(a)(i). The judge may not 

impose jail in addition to these alternatives.  

In lieu of the mandatory minimum sentence, the court, in its discretion, 

may order either three hundred sixty (360) days of EHM or a three 

hundred sixty (360) day period of 24/7 sobriety program monitoring 

pursuant to RCW 36.28A.300 through 36.28A.390. The court may not 

consider the offender’s pretrial 24/7 sobriety program monitoring as 

fulfilling a portion of posttrial sentencing.  

[NOTE: The sentencing scheme for a person with one prior within 7 years expressly 

authorizes the judge to consider pretrial 24/7 monitoring as fulfilling a portion of posttrial 

sentencing. However, this language is omitted from RCW 46.61.5055(3).]  

See §22.8 discussing mandatory jail; § 22.9 discussing electronic home 

monitoring and §22.10, and  § 32, discussing imposition of 24/7 sobriety 

program. 

2. Fines:  A fine of not less than $1000 or more than $5,000.  One thousand 

dollars ($1000) of the fine may not be suspended unless the court finds 

the offender to be indigent. RCW 46.61.5055(3)(a)(ii). See § 22.6 for 

discussion of mandatory and discretionary penalties, costs and 

assessment.  

3.  Driver’s License:  Where a person has two or more prior offenses, 

suspension or denial by the department of licensing of the offender’s 

license, permit or privilege to drive, or any nonresident privilege to drive, 

for a period of three years. RCW 46.61.5055(9)(a)(iii). The period of 

license, permit, or privilege suspension may not be suspended by the 

court.  The court shall notify DOL of the conviction, and upon receiving 

notification of the conviction, DOL shall suspend the license, permit, or 

privilege. RCW 46.20.270(2). See § 22.16 discussing license suspension. 

4. Ignition Interlock: See § 22.17 discussing imposition of ignition interlock 

as part of sentence. See § 22.4, discussing ignition interlock requirement if 

one or more passengers under 16 in the vehicle. See § 23 Ignition 

Interlock Device and Ignition Interlock Driver’s License for further 

discussion. 

5. Substance Use Disorder Assessment and Treatment:  A person 

sentenced under RCW 46.61.5055 is subject to substance use disorder 

assessment and treatment provisions in RCW 46.61.5056.  The court shall 

order an expanded substance use disorder assessment and treatment, if 

deemed appropriate by the assessment. RCW 46.61.5055(3)(a)(1). See 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.300
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.270&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.270&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5056
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
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Section § 22.11 Substance Use Disorder Assessment and Treatment for 

more information.  

6. Passengers Under the Age of 16 in Vehicle: The judge must impose 

additional jail, fine and ignition interlock restriction for each passenger 

under the age of 16 in the vehicle at the time of offense. See § 22.4 for 

further discussion. 

C. Alcohol Concentration of at Least .15 or No Breath Test Because 
of a Refusal 
 

A person who is convicted of a non-felony DUI, RCW 46.61.502 or physical 

control, RCW 46.61.504, who has two prior offense within seven years is 

punished in accordance with the provisions of RCW 46.61.5055(3). This includes 

anyone so convicted, either under the per se prong for alcohol or THC or under 

the “impaired by” prong.  

A person convicted of DUI or physical control; a person convicted of DUI or 

physical control with an alcohol concentration of at least .15; or a person 

convicted of DUI or physical control with no test result indicating the person’s 

alcohol concentration for reasons of a refusal pursuant to RCW 46.20.308, shall 

be punished as follows: 
 

1. Jail Time, EHM and 24/7 Sobriety Program:   
 

a. Mandatory 120 Days Jail and 150 days EHM. 

The mandatory minimum sentence is imprisonment for not less 
than one hundred twenty (120) days or more than 364 days, if 
available in that county or city a six-month period of 24/7 sobriety 
program monitoring pursuant to 36.28A RCW, and one hundred 
fifty (150) days of electronic home monitoring.  One hundred twenty 
(120) days of the imprisonment and one hundred fifty (150) days of 
electronic home monitoring may not be suspended unless the court 
finds the offender has shown that the imposition of this mandatory 
minimum sentence would impose a substantial risk to the offender’s 
physical or mental well-being.  Whenever the mandatory minimum 
sentence is suspended, the court shall state in writing the reason 
for granting the suspension and the facts upon which the 
suspension is based.  RCW 46.61.5055(3)(b)(i). See § 22.8 
discussing mandatory jail; § 22.9 discussing electronic home 
monitoring and § 22.10, and § 32, discussing 24/7 sobriety program 
monitoring 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
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http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
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b.  Court may Convert the Mandatory Minimum Sentence upon 
Finding Imposition Poses a Substantial Risk to Offender’s 
Well-being 

If the offender shows that the mandatory minimum sentence would 
impose a substantial risk to his or her well-being, the judge may 
suspend or convert the sentence to the term of EHM or 24/7 
sobriety monitoring, as set out in RCW 46.61.5055(3)(b)(i). The 
judge may not impose jail in addition to these alternatives.  

In lieu of the mandatory minimum sentence, the court, in its 
discretion, may order either three hundred sixty (360) days of EHM 
or a three hundred sixty (360) day period of 24/7 sobriety program 
monitoring pursuant to RCW 36.28A.300 through 36.28A.390. The 
court may not consider the offender’s pretrial 24/7 sobriety program 
monitoring as fulfilling a portion of posttrial sentencing. 
  

[NOTE: The sentencing scheme for a person with one prior within 7 years expressly 

authorizes the judge to consider pretrial 24/7 monitoring as fulfilling a portion of posttrial 

sentencing. However, this language is omitted from RCW 46.61.5055(3).]  

See §22.8 discussing mandatory jail; § 22.9 discussing electronic home 

monitoring and §22.10, and  § 32, discussing imposition of 24/7 sobriety 

program. 
 

2. Fines:  A fine of not less than $1500 dollars or more than $5,000.  Fifteen 

hundred ($1500) dollars of the fine may not be suspended unless the 

court finds the offender to be indigent. RCW 46.61.5055(3)(b)(ii). See § 

22.6 for discussion of mandatory and discretionary penalties, costs and 

assessments.  

3.  Driver’s License:  Where a person has two or more prior offenses, 

suspension or denial by the department of licensing of the offender’s 

license, permit or privilege to drive, or any nonresident privilege to drive, 

for a period of four years. RCW 46.61.5055(9)(b)(iii). Where there was a 

no breath result because of a refusal, suspension, or denial by DOL of the 

offender’s license, permit to drive, or any nonresident privilege to drive, for 

a period of four years. RCW 46.61.5055(9)(c)(iii). The period of license, 

permit, or privilege suspension may not be suspended by the court.  The 

court shall notify DOL of the conviction, and upon receiving notification of 

the conviction, DOL shall suspend the license, permit, or privilege. RCW 

46.61.5055(9)(b)(i); RCW 46.20.270(2). See § 22.16 discussing license 

suspension. 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.300
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.270&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.270&HistoryType=F
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4. Ignition Interlock: See § 22.17 discussing imposition of ignition interlock 

as part of sentence. See § 22.4, discussing ignition interlock requirement if 

one or more passengers under 16 in the vehicle. See § 23 Ignition 

Interlock Device and Ignition Interlock Driver’s License for further 

discussion. 

5. Substance Use Disorder Assessment and Treatment:  A person 

sentenced under RCW 46.61.5055 is subject to substance use disorder 

assessment and treatment provisions in RCW 46.61.5056. The court shall 

order an expanded substance use disorder assessment and treatment, if 

deemed appropriate by the assessment. See Section § 22.11 Substance 

Use Disorder Assessment and Treatment for more information.  

6. Passengers Under the Age of 16 in Vehicle: The judge must impose 

additional jail, fine and ignition interlock restriction for each passenger 

under the age of 16 in the vehicle at the time of offense. See § 22.4 for 

further discussion. 
 

§ 22.21 Mandatory Consecutive Jail Sentence where Defendant 
also Convicted of IID Charges 

A.  Mandatory Consecutive Sentence where Defendant also 
Convicted of Driving without an IID  

RCW 46.20.740 (driving without an ignition interlock) must be ordered served 

consecutively with any sentence imposed under, RCW 46.20.750 (circumventing 

or tampering with an IID); RCW 46.61.502 (DUI, felony offense included), 

46.61.504 (physical control, felony offense included), or any sentence imposed 

under 46.61.5055. RCW 46.20.740; RCW 9.94A.589.  

B.  Mandatory Consecutive Sentence where Defendant also 
convicted of Circumventing or Tampering with an IID 

Any sentence imposed for a violation of RCW 46.20.750 shall be served 

consecutively with any sentence imposed under RCW 46.61.5055; RCW 

46.20.740; 46.61.502 (DUI, includes felony); 46.61.504 (physical control, 

includes felony); 46.61.520(1)(a)(vehicular homicide) 

or 46.61.522(1)(b)(vehicular assault). RCW 46.20.750; RCW 9.94A.589.  

https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5056
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.740
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.740
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A.589
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.20.740&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.20.740&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.61.502&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.61.504&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.61.520&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_9f800000f2221
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST46.61.522&originatingDoc=NF16EAF20512911E5B9F8D6C6A4BEC2FE&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a20b0000590b0
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.750
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A.589
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§ 22.22 Interstate Compact on Adult Offender Supervision 

A. Overview  

The Interstate Compact for Adult Offender Supervision (ICAOS) is a reciprocal 

agreement permitting the transfer of adult offender cases between member 

states under certain conditions. Supervision of offenders in the community, who 

meet specific eligibility criteria, may be transferred to another state under the 

ICAOS. In Washington, the program is managed by the State Department of 

Corrections. The Compact was adopted in 2004 by Washington State as set forth 

in RCW 9.94(A).745. 
 

B. Eligibility for Misdemeanant Probationers 

If a misdemeanor probationer requests permission to relocate to (reside more 

than 45 consecutive days) or reside in another state, the probation officer or the 

sentencing court must determine whether such request is subject to the 

Interstate Compact for Adult Offender Supervision (ICAOS). See RCW 3.66.140; 

RCW 3.50.355; RCW 35.20.255(2)(a). If a probationer meets the eligibility 

requirement for the ICAOS, he or she must be transferred for supervision to the 

designated department of the receiving state on the remaining term of 

jurisdiction. See <<www.interstatecompact.org>>  
 

C. Application of ICAOS to DUI Cases 

ICAOS eligibility includes a misdemeanant whose sentence includes one year or 

more of supervision and the offense is a second or subsequent misdemeanor 

offense of driving while impaired by drugs or alcohol. See ICAOS Rule 2.105.  

D. Application of ICAOS to Deferred Prosecution Cases 

ICAOS Rule 2.106 determines whether an offender, who receives a deferred 

sentence, meets the criteria for supervision under the Compact. In Advisory 

Opinion 6-2005, the National ICAOS Commission determined that the 

Washington deferred prosecution program, under Chap. 10.05 RCW, meets the 

criteria. A defendant who enters a deferred prosecution and who has a prior 

conviction for driving while impaired by drugs or alcohol is subject to the terms of 

the ICAOS. In making its determination, the Commission considered, as one 

factor, that the defendant makes a material and binding factual admission that 

there are sufficient facts to find him or her guilty of the offense beyond a 

reasonable doubt.  

 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST9.94&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST9.94&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST3.66.140&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST3.66.140&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST3.50.355&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST3.50.355&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST35.20.255&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST35.20.255&HistoryType=F
http://www.interstatecompact.org/
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
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1. Application of ICAOS to Stipulated Orders of Continuance. 

Unlike a deferred prosecution, there is no Washington statute governing 

stipulated orders of continuance (SOC). These dispositions differ from 

court to court. Therefore, for purposes of the ICAOS, whether a person is 

eligible for transfer under the Compact is determined on a case by case 

basis. See ICAOS Advisory Opinions 4-2004 and 6-2005.  

[NOTE: Any state may request an advisory opinion from the legal department of the 
National ICAOS office. Once the National office publishes an advisory opinion, it is 
binding on all state members of the compact.] 
 

§ 22.23 Forfeiture of Firearm Where a Person is in a Vehicle and 
Under the Influence 

 

RCW 9.41.098 allows for forfeiture of a firearm in the possession of a person who is in 

any place in which a concealed pistol license is require, and who is under the influence 

of any drug or under the influence of intoxicating liquor, as defined in chapter  46.61 

RCW. RCW 9.41.050 prohibits a person from carrying a pistol concealed on his or her 

person without a license to carry a concealed pistol, except in the person’s place of 

abode or fixed place of business. A person who has a firearm in a vehicle and is under 

the influence may be subject to this forfeiture provision. There is no further process or 

procedure set out in the statute.  
 

§ 22.24  Prohibition on Vacation of Conviction for DUI, Operating a 
Railroad while Under the Influence and Physical Control 

RCW 9.96.060 provides a restriction on vacating the record of conviction for certain 

alcohol related driving offenses. The Court may not vacate the record of conviction for 

the following: 
 

1. DUI: RCW 46.61.502; 

2. physical control: RCW 46.61.504; 

3. operating a railroad, etc. while intoxicated: RCW 9.91.020; 

An offense considered a “prior offense” under RCW 46.61.5055 may be 

vacated if the person meets the requirements of RCW 9.96.020(2)(d). These 

conditions include a ten-year waiting period and that the person has not had a 

subsequent alcohol or drug violation within ten years of the date of arrest for 

the prior offense.  
 

http://apps.leg.wa.gov/rcw/default.aspx?cite=9.41.098
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.41.050
http://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.504
http://app.leg.wa.gov/RCW/default.aspx?cite=9.91.020
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.020
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Vacation of conviction is discussed in more detail in §33. 

§ 22.25  Alcohol Violators-Vehicle Seizure and Forfeiture  

 

A.  Certain Persons may be Prohibited from Sale or Transfer of 
Vehicle upon Arrest or Charging 

The forfeiture statute applies only to persons with a prior offense within seven 

years. The statute comes into play at arrest or upon the filing of a complaint, 

citation or information and based on probable cause to believe the person has 

violated RCW 46.20.740 (driving without an IID), DUI or physical control. At this 

point, the person may be served with written notice that such person’s interest in 

the vehicle (over which the person was driving or had physical control when the 

violation occurred) may not be transferred, sold, or encumbered pending either 

acquittal, dismissal, sixty days after conviction, or other termination of the charge. 

The law provides certain exceptions, set out in RCW 46.61.5058(1) (a-c). The 

prohibition against transfer of title shall not be stayed pending appeal from a 

conviction. 

 

B.  At Sentencing the Court must Consider whether Vehicle Should 
be Forfeited Where Statutory Conditions are Met 
 

On conviction for a violation of RCW 46.20.740 (driving without an IID), or DUI or 

physical control, where the person convicted has a prior offense within seven 

years and a financial interest in the motor vehicle the person was driving (or had 

actual physical control) at the time of offense, the court shall consider at 

sentencing whether the vehicle shall be seized and forfeited. RCW 46.61.5058.  

A vehicle subject to forfeiture may be seized by a Washington law enforcement 

officer upon process issued by a court of “competent jurisdiction”. The statute 

contains procedures concerning notice and the right of a person with a claim of 

ownership or right to possess to be heard. 

 

 

 

 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5058
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5058


 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

RESERVED BLANK PAGE 

 

 

 

 

 

 



i 
Table of Contents – Chapter 23 

Table of Contents 

§ 23.  IGNITION INTERLOCK DEVICES AND IGNITION INTERLOCK DRIVER’S 
LICENSE ......................................................................................................................... 1 

§ 23.1  Generally .................................................................................................... 1 
A. Overview of Mandatory and Discretionary Imposition of IID ....................... 1 

B. Crimes Related to Ignition Interlock Device Orders ..................................... 2 

§ 23.2  DOL Actions When IID Required .............................................................. 2 

A. Notation on Driving Record ............................................................................ 2 

B. Suspension Action Authorized ....................................................................... 2 

§ 23.3  Legislative History of IID-Overview .......................................................... 3 

§ 23.4  Ignition Interlock Device-Defined ............................................................. 4 

§ 23.5  Discretionary Imposition of Ignition Interlock Device ............................ 5 
§ 23.6  Mandatory Ignition Interlock Device at Sentencing ................................ 6 

A. Court’s Order at Sentencing ........................................................................... 6 

B. Department of Licensing Ignition Interlock Imposition Post Conviction .... 6 

C.  IID Restrictions where Violations Committed with One or More 

Passengers Under Sixteen in Vehicle .................................................................. 7 

§ 23.7 Terms of IID Restriction ............................................................................ 8 
A. Term of Restriction .......................................................................................... 8 

B.  Employer Exemption ..................................................................................... 10 

C. Alcohol Set Point ........................................................................................... 10 

D.  Starting Time of Restriction .......................................................................... 10 

E.  Requirements for Removal ........................................................................... 11 

F.  Exemption for Physical Disability ................................................................ 12 

§  23.8 Availability of Ignition Interlock Devices ............................................... 12 

§ 23.9 Ignition Interlock Driver’s License ......................................................... 12 
A. Generally ........................................................................................................ 12 

B. Who May Apply for IIDL ................................................................................. 13 

C. When Driver May Apply ................................................................................. 13 

D. Application of Day-for-Day Credit Against Mandatory IID Restriction ...... 14 

 



09/2022 DUI Bench Book 23 - 1 § 23 Ignition Interlock Devices and 
    Ignition Interlock Driver’s License 

§ 23.  IGNITION INTERLOCK DEVICES AND IGNITION INTERLOCK DRIVER’S LICENSE 

§ 23.1  Generally  
 

A. Overview of Mandatory and Discretionary Imposition of IID 
 

When a person is convicted of a DUI or physical control and sentenced under 

RCW 46. 61.5055, the court must order the person to comply with the rules and 

requirements of DOL regarding the installation and use of a functioning ignition 

interlock device. RCW 46.61.5055(5); RCW 46.20.720(1). Under some 

circumstances, the law also requires the imposition of an ignition interlock device 

for a person convicted of negligent driving in the first degree and reckless driving. 

See § 5.1[F] discussing IID for negligent driving first degree and § 5.2[F] 

discussing IID for reckless driving. As a condition of granting a deferred 

prosecution petition on any alcohol-dependency based case, the court shall also 

order the installation of an ignition interlock under RCW 46.20.720. The required 

periods of use of the interlock shall be not less than the periods provided for in 

RCW 46.20.720(3) .  For a person with a prior offense, as defined by RCW 

46.61.5055, who is charged under RCW 46.61.502 or RCW 46.61.504, the court 

must order installation of an ignition interlock device as a condition of release 

pretrial. See § 1.6, discussing this mandatory pretrial release condition. An 

ignition interlock ordered as a condition of pretrial release is entered on a 

person’s driving record by DOL. RCW 10.21.055(1). See RCW 46.20.740. State 

law sets the “alcohol set point” (previously called the “calibration”) of an IID to 

prevent a vehicle from being started when the breath sample provided exceeds 

the maximum alcohol concentration level. RCW 46.20.740(2).  

In addition to the mandatory imposition of an IID under RCW 46.61.5055, The 

court within its discretion may order that after a period of suspension, revocation, 

or denial of driving privileges, and for up to as long as the court has jurisdiction, 

any person convicted of any offense involving the use, consumption, or 

possession of alcohol while operating a motor vehicle may drive only a motor 

vehicle equipped with a functioning ignition interlock. RCW 46.20.720(1). See 

State v. Hernandez, 185 Wn. App. 680, 342 P.3d 820(2015)(court erred when it 

imposed an IID past jurisdictional limit).  

A person arrested for or convicted of a violation of driving without an ignition 

interlock device under RCW 46.20.740, with a prior offense, (as defined pursuant 

to RCW 46.61.5055) within seven years, is subject to the vehicle seizure and 

forfeiture statute, RCW 46.61.5058. See § 6.1.  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://app.leg.wa.gov/rcw/default.aspx?cite=10.21.055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035379129&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ibfbbadef27d7446291d8557444a582c2&firstPage=true&CobaltRefresh=3694
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.740&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.740&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5058&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5058&HistoryType=F
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See § 25.19 discussing IID for persons who enter a deferred prosecution 

program. See § 22.17 discussing imposition of an IID at sentencing.  

B. Crimes Related to Ignition Interlock Device Orders 
 

It is a crime to drive without a functioning ignition interlock device when it is 

required. RCW 46.20.740(2). It is a crime for a person restricted to circumvent or 

tamper with an ignition interlock device in order to circumvent its use (or to 

knowingly assist in tampering with an IID). RCW 46.20.750. It is likewise a crime 

to violate any restriction of an ignition interlock driver’s license. RCW 46.20.410. 

See § 6 discussing the offenses relating to driving without an IID. Where a 

person is sentenced for driving without an ignition interlock violation, the 

sentence must be served consecutively to any sentence imposed for a DUI or 

physical control (felony included) or violation of RCW 46.20.750 

(tampering/circumventing). RCW 46.20.740; RCW 9.94A.589. 

§ 23.2  DOL Actions When IID Required 

A. Notation on Driving Record 
 

When an ignition interlock device is required, the Department of Licensing 

attaches a notation on the person’s driving record.  

The department shall attach or imprint a notation on the driving record 
of any person restricted under RCW 46.20.720, 46.61.5055, or 
10.05.140 stating that the person may operate only a motor vehicle 
equipped with a functioning ignition interlock device. The department 
shall determine the person's eligibility for licensing based upon written 
verification by a company doing business in the state that it has 
installed the required device on a vehicle owned or operated by the 
person seeking reinstatement. 

RCW 46.20.740. 

B. Suspension Action Authorized 
 

If, based upon notification from the interlock provider or otherwise, the 

department of licensing determines that an ignition interlock is no longer installed 

or functioning as required, the department shall suspend the person's license or 

privilege to drive. Whenever the license or driving privilege of any person is 

suspended or revoked as a result of noncompliance with an ignition interlock 

requirement, the suspension shall remain in effect until the person provides 

notice issued by a company doing business in the state that a vehicle owned or 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.740&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.740&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.750&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.750&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.410&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.410&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.750
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.740
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A.589
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05.140
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.740&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.740&HistoryType=F
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operated by the person is equipped with a functioning ignition interlock device. 

RCW 46.20.740(1).  

A person who violates the restrictions of an ignition interlock driver’s license is 

subject to suspension in the second degree pursuant to RCW 46.20.342(b). 

A person who violates this section while an order of suspension or 
revocation prohibiting such operation is in effect and while the person 
is not eligible to reinstate his or her driver's license or driving 
privilege, other than for a suspension for the reasons described in (c) 
of this subsection, is guilty of driving while license suspended or 
revoked in the second degree, a gross misdemeanor. For the 
purposes of this subsection, a person is not considered to be eligible 
to reinstate his or her driver's license or driving privilege if the person 
is eligible to obtain an ignition interlock driver's license but did not 
obtain such a license.  

RCW 46.20.342(b). 

§ 23.3  Legislative History of IID-Overview   
 

In 1997, the legislature authorized the installation of ignition interlock or other biological 

or technical devices, as a condition of probation following conviction for DUI or physical 

control. Subsequent legislation made this a mandatory condition for those so convicted 

and included persons entering a deferred prosecution program. The requirement a 

defendant drive only with an IID is a discretionary condition a judge may impose for the 

entire length of the court’s jurisdiction. In 2003, the legislature transferred the ordering 

of an IID from the courts to the department of licensing. This means, where a statute 

mandates the IID, the judge has no authority to waive the condition. Under DUI 

sentencing laws, the court must order a defendant to comply with the rules and 

regulations of the department regarding the installation and use of a functioning ignition 

interlock device installed on all motor vehicles operated by that person. In 2011, the 

legislature passed a law to require the imposition of an IID for persons convicted of 

negligent driving in the first degree and reckless driving, but only under some 

circumstances.  

In 2008, the legislature created the “ignition interlock driver’s license” (IIDL) and made it 

mandatory for the court to order a defendant convicted of DUI or physical control to 

apply for an IIDL. In 2012, the legislation removed this requirement, and the courts are 

no longer required to order application for the IIDL. In 2012, the law was amended to 

allow persons with an out of state license, who would otherwise be eligible for an IIDL to 

apply as well.  

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.740&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.740&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.342&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.342&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.342&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.342&HistoryType=F
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In 2013, the Washington Administrative Code was amended to require all ignition 

interlock devices be equipped with a digital imaging identification device within certain 

time frames, as designated. In 2013 legislature authorized seizure and forfeiture of a 

vehicle for a driver who is convicted of driving without an ignition interlock device, under 

certain circumstances. 

In 2013, the legislature required mandatory ignition interlocks ordered upon pretrial 

release for persons charged with an alcohol related DUI, physical control, vehicular 

homicide or vehicular assault, if they have a prior offense (as defined by RCW 

46.61.5055) within a lifetime. In 2015, the legislature amended this legislation to require 

DOL put a notation on the driving record when an IID is ordered pretrial. In 2015, the 

law was amended to require GPS capability on all IIDs in Washington. 

In 2020, the legislature substantially extended the IID restriction for persons who 

commit a DUI of physical control with one or more passengers under the age of 16 in 

the vehicle. [effective 1/1/2022]. Extensions must be imposed for each passenger. The 

period of IID restriction was also extended by 180 days whenever DOL receives notice 

that a person convicted of (or enters a deferred prosecution for) DUI or Physical Control 

has also been convicted under RCW 46.20.740 (driving without IID) or RCW 46.20.750 

(circumventing or tampering with an IID). See RCW 46.20.720(3). The extension applies 

where a person is convicted (or enters a deferred prosecution) for negligent driving in 

the first degree or reckless driving and the charge was reduced from a DUI or physical 

control.  
 

§ 23.4  Ignition Interlock Device-Defined   

 

"Ignition interlock device" (IID) means breath alcohol analyzed ignition equipment, 

certified by the State Patrol and designed to prevent a motor vehicle from being 

operated by a person who has consumed an alcoholic beverage. RCW 46.04.215. IID is 

further defined in the Washington Administrative Code as follows: 

Ignition interlock device - An electronic device that is installed in a vehicle 
which requires submitting to a BrAC test prior to the starting of the vehicle 
and at periodic intervals after the engine has been started. If the ignition 
interlock device detects a BrAC test result below the alcohol setpoint, the 
ignition interlock device will allow the vehicle's ignition switch to start the 
engine. If the ignition interlock device detects a BrAC test result above the 
alcohol setpoint, the vehicle will be prohibited from starting. 

WAC 204-50-030(11). 

To be certified for use in Washington, an IID must meet the standards set out in RCW 

43.43.395. All IIDs in Washington use fuel cell technology and must be equipped with a 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
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digital image identification device. See WAC 204-50-110. A digital image identification 

device produces a digital image or photograph of the person as they blow into the 

device. All Ignition interlock devices must be equipped with technology capable of 

providing the GPS coordinates at the time of each test sequence.  

§ 23.5  Discretionary Imposition of Ignition Interlock Device 
 

The court has discretionary authority to order an ignition interlock following  conviction  

of any offense involving the use, consumption, or possession of alcohol while operating 

a motor vehicle. This authority also applies upon entry of a deferred prosecution. See 

RCW 46.20.720(1). For a person sentenced for a DUI or physical control, the court must 

order compliance with the DOL IID requirements. Even if DOL can impose a 10-year 

restriction, where a court imposes an IID restriction in addition to any DOL requirement, 

its order is limited by the length of its jurisdiction. State v. Hernandez, 185 Wn. 

App.680, 342 P.3d 820 (2015).  

In Hernandez, the defendant pled guilty to a felony DUI and third degree assault. At 

sentencing, the superior court judge sentenced the defendant to 60 months (the 

maximum term of confinement for the felony DUI) and required use of an ignition 

interlock device for 10 years. The appellate court reversed the ignition interlock order, 

holding the statute authorizing discretionary imposition of an IID did not allow the 

judge‘s order to exceed the court’s jurisdiction. 

The court had the discretion to order the use of an ignition interlock device 
under RCW 46.20.720(1). But that discretion is limited to the length of time 
the court retains jurisdiction; here five years was the limit. The legislature 
knows how to create an exception to the jurisdictional requirement; it did not 
do so here. [Citations omitted] The Department may require the use of an 
ignition interlock device for ten years, but he court erred in imposing the 10-
year requirement because its sentencing discretion was limited to the 5-
year maximum.  

State v. Hernandez, 185 Wn. App. 680, 342 P.3d 820, 824 (2015). 
 

For any discretionary order, the court shall establish a specific “alcohol set point” 

(previously called the “calibration” setting) at which the interlock will prevent the vehicle 

from being started. RCW 46.20.720(2). While state law has a default calibration point of 

0.025, a judge may specify a different level. The court shall also establish the period of 

time for which interlock use will be required.  RCW 46.20.720(1). See § 22.17, 

discussing imposition of IID at sentencing. See § 25. 19 discussing imposition of an IID 

for a person entering into a deferred prosecution program. 

[NOTE: Beginning 1/1/2022, the alcohol set point is reduced from 0.025 to 0.020. See 

RCW 46.20.720(2).]  

http://apps.leg.wa.gov/wac/default.aspx?cite=204-50-110
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https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035379129&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ibfbbadef27d7446291d8557444a582c2&firstPage=true&CobaltRefresh=1912
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035379129&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ibfbbadef27d7446291d8557444a582c2&firstPage=true&CobaltRefresh=1912
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https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
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09/2022 DUI Bench Book 23 - 6 § 23 Ignition Interlock Devices and 
    Ignition Interlock Driver’s License 

§ 23.6  Mandatory Ignition Interlock Device at Sentencing 
 

A. Court’s Order at Sentencing 

The court shall require any person convicted of a violation of RCW 46.61.502 or 

RCW 46.61.504 (including felony convictions) to comply with the rules and 

requirements of the department of licensing regarding the installation and use of 

a functioning ignition interlock device installed on all motor vehicles operated by 

the person. RCW 46.61.5055(5)(a). 

Mandatory imposition of an IID at pretrial release is discussed at § 1.6. 

1. Court’s  Duty to Verify Initial IID Installation. 

If a person is required to install an ignition interlock device as part of a 

judgment and sentence or as a condition of release and the person is 

under the jurisdiction of a municipal or county probation or supervision 

department, the probation or supervision department must verify the 

installation of the ignition interlock device. RCW 46.20.755. This 

requirement is satisfied if the probation or supervision department 

receives written verification by one or more companies doing business in 

the state that it has installed the required device on a vehicle owned or 

operated by the person. RCW 46.20.755. 

2. Immunity Following Initial Verification. 

The municipality or county shall have no further obligation to supervise the 

use of the ignition interlock device by the person and shall not be civilly 

liable for any injuries or damages caused by the person for failing to use 

an ignition interlock device or for driving under the influence of intoxicating 

liquor or any drug or being in actual physical control of a motor vehicle 

under the influence of intoxicating liquor or any drug. RCW 46.20.755. 

B. Department of Licensing Ignition Interlock Imposition Post 
Conviction 

 

The department shall require that, after any mandatory applicable period of 

suspension, revocation, or denial of driving privileges, or upon fulfillment of day-

for-day credit under RCW 46.61.5055(9)(b)(ii) for a suspension, revocation, or 

denial, a person may drive only a motor vehicle equipped with a functioning 

ignition interlock device if the person is convicted of a violation of RCW 

46.61.502 or .504 or convicted of a violation of RCW 46.61.5249 or 46.61.500 (or 

an equivalent local ordinance) if the person is required under 

RCW 46.61.5249(4) or 46.61.500(3) (a) or (b) to install an ignition interlock 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
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device on all vehicles operated by the person; or upon receipt of a court order. 

RCW 46.20.720(1). 

  

C.  IID Restrictions where Violations Committed with One or More 
Passengers Under Sixteen in Vehicle 

 

RCW 46.61.5055(6) adds additional IID restrictions imposed if a person commits 

the offense while one or more passengers under the age of 16 were in the 

vehicle.  

(3) The judge must order defendant to use an IID for an additional twelve 

months for each passenger under the age of sixteen for: 

a. a person with no prior offense within seven years and an alcohol 

concentration of less than 0.15, or for whom for reasons other than the 

person’s refusal to take a test there is no test result indicating the person’s 

alcohol concentration; 

b. a person with one prior offense within seven years whose alcohol 

concentration was less than 0.15, or for whom for reasons other than the 

person's refusal to take a test there is no test result indicating the person's 

alcohol concentration;  

c. a person with two prior offenses within seven years whose alcohol 

concentration was less than 0.15, or for whom for reasons other than the 

person's refusal to take a test there is no test result indicating the person's 

alcohol concentration. 

(4) The judge must order defendant to use an IID for an additional eighteen 

months for each passenger under the age of sixteen for: 

a. a person with no prior offense within seven years and an alcohol 

concentration at least 0.15 or for whom by reason of the person's refusal 

to take a test there is no test result indicating the person's alcohol 

concentration; 

b. a person with one prior offense within seven years and an alcohol 

concentration was at least 0.15, or for whom by reason of the person's 

refusal to take a test there is no test result indicating the person's alcohol 

concentration; 

c. for a person with two prior offenses within 7 years whose alcohol 

concentration was at least 0.15, or for whom by reason of the person's 

refusal to take a test there is no test result indicating the person's alcohol 

concentration.  

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
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D.  Mandatory Ignition Interlock Requirement for Deferred 
Prosecution 
 

The Department shall require that a person may only drive with an IID upon 

receipt of notice from a court that the person is participating in a deferred 

prosecution program for a violation of RCW 46.61.502 or RCW 46.61.504 (or an 

equivalent local ordinance) or RCW 46.61.5249 or RCW 46.61.500 (when so 

required by law).  RCW 46.20.720(1).  In addition, the required periods of use of 

the interlock shall be not less than the periods provided for in RCW 46.20.720(3).  

RCW 10.05.140, however, requires a court to order an IID for a deferred 

prosecution on an alcohol-dependency based case. Because RCW 46.20.720 

requires DOL to impose the IID on any deferred prosecution for DUI or physical 

control, regardless of whether or not it is alcohol-related, it would appear that 

once a court notifies DOL on any deferred prosecution for a DUI or physical 

control, the notation will be added to the person’s record.  

[NOTE: There is no statutory restriction on the judge from ordering an IID as an 

exercise of discretion, even if a deferred prosecution is not alcohol related. RCW 

10.05.140 allows a judge to impose reasonable conditions to reduce re-offense and 

ensure continued sobriety. Discretionary imposition of an IID is limited to the length of 

the court’s jurisdiction. See State v. Hernandez, 185  Wn. App. 680,  342 P.3d 

820(2015) (court erred when it imposed an IID past jurisdictional limit).]  

§ 23.7 Terms of IID Restriction 
 

A. Term of Restriction 
 

1. Commencement of Restriction. 
 

All ignition interlock restrictions post-conviction, begin after any applicable 

mandatory period of suspension, revocation, or denial or upon fulfillment 

of day-for-day credit under RCW 46.61.5055(9)(b)(ii) for a suspension, 

revocation, or denial of driving privileges following conviction for DUI, 

physical control or offenses reduced from a DUI or physical control 

charge. RCW 46.20.720(1).  
  

2. Out of State Defendant. 
 

A person required to have an IID who resides out of state may provide 

DOL with verification of installation in that state, provided the device meets 

any applicable requirements of that jurisdiction. RCW 46.20.720(8). 
 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5249
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.500
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://app.leg.wa.gov/RCW/default.aspx?cite=10.05.140
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05.140
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https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035379129&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ibfbbadef27d7446291d8557444a582c2&firstPage=true&CobaltRefresh=1912
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
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3. Restriction Following Conviction for DUI and Physical Control. 
 

The period of time of the restriction will be as follows: (RCW 46.20.720(3)).  

(a)  For a person who has not previously had an interlock 

restriction—a period of one year; 

(b)  For a person who was previously restricted for one year—a 

period of five years; 

(c)  For a person who has had more than one previous 

restrictions—a period of ten years. 

[NOTE: The period of restriction entered shall be extended by 180 days 

whenever DOL receives notice the person has been convicted under RCW 

46.20.740 (driving without IID) or RCW 46.20.750 (circumventing an IID). See 

RCW 46.20.720(3).] 

 

4.  Extension for Passenger in Vehicle under Age Sixteen. 

The restriction of a person who is convicted of DUI or physical control 

while one or more passengers under the age of sixteen were in the 

vehicle shall be extended for an additional period as required by 

RCW 46.61.5055(6). RCW 46.20.720(3). 
 

[NOTE: The judge must order the use of an IID for an additional 12 months for each 

passenger under the age of sixteen when the person is subject to penalties under RCW 

46.61.5055(1)(a); (b) or (c) [BAC less than 0.15 or no breath test but not because of a 

refusal]. The judge must order the use of an IID for an additional 18 months when a 

person is subject to penalties under RCW 46.61.5055(2)(a); (b) or (c) [BAC greater than 

0.015 or refusal.] See §23.6 above.] 
 

5. IID Restriction for Charges Amended from DUI or Physical 

Control. 

Where a person is convicted (or enters a deferred prosecution) for 

negligent driving in the first degree or reckless driving and the charge 

was reduced from a DUI or physical control will have an IID required 

for no less than six-months. RCW 46.20.720(3).The period of 

restriction entered based on these reduced charges shall be 

extended by 180 days whenever DOL receives notice the person has 

been convicted under RCW 46.20.740 (driving without IID) or RCW 

46.20.750 (circumventing an IID).]  
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https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
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https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
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https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
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B.  Employer Exemption 

The installation of a device is not necessary on vehicles owned, leased, or rented 

by a person's employer and driven at the direction of a person’s employer as a 

requirement of employment during working hours, when approved in advance by 

DOL. RCW 46.20.720(6). The employer exemption does apply when an IID is 

ordered as a condition of pretrial release. RCW 46.20.720(6). The person must 

provide the department with a declaration pursuant to chapter 5.50 RCW from his 

or her employer stating that the person's employment requires the person to 

operate a vehicle owned by the employer or other persons during working hours. 

When the department receives a declaration under this subsection, it shall attach 

or imprint a notation on the person's driving record stating that the employer 

exemption applies. 

The employer exemption does not apply when the employer’s vehicle is assigned 

exclusively to the restricted driver and used solely for commuting to and from 

employment RCW 46.20.720(6). 

 

C. Alcohol Set Point 
 

The ignition interlock device shall have an alcohol set point to prevent the motor 

vehicle from being started when the breath sample provided has an alcohol 

concentration as set forth in provisions of RCW 46.20.720(2). However, a court 

ordering an IID within its discretion, may establish a lower specific alcohol set 

point. RCW 46.20.720(1). In applicable statutes, the “set alcohol point” was 

previously termed the device’s “calibration”. By state law, the current alcohol set 

point is 0.020.  

   

D.  Starting Time of Restriction 

 

The ignition interlock restriction following conviction starts after any applicable 

mandatory period of suspension, revocation or denial of driving privilege period 

or upon fulfillment of day-for-day credit under RCW 46.61.5055(9)(b)(ii) for a 

suspension, revocation, or denial.  RCW 46.20.720(1). The length of the IID 

requirement depends on the DUI conviction category as set out below. Where a 

court has 24/7 sobriety program monitoring available, in some circumstances, a 

person who has a chemical dependency evaluation and enrolls in the 24/7 

program is eligible for early termination of the standard license suspension.  A 

person who applies for and receives an ignition interlock driver’s license will 

receive day for day credit toward satisfying the term of the IID restriction. RCW 

46.20.385(1).  
 

 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
https://app.leg.wa.gov/RCW/default.aspx?cite=5.50
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
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No Prior Offenses Within Past 

Seven Years 

One Prior Offense Within Past 

Seven Years  

Two or More Prior Offenses 

Within Past Seven Years 

Alcohol Concentration Less than .15 or No Test Result 

Ignition Interlock restriction starts 

after 90-day suspension or until 

the person has a substance use 

disorder evaluation and 

completes or is enrolled in a 

ninety-day period of 24/7 sobriety 

program monitoring. But in no 

circumstances shall the license 

be suspended for fewer than 2 

days. 

Ignition Interlock restriction 

starts after two-year revocation 

or until the person has a 

substance use disorder 

evaluation and the person 

completes or is enrolled in a six-

month period of 24/7 sobriety 

program monitoring. But in no 

circumstances shall the license 

be suspended less than one 

year. 

Ignition Interlock restriction 

starts after three-year 

revocation. 

Alcohol Concentration .15 or Greater  

Ignition Interlock restriction starts 

after one year revocation or until 

the person has a substance use 

disorder evaluation and the 

person completes or is enrolled 

in a 120-day period of sobriety 

program monitoring, but in no 

circumstances shall the 

revocation be for fewer than 4 

days.  

Ignition Interlock restriction 

starts after 900 days revocation  

Ignition Interlock restriction 

starts after four-year revocation 

Test Refusal 

Ignition Interlock restriction starts 

after two-year revocation 

Ignition Interlock restriction 

starts after three-year 

revocation 

Ignition Interlock restriction 

starts after four-year revocation 

 

E.  Requirements for Removal 
 

Pursuant to RCW 46.20.720(4), IID restrictions (except where imposed as a 

condition of pretrial release) remain in effect until DOL receives a declaration 

from the person’s IID vendor certifying that there have been no violations in the 

180 consecutive days prior to the date of release. The list of violations is set out 

in RCW 46.20.720(4). Prior to removal, the ignition interlock device must be 

inspected at the conclusion of the one hundred eighty-day period by an ignition 

interlock technician certified by the Washington State Patrol and no evidence 

was found that the device was tampered with in the manner described in 

RCW 46.20.750. 
 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750


09/2022 DUI Bench Book 23 - 12 § 23 Ignition Interlock Devices and 
    Ignition Interlock Driver’s License 

F.  Exemption for Physical Disability  
 

The period of restriction under RCW 46.20.720(3)(c); (d), based on incidents 

occurring on or after June 9, 2016, must be tolled for any period in which the 

person does not have an ignition interlock device installed on a vehicle owned or 

operated by the person unless the person receives a determination from the 

department that the person is unable to operate an ignition interlock device due 

to a physical disability. The department's determination that a person is unable to 

operate an ignition interlock device must be reasonable and be based upon good 

and substantial evidence. This determination is subject to review by a court of 

competent jurisdiction. The department may charge a person seeking a medical 

exemption under this subsection a reasonable fee for the assessment. RCW 

46.20.720(3).  

§  23.8 Availability of Ignition Interlock Devices 

The Washington State Patrol website maintains a list of ignition interlock device models 

certified to be used in the state of Washington. The website also has a list of state 

vendors. See < Ignition Interlock - WSP (wa.gov) 

§ 23.9 Ignition Interlock Driver’s License 

 

A. Generally 

In 2009, the legislature authorized persons under certain circumstances to apply 

for a special license called an “ignition interlock driver’s license” (IIDL). RCW 

46.20.385. There is no requirement a person apply for an IIDL. When a person 

provides proof of installation of a functioning IID on all vehicles operated by the 

person and proof of financial responsibility, the person is eligible to receive the 

IID license(IIDL). In enacting this law, the legislature considered DOL data that 

demonstrated installation of the ignition interlock device greatly reduces drunk 

driving recidivism rates. Nielson v. Dept. of Licensing, 177 Wn. App. 45, 309 

P.3d 1221(2013). 

When the law was originally passed, the judge at sentencing was required to 

order a person convicted of offenses where the IID was mandatory to apply for 

an IIDL. That legislation was subsequently amended in 2012 and now the judge 

must only order, as a condition of the sentence, that a person convicted of DUI or 

physical control comply with the rules and requirements of DOL regarding the 

installation and use of an IID. See RCW 46.61.5055(5)(a); RCW 46.20.720(2).  

See § 22.17 discussing  imposition of IID at sentencing. 

http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
https://www.wsp.wa.gov/driver/duiimpaired-driving/ignition-interlock/
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5055&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5055&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
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B. Who May Apply for IIDL 

Any person licensed in Washington, or who has a valid driver’s license from 

another state, who is convicted of DUI, physical control, vehicular assault or 

vehicular homicide may apply for an IIDL. RCW 46.20.385. Persons convicted of 

vehicular assault or vehicular homicide are eligible if they are convicted of having 

committed the offense while under the influence of alcohol or drugs, or if they are 

convicted of these charges by an alternative means, but it was originally charged 

as committed under the influence.  Also included are persons who have had or 

will have their license suspended, revoked, or denied under RCW 46.20.3101 

(suspension or revocation for alcohol or THC above the statutory “per se” limit). If 

a defendant is convicted of reckless driving or negligent driving in the first degree 

under circumstances that require an IID, then that person may also apply for an 

IIDL. RCW 46.20.385(1)(a). See §5.2[F] reckless driving and  §5.1[F] negligent 

driving first degree. The statute authorizing an IIDL includes persons with an out-

of-state license, who would otherwise be eligible for an IIDL, to apply as well. 

They must surrender their out of state license and comply with other DOL 

requirements, such as a driver’s test. A person who enters a deferred 

prosecution is not required to apply for an IIDL, but may receive credit against 

any mandatory IID requirement, if they do.  

C. When Driver May Apply 

A driver may apply for an IIDL anytime, including immediately after receiving the 

notices under RCW 46.20.308 or after his or her license is suspended, revoked 

or denied. RCW 46.20.385(1)(b). 

The applicant must provide proof to the satisfaction of DOL that a functioning 

ignition interlock device has been installed on all vehicles operated by the person 

(subject to the employer exception). RCW 46.20.385(1)(c). 

1. Application Does not Waive DOL Hearing. 

A person who applies for a IIDL does not waive the right to a hearing 

challenging the DOL administrative suspension by obtaining an IIDL. 

Nielson v. Dept. of Licensing, 177 Wn. App. 45, 309 P.3d 1221(2013). 

In Nielson, the Court held RCW 46.20.385(1)(b) violated due process 

when it precluded appellate review of a driver's administrative license 

revocation under the implied consent law, after driver obtained an IIDL. 

The language in RCW 46.20.385 was removed in 2015.   

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.385
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.3101&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.3101&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.385
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.385
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D. Application of Day-for-Day Credit Against Mandatory IID 

Restriction 

The time period during which a person is licensed pursuant to an IIDL applies on 

a day-for-day basis toward satisfying the period of time an ignition interlock 

device is required under RCW 46.61.5055, 10.05.140, 46.61.500(3), 46.61.5249 

and RCW 46.20.720. DOL must also give the person day-for-day credit for the 

time period, beginning from the date of the incident, during which the person kept 

an IID installed on all vehicles as per RCW 46.20.720. 

 

 

http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05.140
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.500
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.5249
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
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§ 24. COMMERCIAL DRIVER’S LICENSE 
 

§ 24.1  Commercial Driver’s License-Overview 
 

A. State Law Must Conform to Federal Law 
 

State and federal law regulates the operation of commercial motor vehicles. The 

state’s failure to comply with federal regulations relating to operators of 

commercial vehicles may result in the federal government withdrawing federal 

transportation funding from Washington and the federal government prohibiting 

Washington from issuing commercial driver’s license to its residents, among 

other consequences. See 49 CFR § 384.401. Courts have certain mandatory 

reporting requirements based on these federal requirements. In compliance with 

the 1986 Commercial Motor Vehicle Safety Act, Washington State enacted the 

Uniform Commercial Driver’s License Act. RCW 46.25.005. As a general rule, 

state laws concerning regulation of commercial drivers must be compatible with 

federal law. 49 CFR § 355.1. See also 49 U.S.C. Subtitle VI.  

B. Definition of Commercial Driver’s License (CDL) 
 

A commercial driver’s license (CDL) means a license issued to an individual 

under RCW 46.25, that has been endorsed in accordance with the requirements 

of RCW 46.25 to authorize an individual to drive a class of commercial motor 

vehicle. RCW 46.25.010(3). A commercial driver’s license is not a substitute for a 

personal driver’s license; a person must have both. In Washington, the privileges 

are separate entities; the licenses are not. The driver has one physical license 

that contains a CDL endorsement. No person may have more than one CDL. 

RCW 46.25.020. 

C. Record-Keeping 
   

1. CDLIS. 

A national computer system records information pertaining to the license 

and identification of every commercial motor vehicle operator. This 

system, called the Commercial Driver’s License Information System 

(CDLIS), serves as a clearinghouse for locating information related to 

commercial drivers. See RCW 46.25.010 (4); 49 U.S.C. 31309.   

http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.401&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.401&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.005&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.005&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS355.1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS355.1&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49USCAS31309&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=49USCAS31309&HistoryType=F
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2.  Duty of Driver to Report. 

A driver of a commercial motor vehicle with a Washington license must 

report convictions of any federal, state or local ordinance relating to motor 

vehicle traffic control (criminal and non-parking infractions) to DOL and the 

driver’s employer within 30 days of conviction. This applies to criminal 

offenses and traffic infractions that occur in any U.S. state and Canada. 

RCW 46.25.030. The requirement to self-report applies to any convictions 

or committed infractions, whether they took place in a personal or 

commercial vehicle. 49 CFR §384.226. 

3.  Duty of Court to Report Drivers. 

A court’s duty to report convictions for RCW Title 46 offenses and traffic 

infractions are found in RCW 46.20.270 and RCW 46.52.101. 

Every court having jurisdiction over offenses committed under 
this chapter, or any other act of this state or municipal 
ordinance adopted by a local authority regulating the 
operation of motor vehicles on highways, or any federal 
authority having jurisdiction over offenses substantially the 
same as those set forth in this title which occur on federal 
installations within this state, shall immediately forward to the 
department a forfeiture of bail or collateral deposited to secure 
the defendant's appearance in court, a payment of a fine, 
penalty, or court cost, a plea of guilty or nolo contendere or a 
finding of guilt, or a finding that any person has committed a 
traffic infraction an abstract of the court record in the form 
prescribed by rule of the supreme court, showing the 
conviction of any person or the finding that any person has 
committed a traffic infraction in said court for a violation of any 
said laws other than regulations governing standing, stopping, 
parking, and pedestrian offenses. 

RCW 46.20.270(2). (Emphasis added) 

For purposes of this reporting requirement, a "finding that a traffic 

infraction has been committed" means a failure to respond to a notice of 

infraction or a determination made by a court. Payment of a monetary 

penalty made pursuant to RCW 46.63.070(2) is deemed equivalent to 

such a finding. RCW 46.20.270(5). 

DOL has a duty to report CDL convictions and infractions to the CDLIS under 

federal law. See 49 CFR § 384.101   

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.030&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.030&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.226&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.226&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.270&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.270&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.52.101&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.52.101&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.270&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.270&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.63.070&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.63.070&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.270&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.270&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.101&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.101&HistoryType=F
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4.  Definition of Conviction for non-CDL Reporting Purposes. 

A “conviction” means a final conviction in a state or municipal court or by 

any federal authority having jurisdiction over offenses substantially the 

same as those set forth in RCW Title 46 which occur on federal 

installations in this state, an unvacated forfeiture of bail or collateral 

deposited to secure a defendant’s appearance in court, the payment of a 

fine or court cost, a plea of guilty or nolo contendere, or a finding of guilt 

on a traffic law violation charge, regardless of whether the imposition of 

sentence or sanctions are deferred or the penalty is suspended, but not 

including entry into a deferred prosecution agreement under chapter 10.05 

RCW. RCW 46.20.270; WAC 308-104-130.  A “conviction” for a CDL 

holder is defined in RCW 46.25.010. 

§ 24.2  Definition of Conviction for CDL Disqualification Purposes 
 

A. Disqualification Defined 
 

The term for a prohibition against driving a commercial motor vehicle is 

“disqualification”. Disqualification of a commercial driver’s license will not affect 

the status of a driver’s personal license, unless the driver is convicted of an 

offense requiring mandatory suspension or revocation of that driver’s license.  

B. Definition of “Conviction” for CDL Holder 
 

For purposes of a CDL holder, a “conviction” is defined as follows: 

“Conviction" means an unvacated adjudication of guilt, or a 
determination that a person has violated or failed to comply with the 
law in a court of original jurisdiction or by an authorized 
administrative tribunal, an unvacated forfeiture of bail or collateral 
deposited to secure the person's appearance in court, a plea of guilty 
or nolo contendere accepted by the court, the payment of a fine or 
court cost, entry into a deferred prosecution program under chapter 
10.05 RCW, or violation of a condition of release without bail, 
regardless of whether or not the penalty is rebated, suspended, or 
probated.  

RCW 46.25.010(7); 49 CFR 383.5.   

http://apps.leg.wa.gov/rcw/default.aspx?Cite=46
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.270
http://leg.wa.gov/CodeReviser/WACArchive/Documents/2009/WAC308.pdf
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.010
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS383.5&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS383.5&HistoryType=F
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C. Deferred Prosecution Considered “Conviction” for CDL Holder 
 

For a person holding a CDL endorsement, entry into a deferred prosecution 

program for an alcohol related driving offense under 10.05 RCW is considered a 

conviction for purposes of licensing action by DOL. RCW 46.25.010(7). 

[NOTE: Such a defendant’s DCH will show the deferred prosecution as “DP” while the 
ADR will show it as a guilty finding.] 

 

D. Effect of Suspension of Personal License on CDL 
 

Suspension or revocation of a driver’s personal license will result in 

disqualification of the driver’s commercial endorsement.  See RCW 46.20.291. 

 

§ 24.3 Prohibition on Alcohol or THC in the System  
 

Notwithstanding any other provision of RCW Title 46, a person may not drive, operate 

or be in physical control of a commercial motor vehicle while having alcohol or THC in 

his or her system. RCW 46.25.110. A law enforcement officer, or other appropriate 

official, must issue an out-of-service order, valid for twenty-four hours, against a person 

who drives, operates, or is in physical control of a commercial motor vehicle while 

having alcohol or THC in his or her system or who refuses to take a test to determine 

the alcohol or THC concentration as provided by RCW 46.25.120.  RCW 46.25.110. 

The per se restriction on alcohol is 0.04 and the THC restriction is “any measurable 

amount of THC concentration”. RCW 46.25.120. 

 

§ 24.4  CDL Disqualification for Alcohol-Related Offenses 
 

 

A. Disqualification Following Refusal of Breath or Blood Test or 
Test above per se Limits 
 

1. Sworn Report by Officer Trigger DOL Action. 
 

If the person refuses testing, or a test is administered that discloses an 

alcohol concentration of 0.04 or more or any measurable amount of THC 

concentration, the law enforcement officer shall submit a sworn report to 

DOL certifying that the test was requested pursuant to RCW 46.25.120(1) 

(breath test) or a blood test was administered and that the person refused 

to submit to testing, or a test was administered that disclosed an alcohol 

http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.010
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.291&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.291&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?Cite=46
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.110&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.110&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.120&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.110&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.110&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.120&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
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concentration of 0.04 or more or any measurable amount of THC 

concentration. RCW 46.25.120(5).  

 

2. DOL Disqualifies upon Receipt of Officer’s Report.  
 

Upon receipt of the sworn report pursuant to RCW 46.20.308 or RCW 

46.25.120 (refusal or test is above the per se limits for commercial driver 

of either alcohol or THC) DOL shall disqualify the driver from driving a 

commercial motor vehicle under RCW 46.25.090, subject to the hearing 

provisions of RCW 46.20.329 and 46.20.332. RCW 46.25.120(6). See  

§ 28, DOL Hearings. 
 

B. Disqualification following Conviction for DUI or Physical Control 
 

DOL must also disqualify a person from driving a commercial motor vehicle upon 

conviction for an alcohol or drug related driving offense that takes place in any 

vehicle. RCW 46.25.090. For purposes of a conviction, it does not matter 

whether the vehicle being driven was a commercial vehicle or a personal vehicle. 

The definition of “drive” found in RCW 46.25.010(9), includes operation or 

“physical control” of a motor vehicle anywhere in the state. A person would be 

disqualified for either a DUI or physical control.  
 

§ 24.5  Implied Consent Warnings for CDL Holder 
 

A person who drives a commercial motor vehicle within the state is deemed to have 

given consent, subject to RCW 46.61.506, to take a test or tests of that person’s breath 

for the purpose of determining that person’s alcohol concentration. RCW 46.25.120.  A 

test or tests may be administered at the direction of a law enforcement officer, who after 

stopping or detaining the commercial motor vehicle driver, has reasonable grounds to 

believe that driver was driving a commercial motor vehicle while having alcohol in his or 

her system or while under the influence of any drug. RCW 46.25.120. See § 15.4, 

discussing “reasonable grounds” under implied consent law. 

The law enforcement officer requesting the test shall warn the person requested to 

submit to the test that a refusal to submit will result in that person being disqualified 

from operating a commercial motor vehicle under RCW 46.25.090. RCW 46.25.120. 

A law enforcement officer who at the time of stopping or detaining a commercial motor 

vehicle driver has reasonable grounds to believe that driver was driving a commercial 

motor vehicle while having alcohol, cannabis, or any drug in his or her system or while 

under the influence of alcohol, cannabis, or any drug may obtain a blood test pursuant 

to a search warrant, a valid waiver of the warrant requirement, when exigent 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.090
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.329
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.332
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.090&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.010
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.506&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.506&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.120&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.090&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.120&HistoryType=F
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circumstances exist, or under any other authority of law. RCW 46.25.120. See § 17, 

blood tests; § 30, discussing search warrants for blood test. 

A commercial driver has the same right to make a knowing, intelligent decision, under 

the implied consent law, whether or not to submit to a test for alcohol as a non-

commercial driver. See Thompson v. Dept. of Licensing, 138 Wn.2d 783, 982 P.2d 

601 (1999)(“knowing and intelligent decision rule”, applies to commercial driver’s license 

disqualification hearings); RCW 46.25.120.  

A number of cases address the adequacy of implied consent warnings for persons with 

a CDL endorsement. See Martin v. DOL, 175 Wn. App. 9, 306 P.3d 969 (2013) 

(warning not inaccurate or misleading by including statement concerning potential CDL 

disqualification); Allen v. Dept. of Licensing, 169 Wn.App. 304, 279 P.3d 963 (2012) 

(implied consent warning given by officer did not misleadingly imply that CDL 

disqualification would be for same length of time as suspension or revocation of 

personal license); Lynch v. Dept. of Licensing, 163 Wn.App. 697, 262 P.3d 65 (2011) 

(where implied consent warning included CDL notification and referred to CDL 

“disqualification” as opposed to personal driver's license “suspension or revocation”, it 

correctly implied  that it was a separate consequence) See § 15, Implied Consent 

Warnings. 

§ 24.6  Prohibition on Masking for CDL Holder 
 

A. Generally 
 

Federal regulations adopted in 2002 prohibit a state from “masking” a conviction 

of a state or local traffic law for a person with a CDL endorsement. 49 CFR § 

384.226. The federal regulation prohibits masking, deferral of judgment or a 

diversion program that prevents a CDL driver’s conviction or adjudication for any 

violation, in any type of motor vehicle, of a state or local traffic control law from 

appearing on the driver’s record.; 49 CFR § 384.226. A state that fails to comply 

with this “masking” regulation stands to lose federal highway funds. 49 CFR § 

384.401. In 2004, Washington added legislation to effectuate this regulation. 

RCW 46.63.070(5)(c). This means a person with a CDL endorsement cannot 

obtain the licensing benefits of any deferral or diversion program for any traffic 

offense or traffic infraction. The pertinent language of the federal law states:  
 

The State must not mask, defer imposition of judgment, or allow an 
individual to enter into a diversion program that would prevent a CLP 
or CDL holder's conviction for any violation, in any type of motor 
vehicle, of a State or local traffic control law (other than parking, 
vehicle weight, or vehicle defect violations) from appearing on the 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999194907&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999194907&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999194907&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999194907&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.120&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?findType=0&serNum=2030934728&transitionType=Default&contextData=(sc.Default)&originationContext=RequestDirector&__mud=y&firstPage=true&CobaltRefresh=44290
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2028079724&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2028079724&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026262721&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2026262721&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.226&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.226&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.226&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.401&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.401&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.401&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.401&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.63.070&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.63.070&HistoryType=F
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CDLIS driver record, whether the driver was convicted for an offense 
committed in the State where the driver is licensed or another State. 

49 CFR § 384.226. 

 

A person, who has a CDL endorsement and is charged with driving with a 

suspended license in the third degree, while driving a commercial motor vehicle, 

is not eligible to participate in a relicensing diversion program. RCW 46.20.341. 

Masking does not include a CDL holder who enters into a stipulated order of 

continuance with the prosecution on criminal traffic charges. 

 

B. Deferred Prosecutions for CDL Drivers and Masking 
 

For a person holding a CDL endorsement, entry into a deferred prosecution 

program for an alcohol related driving offense under RCW Chapter 10.05 is 

considered a conviction for purposes of DOL licensing action. RCW 

46.25.010(7).  

A driver who enters into a deferred prosecution program for an alcohol related 

driving offense in a personal vehicle will retain his or her personal driver’s 

license; however, their CDL endorsement will be disqualified by DOL upon 

notice. RCW 46.25.090(1). In that case, the driver’s DCH (case history) will show 

the deferred prosecution as “DP”, while the ADR (abstract of driving record) will 

show the offense as a guilty finding. RCW 46.25.010(7). 

In addition, a driver who commits a DUI or physical control in a commercial 

vehicle cannot have the case dismissed on their record following completion of a 

deferred prosecution.  49 CFR § 384.226. 

A person holding a CDL endorsement issued by Washington State is required to 

notify DOL and his or her employer of entry into a deferred prosecution within 30 

days of the judge granting the petition. RCW 46.25.020. 

C. Deferred Findings on Infractions for CDL Drivers and Masking 
 

A court is not statutorily authorized to grant a deferred finding on a traffic 

infraction where the violator is the holder of a CDL or was operating a 

commercial vehicle at the time of the violation. RCW 46.63.070(5) (c) 

 

http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.226&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.341&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.341&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.090&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=49CFRS384.226&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=49CFRS384.226&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.25.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.25.020&HistoryType=F
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§ 25.   DEFERRED PROSECUTION 
 

§ 25.1  Deferred Prosecution - Generally 

A. Legislative Purpose 
 

The legislative purpose of the deferred prosecution law is to seek alternatives 

more appropriate for some defendants than those available in the traditional 

criminal system. State v. Cascade District Court, 94 Wn.2d 772, 621 P.2d 115 

(1980). Deferred prosecution is a sentencing alternative, created by Chapter 

10.05 RCW, as a sentencing alternative of pre-conviction probation. Abad v 

Cozza. 128 Wn.2d 575, 911 P.2d 376 (1996); State v. Glasser, 37 Wn.App. 131, 

678 P.2d 827 (1984). See also City of Richland v. Michel, 89 Wn.App. 764, 950 

P.2d 10 (1998). Deferred prosecution under RCW 10.05 is designed to 

encourage treatment when wrongful conduct is caused by a treatable condition, 

such as alcoholism. Merseal v. Dept. of Licensing, 99  Wn.App. 414, 994 P.2d 

262 (2000). 

B. Program Restricted to Limited Jurisdiction Courts 
 

The program is limited to persons charged in courts of limited jurisdiction. RCW 

10.05.010(1). A superior court lacks authority to grant a deferred prosecution. 

State v. Rushing, 77 Wn. App. 356, 890 P.2d 1077 (1995); State v. Hayes, 37 

Wn.App 786, 683 P.2d 237, review denied, 102 Wn.2d 1008(1984). 

C. Mental Health Deferred Prosecution for DUI/Physical Control 
Offenses 
 

RCW 10.05 imposes no restriction on granting a deferred prosecution to a 

defendant charged with DUI whose charge is the result of mental problems. 

However, the statute provides little guidance for a judge on how to structure such 

a deferred prosecution. Some treatment agencies will provide both drug and 

mental health treatment for a person with a “dual-diagnosis” of alcohol/drug 

dependence and mental health counseling needs. A judge has discretion to 

impose conditions to ensure sobriety and reduce re-offense. RCW 10.05.140. 

See §25.20. The statute does not limit the judge’s discretion to impose conditions 

to ensure sobriety and reduce re-offense only to those defendants on a deferred 

prosecution for alcohol or drug dependence.  
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§ 25.2  Judicial Discretion to Grant or Deny 

A. RCW 10.05 Provides Discretion to Grant or Deny Deferred 
Prosecution 

 

RCW 10.05 provides judges in courts of limited jurisdictions discretionary 
authority to grant or deny a deferred prosecution to persons charged with a 
misdemeanor or gross misdemeanor. The judge’s decision denying a petition for 
deferred prosecution is reviewed for abuse of discretion. Thornock v. Lambo, 
14 Wn. App. 2d 25, 468 P.3d 1074 (2020). In Thornock v. Lambo, the court on 
appeal found no abuse of discretion or denial of equal protection where the judge 
denied a deferred prosecution to a person living out of state. The court applied 
the rational basis test in its equal protection analysis and held that the court’s 
treatment of an out of state defendant withstood the rational basis review.  

 

“The court’s concerns with compliance and monitoring of a deferred 
prosecution granted to an out of state defendant serve the State’s 
legitimate interest in ensuring the requirements of a deferred prosecution 
are met. While Thornock points out the statute does not require state 
residency for eligibility, nothing in the statute prohibits a court from 
considering a defendant’s out of state residence in exercising its discretion 
to deny a deferred prosecution.”  
 

Thornock v. Lambo, 14 Wn. App. 2d 25 at 35 (2020). 
 

An order granting a deferred prosecution is an interlocutory order and can be 

vacated prior to final judgment. An “interlocutory decision” is defined as any 

decision prior to a final decision. See Black’s Law Dictionary 815 (6th ed.1990). 

In Alwood v. Aukeen District Court, 94 Wn.App 396, 973 P.2d 12 (1999), the 

trial court judge granted a petition for deferred prosecution and then sua sponte 

changed her mind, after determining defendant was not amenable to treatment, 

given his history. On appeal, the judge’s discretionary vacation of the deferred 

prosecution order was affirmed.  See State v. Higley, 78  Wn.App. 172, 902 

P.2d 659, review denied, 128 Wn.2d 1003 (1995) (trial court had discretionary 

authority to dismiss previously granted deferred prosecution without prejudice to 

permit the state to file felony vehicular assault charge). See §25.4(E) discussing 

mandatory admissions. 

B. Prosecutor Agreement Not Required  
 

The deferred prosecution statute does not require the prosecutor’s agreement 

before the judge can order entry into a deferred prosecution. State v. Cascade 

District Court, 94 Wn.2d 772, 621 P.2d 115 (1980). 
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[NOTE: When a defendant presents a petition for deferred prosecution at arraignment 
and requests a continuance of the arraignment for referral to a substance use disorder 
treatment program, the prosecutor must concur for the judge to continue arraignment. 
§25.9.] 

§ 25.3  Notice and Advisement at Arraignment 

At the time of arraignment, a person charged with a violation of RCW 46.61.502 (DUI) 

or RCW 46.61.504 (physical control), may  be given a statement by the court that 

explains the availability, operation, and effects of the deferred prosecution program.  

RCW 10.05.015. 

§ 25.4  Eligibility for Deferred Prosecution  

A. Generally 
 

In a court of limited jurisdiction, a person charged with a misdemeanor or gross 

misdemeanor may petition the court to be considered for a deferred prosecution 

program.  RCW 10.05.010. To qualify for a deferred prosecution, the defendant’s 

charge must be the result of a substance use disorder, or mental problem for 

which the defendant needs treatment. There must also be a high probability of 

future recurrence if no treatment is received. RCW 10.05.020.  

B. Limit to One in a Lifetime for Title 46 Offense 
 

A person charged with a Title 46, RCW offense (or equivalent local ordinance) is 

not eligible for a deferred prosecution program more than once in a lifetime. 

RCW 10.05.010. State v. Sell, 110 Wn.App. 741, 43 P.2d 1246 (2002); Walla 

Walla v. Topel, 104 Wn.App. 816, 17 P.3d 1244 (2001). Except for the offenses 

of criminal mistreatment in the third or fourth degree, non- traffic offenses do not 

appear to be restricted to this once-in-a-lifetime limitation. See Spokane v. 

Whitehead, 128 Wn.App. 145, 115 P.3d 336 (2005), review denied, 156 Wn.2d 

1021 (2006)(held deferred prosecution statute applied to DUI charge filed under 

municipal code). 

C. Consolidation of Offenses May be Allowed 
 

By statute, separate offenses committed more than seven days apart may not be 

consolidated into a single program for deferred prosecution.  RCW 10.05.010(2). 

There is no discretion to consolidate offenses more than seven days apart. State 

v. Gettman, 56 Wn.App 51, 782 P.2d 216 (1989). 
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D. Limitation to Pre-trial Stage of Proceedings 
 

RCW 10.05.010 does not permit a trial court to order a deferred prosecution after 

a defendant has been tried and convicted.  State v. Glasser, 37 Wn.App. 131, 

678 P.2d 827, review denied, 102 Wn.2d 1008(1984) (affirming trial court’s denial 

of deferred prosecution requested by defendant at sentencing). 

E. Mandatory Admissions by Defendant for Eligibility 
 

RCW 10.05.020(1) requires the petitioner to allege under oath in the petition that: 

(1) the wrongful conduct charged is the result of or caused by substance use 

disorders or mental problems for which the person is in need of treatment and 

unless treated the probability of future recurrence is great; (2) the person agrees 

to pay the cost of the diagnosis and treatment of the alleged problem or problems 

if financially able to do so. 

F. Deferred Prosecution for Commercial Driver 
 

Federal regulations prohibit a state from “masking” a conviction of a state or local 

traffic law for a person with a commercial driver’s license endorsement. 49 C.F.R. 

§384.226; RCW 46.63.070(5)(c). Entry into a deferred prosecution program is 

considered a conviction for purposes of licensing action under RCW 46.25, for 

the holder of a CDL endorsement. RCW 46.25.010(7). Because DOL enters a 

conviction on the abstract for a CDL holder, entry of a deferred prosecution is not 

considered masking under federal law. See § 24.6 discussing deferred 

prosecutions for persons with CDL.  

§ 25.5  Defendant’s Voluntary Termination  

A defendant in a deferred prosecution program who voluntarily terminates participation 

in the program may not then obtain a deferred prosecution of another charge within the 

statutory time limit. State v Hahn, 83 Wn.App. 825, 924 P.2d 392 (1996), review 

denied, 131 Wn.2d 1020 (1997).  
 

§ 25.6  Indigent Funding for Deferred Prosecution  

An indigent defendant is entitled to public funds to provide investigation, examination, 

report and treatment plans. RCW 10.05.130. In State v. Velasquez, the state Supreme 

Court, interpreting the language of the statute regarding use of public funds for indigent 

defendants, held that the term “treatment plan” did not include the full course of 

treatment programs for indigent defendants.  Under the Court’s interpretation of 
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“treatment plan”, a court may be required to fund an evaluation and reports for an 

indigent defendant. State v. Velasquez, 176 Wn. 2d 333, 292P.2d 92 (2012). 

§ 25.7  Trial Delay not Grounds for Dismissal  

 

Delay in bringing a case to trial caused by a petitioner requesting a deferred prosecution 

under RCW 10.05 shall not be grounds for dismissal. RCW 10.05.110. 
 

§ 25.8 Use of Deferred Prosecution as “Prior Offense” at 

Sentencing  

A. The Granting of the DP triggers its treatment as a “prior offense” 

It is the “granting” of the deferred prosecution that triggers its treatment as a prior 

offense for sentencing purposes. City of Bremerton v. Tucker, 126 Wn. App 26, 

103 P.3d 1285 (2005) (sentence enhancement scheme does not violate due 

process); City of Kent v. Jenkins, 99 Wn. App. 287, 992 P.2d 1045 (2000), 

review denied, 141 Wn.2d 1007. 

B. Deferred Prosecution for DUI or Physical Control  

A deferred prosecution under chapter RCW 10.05 is a “prior offense” for 

sentencing purposes when it is granted in a prosecution for a violation of RCW 

46.61.502(DUI) or RCW 46.61.504 (physical control). RCW 46.61.5055(14). 

C. Deferred Prosecution for Negligent Driving First Degree is a 

“Prior Offense” in some Circumstances 

A deferred prosecution granted for a violation of RCW 46.61.5249 (negligent 

driving first degree) is considered a “prior offense” for purposes of RCW 

46.61.5055(14) if the charge under which the deferred prosecution was granted 

was originally filed as a violation of RCW 46.61.502 (DUI); RCW 46.61.504 

(physical control); RCW 46.61.520 (vehicular homicide) or RCW 46.61.522 

(vehicular assault). RCW 46.61.5055(14). 
 

D. Deferred Prosecution Granted in Another State is a “Prior 

Offense” in some Circumstances 

 

 A deferred prosecution granted in another state may, in some circumstances,  

 qualify as a prior offense under the statute. A deferred prosecution granted in  

 another state for a violation of driving or having physical control of a vehicle while 

 under the influence of intoxicating liquor or any drug is a “prior offense”, if the 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2029662168&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2029662168&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.110&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.110&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005963196&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005963196&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005963196&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005963196&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000048809&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000048809&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000518251&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000518251&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.5249&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.5249&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.502&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.502&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.504&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.504&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.520&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.520&HistoryType=F
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 out-of-state deferred prosecution is equivalent to the deferred prosecution under  

 RCW 10.05, including a requirement of participation in a chemical dependency 

 treatment program. RCW 46.61.5055(14).  
 

See § 22.5, discussing use of a deferred prosecution as a prior offense for sentencing 

purposes.  
 

§ 25.9 Petition for Deferred Prosecution 

A.  Time for Filing 
 

The petition shall be filed with the court at least seven days before the date set 

for trial but, upon a written motion and affidavit establishing good cause for the 

delay, the court may waive this requirement subject to the defendant’s 

reimbursement to the court of the witness fees and expenses due for 

subpoenaed witnesses who have appeared on the date set for trial.  RCW 

10.05.010(1). 

B. Petition Filed at Arraignment 
 

If the petition for deferred prosecution is filed at arraignment, the judge may, with 

the concurrence of the prosecuting attorney, continue the arraignment and refer 

the defendant for a diagnostic investigation and evaluation to an appropriate 

approved substance use disorder treatment program, or mental health center. 

RCW 10.05.030.  

C. Washington Pattern Form for Petition 
 

The Washington pattern form for a petition for deferred prosecution is available at 

the AOC inside court’s website. www.courts.wa.gov/forms/. You can also find the 

pattern form at CrRLJ 4.2(i). 
 

[Practice tip: Although there is no pattern state form for the order on deferred 

prosecution, your court may develop a standard form and require attorneys to 

use it in your court.] 

D. Contents of Petition 
 

 

1. Eligibility and Treatment. 
 

The petition must contain or incorporate a case history and written 

assessment prepared by an approved substance use disorder treatment 

http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.5055
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.030&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.030&HistoryType=F
http://www.courts.wa.gov/forms/
http://www.courts.wa.gov/court_rules/Word/CLJCRRLJ4.02.doc
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program (if petition for alcohol or drug problem); or an approved mental 

health center (if petition for mental problems). RCW 10.05.020(1).  

 

2.  Petitioner Allegations Under Oath. 
 

• He or she has never before been granted a deferred prosecution 

(applies to RCW, Title 46 offenses only); 
 

• The wrongful conduct charged is the result of or was caused by 

substance use disorders, or mental problems; 
 

• Absent treatment, the probability of recurrence is great; 
 

• He or she agrees to pay the costs of diagnosis and treatment, 

including the costs of probation supervision. See §25.6, discussing 

indigent defendants.  
 

RCW 10.05.020. See also RCW 10.05.170 (assessment for probation 

costs); RCW 10.64.120 (probation referral costs). 

E. Mandatory Advisements 
 

The petition must contain advisements concerning the following: 
 

• Petitioner’s right to seek suspension of some or all the fines and 

incarceration on condition of treatment if petitioner proceeds to trial and is 

found guilty; 
 

• Petitioner may seek treatment at any time without regard to whether or not 

he or she is found guilty of the offense; 
 

• The court will not accept a petition for deferred prosecution from a person 

who sincerely asserts a claim of innocence or denies that he or she has 

an alcohol, drug, or mental health problem.  
 

RCW 10.05.020(3). 

§ 25.10 Statement of Defendant on Deferred Prosecution 

Before entry of an order deferring prosecution, a petitioner shall be advised of his or her 

rights as an accused and shall execute, as a condition of receiving treatment, a 

statement that contains, pursuant to RCW 10.05.020(3): 
 

• An acknowledgment of his or her rights as an accused; 
 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.020&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.170&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.170&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.64.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.64.120&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.020&HistoryType=F
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• An acknowledgment and waiver of the right to testify, the right to a speedy 

trial, the right to call witnesses to testify, the right to present evidence in 

his or her defense, and the right to a jury trial; 
 

• A stipulation to the admissibility and sufficiency of the facts contained in 

the written police report; and 
 

• An acknowledgment that the statement will be entered and used to 

support a finding of guilt if the court finds cause to revoke the order 

granting the deferred prosecution.   
 

RCW 10.05.020(3).     

§ 25.11 Evaluation by Treatment Program  

A. Generally 
 

The arraigning judge upon consideration of the petition, and with concurrence of 

the prosecutor, may continue the arraignment and refer such person for a 

diagnostic investigation and evaluation to an approved substance use disorder 

treatment program as designated in Chapter 71.24 RCW, or to an approved 

mental health center if petitioner alleges a mental problem.  RCW 10.05.030. 

B.   Referral for Investigation 
 

Pursuant to RCW 10.05.040 the program to which such person is referred shall 

conduct an investigation and examination to determine: 
 

• Whether the person suffers from the problem described; 
 

• Whether the problem is such that if not treated there is a probability that 

similar misconduct will occur in the future; 
 

• Whether extensive and long-term treatment is required; 
 

• Whether effective treatment for the person’s problem is available; 
 

• Whether the person is amenable to treatment. 

C.     Program Report 
 

The program shall make a written report to the court stating its findings and 

recommendation after the examination.  If its findings and recommendations 

support treatment, it shall also recommend a treatment plan setting out the type, 

nature, and length of recommended treatment, a treatment time schedule, and 

the approximate cost of the treatment. RCW 10.05.050. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.020&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=71.24
http://app.leg.wa.gov/RCW/default.aspx?cite=10.05.030
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.050&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.050&HistoryType=F
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1.   Filed with the Court.   
 

The written report along with the treatment plan shall be filed with the 

court and a copy given to petitioner and petitioner’s counsel. RCW 

10.05.050. 
 

2.    Copy to the Prosecutor.    
 

A copy of the treatment plan shall be given to prosecutor by petitioner’s 

counsel if the prosecutor so requests.  RCW 10.05.050. 

 

3.   Commitment to Provide Treatment.   
 

The program making the written report shall append to the report a 

commitment by the program that it will provide the treatment in 

accordance with the provisions of RCW 10.05. RCW 10.05.050. 
 

[NOTE: Absent any overriding interest, the public’s right to the open administration of 

justice includes not only court proceedings, but also all records the court has considered 

in making any ruling, whether dispositive or not. Tacoma News, Inc. v. Cayce, 172 

Wn.2d 58, 67, 256 P.3d 1179 (2011). See State v. Chen, 178 Wn.2d 350, 309 P.3d 410 

(2013).  Where a party moves to seal documents under GR 15, the judge must engage 

in a Bone-Club like analysis set out in Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 

640 P.2d 716 (1982). State v. Parvin, 184 Wn.2d 741, 748, 364 P.3d 94 (2015). See 

GR 31 regarding access to court records.] 

§ 25.12  Substance Use Disorder Program Requirements 

RCW 10.05.150 sets out the requirements for a deferred prosecution for alcoholism. 

The program must be for two (2) years and shall include, but is not limited to the 

following requirements: 
 

• Total abstinence from alcohol and all other non-prescribed mind-altering drugs; 

• Participation in an intensive inpatient or intensive outpatient program in a 

state-approved substance use disorder program; 

• Participation in a minimum of two meetings per week of an alcoholism self-help 

recovery support group, as determined by the assessing agency, for the duration 

of the treatment program; 

• Participation in an alcoholism self-help recovery support group, as determined by 

the assessing agency, from the date of court approval of the plan to entry into 

intensive treatment; 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.050&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.050&HistoryType=F
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http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
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• Not less than weekly approved outpatient counseling, group or individual, for a 

minimum of six months following the intensive phase of treatment; 

• Not less than monthly outpatient contact, group or individual, for the remainder of 

the two-year deferred prosecution period; 

• The decision to include the use of prescribed drugs, including disulfiram, as a 

condition of treatment shall be reserved to the treating facility and the petitioner's 

physician; 

• All treatment within the purview of this section shall occur within or be approved 

by a state-approved substance use disorder treatment facility.  

[NOTE: The petitioner must acknowledge and sign that he or she agrees to the terms 
and conditions of the treatment plan.] 

§ 25.13 Treatment Compliance Reports 

A.   Compliance Report by Treatment Program 
 

The program shall agree to provide the court with a statement every three 

months for the first year and every six months for the second year regarding the 

petitioner’s cooperation with the treatment plan proposed and the petitioner’s 

progress or failures in the treatment.  These statements shall be made as a 

declaration by the person who is personally responsible for providing the 

treatments.  RCW 10.05.050.  
 

Pursuant to RCW 10.05.090, the treatment program shall immediately report 

any breach of the treatment plan to the court. 
 

[NOTE: A court may require the treatment program to provide reports more frequently 

than the statute requires.] 

B. Report to Court on Violation of Ignition Interlock Requirements 
 

If a petitioner, who has been accepted for deferred prosecution fails or neglects 

to carry out and fulfill any term or condition imposed in connection with the 

installation of an interlock device, under RCW 46.20.720, the IID agency must 

immediately report the breach to the court. RCW 10.05.090. 

§ 25.14  Court Approval of Treatment Plan 

If the report recommends treatment, the court shall examine the treatment plan. If the 

court approves the plan and petitioner agrees to comply with the terms and conditions, 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.050&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.050&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.090&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.720&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.720&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.090&HistoryType=F
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an entry shall be made in the court docket showing acceptance for deferred 

prosecution. RCW 10.05.060.  
 

The court must file a copy of the treatment plan. If the charge is one which is required to 

be sent to the department of licensing, then the court must send an abstract to DOL 

showing entry of the deferred prosecution.  RCW 10.05.060 

§ 25.15  Court Rejection of Treatment Plan 

When treatment is either not recommended or not approved by the judge, or the 

petitioner declines to accept the treatment plan, the petitioner shall be arraigned on the 

charge, if not previously arraigned. RCW 10.05.070. A new commencement date starts 

on the date that an order is entered denying a motion for a deferred prosecution or 

revoking deferred prosecution. CrRLJ 3.3(c)(2)(viii).  

§ 25.16  Evidence Pertaining to Deferred Prosecution May not be 

Used at Trial 

If the petition is not approved or is withdrawn before approval, evidence pertaining to or 

resulting from the petition and investigation is inadmissible in any trial on the charges 

but shall be available for use after a conviction to be used in determining a sentence.  

RCW 10.05.080. 

§ 25.17  Court Findings Prior to Entry of Order 

A. Specific Findings  
 

Pursuant to RCW 10.05.020(4), before entering an order deferring prosecution, 

the court shall make specific findings that:   
 

• The petitioner has stipulated to the admissibility and sufficiency of the 

facts as contained in the police report; 
 

• The petitioner has acknowledged the admissibility of the stipulated facts in 

any criminal hearing on the underlying offense or offenses held 

subsequent to revocation of the order granting deferred prosecution; 
 

• The petitioner has acknowledged and waived the right to testify, the right 

to a speedy trial, the right to call witnesses to testify, the right to present 

evidence in his or her defense, and the right to a jury trial; and 
 

• The petitioner’s statements were made knowingly and voluntarily. 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.060&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.060&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.060&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.060&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.070&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.070&HistoryType=F
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj3.3
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.080&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.080&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.020&HistoryType=F
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B.  Including Findings in Record 
 

All these findings shall be included in the order granting deferred prosecution.  
RCW 10.05.020(4). 
 

§ 25.18  Verifying Criminal History and Driving Record 

 

RCW 46.61.513  requires the judge and the prosecutor verify defendant’s criminal 

history and driving record immediately before deferring prosecution. The order for 

deferred prosecution must contain specific findings as to the defendant’s criminal history 

and driving record. See § 22.2 discussing verification of defendant’s criminal history and 

driving record. 

§ 25.19  Mandatory Conditions of Granting Deferred Prosecution  

 

RCW 10.05.140 sets out certain mandatory conditions of granting a deferred 

prosecution, including: 
 

A.  Valid License and Insurance 
 

 

Petitioner shall not operate a motor vehicle upon the public highways without a 

valid operator’s license and proof of liability insurance. 
 

B. Imposition of Ignition Interlock Device 
 

A judge must order an IID on a deferred prosecution regardless of whether the 

underlying offense is alcohol or drug related. See RCW 46.20.720(1)(c). The 

ignition interlock requirement for a person in a deferred prosecution program is 

found in RCW 10.05.140. According to that statute, the court must order an 

ignition interlock device only as a condition of granting a petition on “any alcohol-

dependency based case”. The required periods of use of the interlock shall be 

not less than the periods provided for in RCW 46.20.720. RCW 10.05.140. 

However, RCW 46.20.720(1)(c) has more general language requiring the IID for 

any person participating in a deferred prosecution program under RCW 

10.05.020 for a violation of RCW 46.61.502 or RCW 46.61.504 (or an equivalent 

local ordinance). In addition, an IID must be ordered following entry of a deferred 

prosecution for a reckless driving or negligent driving 1st degree charge if the 

person would be required under RCW 46.61.500 or 46.61.5249 to install an IID 

on all vehicles operated by the person.  

The ignition interlock device shall have an alcohol set point that prevents the 

motor vehicle from being started when the breath sample provided has an 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.020&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.020&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.513&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.513&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05.140
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://app.leg.wa.gov/rcw/default.aspx?cite=10.05.140
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://app.leg.wa.gov/rcw/default.aspx?cite=10.05.140
http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.720
http://app.leg.wa.gov/rcw/default.aspx?cite=10.05.020
http://app.leg.wa.gov/rcw/default.aspx?cite=10.05.020
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.502
http://app.leg.wa.gov/rcw/default.aspx?cite=46.61.504
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.500
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5249
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alcohol concentration of 0.020 or more, unless otherwise specified by the court 

for a restriction under RCW 46.20.720(1)(e)(IID ordered by court within its 

discretion for alcohol related impaired driving offense for a period of time up to 

jurisdictional limit). However, the set point ordered by a judge cannot be higher 

than set by statute.  

RCW 10.05.140 also allows a judge to impose “reasonable conditions to reduce 

re-offense and ensure continued sobriety”. This provision would support the 

discretionary imposition of an IID for a period beyond the restrictions in RCW 

46.20.720-, but not longer than the length of the court’s jurisdiction. See State v. 

Hernandez, 185 Wn. App. 680, 342 P.3d 820 (2015) (court erred when it 

imposed an IID past jurisdictional limit). 

[NOTE: The period of IID restriction is extended by 180 days whenever DOL receives 

notice that a restricted person has been convicted of driving without an IID (RCW 

46.20.740) or RCW 46.20.750 (circumventing an IID). If the original restrictive period 

has been fulfilled and cannot be extended, DOL must add a new 180-day restriction 

from the date of conviction. RCW 46.20.720(3)(e).] 
 

§ 25.20 Discretionary Conditions and Costs Imposed on Deferred 
Prosecution 

A. Jail May not be Ordered 

Statutory authority does not authorize jail be ordered as a condition of deferred 

prosecution. State v. Wright, 54 Wn.App. 638, 774 P.2d 1265 (1989).  
 

B. Restitution May be Ordered 

As a condition of granting a deferred prosecution petition, the court may order the 

defendant to make restitution. RCW 10.05.140.  
 

C. Payment of Deferred Prosecution Costs 

The court may order the petitioner to pay the costs of entry of a deferred 

prosecution.  RCW 10.01.160. Costs for administering a deferred prosecution 

may not exceed two hundred fifty dollars. This is a discretionary cost and subject 

to the court’s determination of defendant’s ability to pay pursuant to RCW 

10.01.160. The court shall not order a defendant to pay costs if the defendant at 

the time of sentencing is indigent as defined in RCW 10.101.010(3) (a) through 

(c). In determining the amount and method of payment of costs for defendants 

who are not indigent as defined in RCW 10.101.010(3) (a) through (c), the court 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://app.leg.wa.gov/rcw/default.aspx?cite=10.05.140
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035379129&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i664e623344c84e8f85bcd7df49188944&firstPage=true&CobaltRefresh=43691
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035379129&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i664e623344c84e8f85bcd7df49188944&firstPage=true&CobaltRefresh=43691
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.740
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.750
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989096534&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989096534&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.140&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.140&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.01.160&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.01.160&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://app.leg.wa.gov/RCW/default.aspx?cite=10.101.010
http://app.leg.wa.gov/RCW/default.aspx?cite=10.101.010
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shall take account of the financial resources of the defendant and the nature of 

the burden that payment of costs will impose. RCW 10.01.160(3).  
 

D. Other Conditions Allowed to Ensure Sobriety and Reduce Re-
offense 
 

To help ensure continued sobriety and reduce the likelihood of re-offense, the 

court may order “other reasonable conditions” during the period of the deferred 

prosecution. RCW 10.05.140. These include, but are not limited to: 

• Attendance at self-help recovery support groups for substance use 

disorder; 

• Complete abstinence from alcohol and all non-prescribed mind-altering 

drugs; 

• Periodic urinalysis or breath analysis; 

• Maintaining law abiding behavior. 

• Order for period of IID beyond limitations set in RCW 46.20.720 (up to the 

jurisdictional limit of court). 
•  

E.  CrRLJ 3.2 Conditions 

• Because a deferred prosecution is pre-conviction supervision, a judge 

may also consider any conditions authorized pursuant to CrRLJ 3.2.  
 

§ 25.21 Authority to Terminate Deferred Prosecution 

 

RCW 10.05.140 authorizes the termination of a deferred prosecution upon violation of 

the deferred prosecution order. See § 25.25 discussing revocation of deferred 

prosecution. 
  

§ 25.22  Appeal from Order Granting Deferred Prosecution 

The prosecutor may only appeal an order granting a deferred prosecution on limited 

grounds as set forth in RCW 10.05.160. Specifically, a prosecutor may appeal an order 

granting a deferred prosecution on any or all of the following grounds:  
 

• A prior deferred prosecution has been granted to the defendant; 
 

• Failure of the court to obtain proof of insurance or a treatment plan conforming to 

statute; 

http://app.leg.wa.gov/RCW/default.aspx?cite=10.01.160
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.140&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.140&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.720
http://www.courts.wa.gov/court_rules/Word/cljcrrlj3.2.doc
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.140&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.140&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.160&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.160&HistoryType=F
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• Failure of the court to comply with the requirement of RCW 10.05.100; 
 

• Failure of the evaluation facility to provide the information required by RCW 

10.05.040 and RCW 10.05.040 (if defendant was referred for treatment); 
 

• Failure of the court to order installation of an IID as required by law. 
 

§ 25.23  Dismissal of Charges 

 

The court shall dismiss charges three years after receiving proof of successful 

completion of the two-year treatment program and following proof that petitioner has 

complied with conditions imposed by the court. RCW 10.05.120. The dismissal may not 

take place sooner than five (5) years following entry of the order granting the deferred 

prosecution. RCW 10.05.120.  
 

§ 25.24  Supervision of Petitioner 

 

As a condition of granting deferred prosecution, the court may order supervision of the 

petitioner during the period of deferral, RCW 10.05.170. 
 

A. Monthly Assessment 
 

The court may levy a monthly assessment upon the petitioner as provided in 

RCW 10.64.120.  RCW 10.05.170.   The monthly assessment may not exceed 

$100.   

B.   Probation Department Supervision 
 

In a jurisdiction with a probation department, the court may appoint the probation 

department to supervise the petitioner. RCW 10.05.170. In a jurisdiction without a 

probation department, the court may appoint an appropriate person or agency to 

supervise the petitioner. See ARLJ 11.1. 

C. Supervision Requirements 
 

A supervisor appointed under this section shall be required to do at least the 

following, pursuant to RCW 10.05.170: 

 

If the charge for which deferral is granted relates to operation of a motor vehicle, 

at least once every six months request from the Department of Licensing an 

abstract of the petitioner's driving record; and 
 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.100&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.100&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.040&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.040&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.120&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.120&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.170&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.170&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.64.120&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.64.120&HistoryType=F
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At least once every month make contact with the petitioner or with any agency to 

which the petitioner has been directed for treatment as a part of the deferral. 
 

[NOTE: The statute does not specify whether monthly contact is for the term of treatment 

or the entire term of the deferred prosecution.] 

D.  Interstate Compact for Adult Offender Supervision (ICAOS) and 
Deferred Prosecution Cases 
 

The Interstate Compact for Adult Offender Supervision (ICAOS) is a reciprocal 

agreement permitting the transfer of adult offender cases between member 

states under certain conditions. It is discussed in detail in § 22.21. 
 

ICAOS Rule 2.106 determines whether an offender, who receives a deferred 

sentence, meets the criteria for supervision under the Compact. In Advisory 

Opinion 6-2005, the National ICAOS Commission determined that the 

Washington deferred prosecution program meets the criteria. A defendant who 

enters a deferred prosecution and who has a prior conviction for driving while 

impaired by drugs or alcohol is subject to the terms of the ICAOS. In making its 

determination, the Commission considered, as one factor, that the defendant 

makes a material and binding factual admission that there are sufficient facts to 

find him or her guilty of the offense beyond a reasonable doubt.  
 

§ 25.25  Revocation of Deferred Prosecution Procedures  

 

A. Judge has Statutory Authority to Revoke DP during Entire Five-
Year Period prior to Dismissal 

 

In State v. Skrobo, defendant appealed the district court judge’s order revoking 

his deferred prosecution, when he was charged with a new DUI, hit and run 

attended and reckless endangerment. The defendant had completed his two-

year treatment program and was in his fifth year of the DP. On RALJ appeal, the 

superior court judge held the deferred prosecution statute was ambiguous as to 

whether or not a judge had authority to revoke the DP, once defendant had 

successfully completed the two-year treatment program. Because the RALJ 

judge found an “ambiguity” in the statutory scheme, she applied the rule of lenity 

and ruled that since the defendant had already completed his two-year program, 

the judge had no authority to revoke him for a violation of the DP order. The 

Court of Appeals reversed, holding there is no ambiguity in the law and a judge 

has statutory authority to revoke for violation of the terms of the order for the 

https://1.next.westlaw.com/Document/I82a75040a23d11ebb59191cef82ec18e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740360000017adf11c2747b8df118%3Fppcid%3Db397b75b9d9d4efc85c5fe76f0e4a2bf%26Nav%3DALL%26fragmentIdentifier%3DI82a75040a23d11ebb59191cef82ec18e%26parentRank%3D0%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=4d5a5bc92e7462665955b1f45ec78c21&list=ALL&sessionScopeId=79174983da6acd2aabb1d603bd9e3d01481dacc26194f7670b8308e60bf3c7c0&ppcid=b397b75b9d9d4efc85c5fe76f0e4a2bf&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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entire five years, until dismissal.  State v. Skrobo, 17 Wn. App. 2d 197, 485 P.3d 

333 (2021).  
 

 

B. Due Process Requirements at Revocation Hearing 
 

Due process requirements apply to a hearing on revocation of a deferred 

prosecution. These requirements best safeguard defendant’s right to have the 

agreement administered equitably, with full protection of the constitutional rights 

relinquished in the bargain. State v. Cassill-Skilton, 122 Wn.App 652, 94 P.3d 

407 (2004) (court uses deferred prosecution procedures under RCW 10.05 as a 

model for revocation hearing in drug court diversion).  
 

The court is required to hold a hearing for alleged breach of the treatment plan or 

violation of the IID requirements. RCW 10.05.090. The court may hold a hearing 

to revoke a deferred prosecution for violation of any mandatory term or any 

discretionary term imposed in the order. The court must conduct a hearing, after 

notice, to determine whether to terminate petitioner from the deferred prosecution 

program. See RCW 10.05.090. At the hearing, the petitioner is able to present 

evidence. See Generally Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct. 2593, 33 

L.Ed 2d 484 (1972) (discussing constitutional rights at probation revocation 

hearings); In re Boone, 103 Wn.2d 224, 691 P.2d 964 (1984). 
 

C. Violation must be Proven to a Preponderance of the Evidence  
 

The defendant is entitled to have any factual disputes resolved by a neutral fact 

finder. This includes a determination that the deferred prosecution order was 

violated, by a preponderance of the evidence. The burden of proof is on the 

prosecutor. See State v. Cassill-Skilton, 122 Wn.App 652, 94 P.3d 407 (2004) 

(court uses deferred prosecution procedures under RCW 10.05 as a model for 

revocation hearing in drug court diversion). See also State v. Marino, 100 Wn.2d 

719, 674 P.2d 171 (1984) (court discusses due process procedures on 

termination from pretrial diversion agreement and references RCW 10.05).  

D.   Right to Counsel at Revocation Hearing 
 

The right to counsel at a probation revocation hearing is not provided under 

either the state or federal constitution, but in Washington, under the court rules. 

See State v. Conlin, 49 Wn. App. 593, 744 P.2d 1094, review denied, 110 

Wn.2d 1010 (1988). The defendant is entitled to appointment of counsel, if there 

is no waiver of counsel on the record. CrRLJ 7.6(b). A defendant may waive the 

right to counsel at a probation revocation hearing, with a lesser standard than a 

waiver of right to counsel at trial. State v. Conlin, 49 Wn. App. 593, 744 P.2d 

https://1.next.westlaw.com/Document/I82a75040a23d11ebb59191cef82ec18e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740360000017adf11c2747b8df118%3Fppcid%3Db397b75b9d9d4efc85c5fe76f0e4a2bf%26Nav%3DALL%26fragmentIdentifier%3DI82a75040a23d11ebb59191cef82ec18e%26parentRank%3D0%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=4d5a5bc92e7462665955b1f45ec78c21&list=ALL&sessionScopeId=79174983da6acd2aabb1d603bd9e3d01481dacc26194f7670b8308e60bf3c7c0&ppcid=b397b75b9d9d4efc85c5fe76f0e4a2bf&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I82a75040a23d11ebb59191cef82ec18e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740360000017adf11c2747b8df118%3Fppcid%3Db397b75b9d9d4efc85c5fe76f0e4a2bf%26Nav%3DALL%26fragmentIdentifier%3DI82a75040a23d11ebb59191cef82ec18e%26parentRank%3D0%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=4d5a5bc92e7462665955b1f45ec78c21&list=ALL&sessionScopeId=79174983da6acd2aabb1d603bd9e3d01481dacc26194f7670b8308e60bf3c7c0&ppcid=b397b75b9d9d4efc85c5fe76f0e4a2bf&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004731254&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004731254&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004731254&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004731254&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.090&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.090&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1972127185&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1972127185&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1972127185&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1972127185&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984159914&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1984159914&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004731254&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004731254&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984101598&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1984101598&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984101598&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1984101598&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987133273&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1987133273&HistoryType=F
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1094, review denied, 110 Wn.2d 1010 (1988) (waiver must be knowing and 

voluntary, in contrast to trial counsel waiver which must also include finding 

waiver is done “intelligently”).  
 

E. New Speedy Trial Commencement Period Starts upon 
Revocation 
 

A new commencement date starts on the date that an order is entered denying a 

motion for a deferred prosecution or revoking deferred prosecution. CrRLJ 

3.3(c)(2)(viii).  
 

§ 25.26  Grounds for Revocation of Deferred Prosecution 

A. Breach of Treatment Plan-Mandatory Hearing 
 

If a petitioner fails or neglects to carry out and fulfill any term or condition of the 

treatment plan, the treatment program must report such breach to the court, the 

prosecutor, the petitioner (or petitioner’s attorney). The treatment program must 

make a recommendation in its report. RCW 10.05.090. The court, upon receipt of 

this report, shall hold a hearing to determine whether the petitioner should be 

removed from the deferred prosecution program. RCW 10.05.090.  
 

At the hearing, evidence shall be taken of the petitioner’s alleged failure to 

comply with the treatment plan. Petitioner shall have the right to present 

evidence on his or her own behalf. RCW 10.05.090. The court shall either order 

that petitioner continue on the treatment plan or be removed from deferred 

prosecution. If removed, the court shall enter judgment pursuant to RCW 

10.05.020 and, for a Title 46 RCW offense, notify DOL. See § 25.25 discussing 

revocation of deferred prosecution. 

B. Breach of Condition Imposed in Connection with IID Requires 
Mandatory Hearing  
 

If a petitioner fails or neglects to carry out and fulfill any term or condition 

imposed in connection with the installation of an interlock or other device under 

RCW 46.20.720, the entity administering the use of the device shall report such 

breach to the court, the prosecutor, the petitioner (or petitioner’s attorney). RCW 

10.05.090. The court, upon receipt of this report, shall hold a hearing to 

determine whether the petitioner should be removed from the deferred 

prosecution program. RCW 10.05.090.  
 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1987133273&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1987133273&HistoryType=F
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At the hearing, evidence shall be taken of the petitioner’s alleged failure to 

comply with the IID order. Petitioner shall have the right to present evidence on 

his or her own behalf. RCW 10.05.090. The court shall either order that petitioner 

comply with the IID or be removed from deferred prosecution. If removed, the 

court shall enter judgment pursuant to RCW 10.05.020 and, for a Title 46 RCW 

offense, notify DOL. See § 25.25 discussing revocation of deferred prosecution. 

C. Mandatory Termination for Subsequent Conviction of Similar 
Offense 
 

A deferred prosecution will be revoked if the defendant is “subsequently 

convicted of a similar offense that was committed while the petitioner was in the 

deferred prosecution program”. RCW 10.05.100. For purposes of the deferred 

prosecution statute, “subsequently convicted” has been interpreted to mean at 

the time of adjudication of guilt and not after the appellate process has been 

completed. State v. Kuhn 74 Wn.App. 787, 875 P.2d 1225 (1994).  
 

Upon notice of the subsequent conviction, the court shall remove the petitioner’s 

docket from the deferred prosecution file and the court shall enter judgment 

pursuant to RCW 10.05.020.  

D. Other Statutory Grounds for Revocation 
 

RCW 10.05.140 specifies the following as grounds for revocation, within a 

judge’s discretion: 
 

1. Driving without a valid license and insurance; 
 

2. Failure to make restitution or pay court costs as ordered; 
 

3. Violation of an order to install and maintain an IID. 

E. Violation of the Order to Install and Maintain IID 
 

If the petitioner’s noncompliance is based on a violation of the IID requirement, 

the court shall either order the petitioner to comply with the term or condition of 

the IID requirement or be removed from deferred prosecution. RCW 10.05.090. 

§ 25.27  Successful Completion of Deferred Prosecution 

By statute, the time for dismissal is three years after the court receives proof of 

successful completion of the two-year treatment program, but not less than five (5) 

years after entry of the order granting deferred prosecution. RCW 10.05.120. On the 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.05.090&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.05.090&HistoryType=F
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date of dismissal, the court shall dismiss the charges pending against petitioner. RCW 

10.05.120.  
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APPENDIX 1 – DEFERRED PROSECUTION CHECKLIST 

 

A. Defendant Allegations Made Under Oath: 
 

❑ All statements and acknowledgments in petition are made knowingly 

and voluntarily.  RCW 10.05.020 

❑ The criminal charges result from substance use disorders or mental 

problems.  RCW 10.05.020 

❑ Absent treatment, probability is great that petitioner will reoffend.  

RCW 10.05.020 

❑ Defendant has not previously been granted a deferred prosecution 

for a Title 46, RCW traffic offense.  RCW 10.05.010 

❑ Defendant will pay all costs of diagnosis and treatment.  RCW 

10.05.020 

❑ Defendant acknowledges and waives rights, including speedy trial 

right.  RCW 10.05.020  

B. Court Advisements: 
 

❑ Deferred prosecution will enhance mandatory penalties for 

subsequent offenses.  RCW 46.61.5055 

❑ Defendant will be ordered not to drive without a valid license and 

insurance.  RCW 10.05.140 

❑ Defendant will be disqualified from driving a commercial vehicle.  

RCW 46.25.090 

❑ Defendant will be required to drive only with an ignition interlock 

device per RCW 46.20.720.   RCW 10.05.140 

❑ Defendant agrees that facts in the police report are admissible & 

sufficient for conviction.  RCW 10.05.020 

❑ Court may impose reasonable conditions to ensure sobriety and to 

reduce the likelihood for re-offence, including self-help recovery 

http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05.020
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.05.020
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meetings, abstinence, urinalysis or breath analysis and law-abiding 

behavior.  RCW 10.05.140 

❑ Court approval may be required for travel or transfer to another 

state.  RCW 35.20.255 

C. Treatment Plan Requirements: 
 

❑ Treatment program must be state-approved.  RCW 10.05.020 

❑ Include a written assessment of the defendant.  RCW 10.05.020 

❑ Make a commitment to provide treatment.  RCW 10.05.050 

❑ Recommend a plan setting out the type, nature, length, time 

schedule, and approximate cost of the treatment.  RCW 10.05.050 

❑ Treatment plan meets the specification in RCW 10.05.150 Provide 

reports to the court and/or Probation at least every 3 months for the 

first year; at least every 6 months for the second year.  RCW 

10.05.050 

❑ Immediately report any breach of the defendant’s treatment plan to 

the court, the prosecutor, and the defendant’s attorney, together with 

its recommendation.  RCW 10.05.090 
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 § 26. PRETRIAL DIVERSION AGREEMENTS (Stipulated Orders of 
Continuance)  

§ 26.1  Generally  

Pretrial diversion agreements have been used in Washington state for decades despite 

the fact that they lack neither statutory nor court rule authority. There are few published 

appellate decision concerning the types of nonstatutory - diversion agreements most 

commonly used in limited jurisdiction trial courts. See e.g., State v. Ashue, 145 Wn. 

App. 492, 188 P.3d 522 (2008);  State v. Marino, 100 Wn. 2d 719, 674 P.2d 171 

(1984); State v. Kessler, 75 Wn. App. 634, 879 P.2d 333 (1994). The court in Ashue 

recognized that there is not one correct form for a pretrial diversion agreement; stating 

that pretrial diversion agreements can vary in their terms “dependent upon the 

circumstances of each particular case.” State v. Ashue, 145 Wn. App. 492, 501,188 

P.3d 522 (2008). 
 

§ 26.2 Nomenclature 

Pretrial diversion agreements are referred to by a number of different names. They are 

most commonly referred to as “stipulated orders of continuance.” However, they are 

also referred to as “pretrial diversion agreements.” See e.g., State v. Marino, 100 Wn. 

2d 719, 674 P.2d 171 (1984)( “stipulation and waiver agreement for diversion 

continuance”);  State v. Ashue, 145 Wn. App. 492, 188 P.3d 522 (2008). (“continuance 

and dismissal” and “stay of proceedings.”)  
 

§ 26.3 DUI Charges and Pretrial Diversion Agreements 

 

A. Prosecutors Have Broad Charging Discretion 
 

Prosecutors have offered pretrial diversion agreements in many relatively serious 

felony cases: second degree assault, State v. Marino, 100 Wn. 2d 719, 674 

P.2d 171 (1984); indecent liberties, State v. Kessler, 75 Wn. App. 634, 879 P.2d 

333 (Div. 1 1994) and residential burglary, State v. Ashue, 145 Wn. App. 492, 

188 P.3d 522 (2008). Despite the lack of statutory or court rule authority, 

prosecuting attorneys are able to offer pretrial diversion agreements in serious 

cases because prosecuting attorneys are given discretion to file charges. 
 

We have consistently held that it is within the prosecuting attorney's 
discretion to file charges or refuse to charge for reasons other than 
the mere ability to establish guilt. He may consider a wide range of 
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factors in addition to the strength of the state's case in deciding 
whether prosecution would be in the public interest. 

 

State v. Rowe, 93 Wn.2d 277, 609 P.2d 1348 (1980). 

In light of the nature of the cases allowing for pretrial diversion referenced above, 

there is nothing about a DUI charge in and of itself which disqualifies it for pretrial 

diversion. There are many valid reasons for a prosecutor to decide to offer 

pretrial diversion in any case. “By diverting appropriate defendants from 

prosecution, prosecutors are able to concentrate their resources against those 

other defendants who should be more vigorously prosecuted.” Royce A. 

Ferguson, Jr., 13 Wash. Practice Criminal Practice & Procedure § 3501 (3d ed.)   

A prosecutor may also decide to offer a pretrial diversion because a particular 

case may be factually or legally weak. The Sentencing Reform Act (SRA) 

recognizes the need to give prosecutors great discretion and plainly states that 

evidentiary weakness in particular cases is one of the reasons a prosecutor is 

given wide discretion. RCW 9.94A.450. The rationale for a prosecutor offering 

pretrial diversion agreements is also recognized at the national level: 

Pretrial intervention or diversion programs are alternative procedures to the 
traditional process of prosecuting criminal defendants and are intended to 
augment the criminal justice system where prosecution would be 
counterproductive, ineffective, or unwarranted.  

Pretrial diversion: statute or court rule authorizing suspension or 
dismissal of criminal prosecution on defendant's consent to noncriminal 
alternative, 4 A.L.R.4th 147 § 2(b) 

A court should not interfere with a prosecutor’s discretion unless “it is abused to 

such an extent as to be arbitrary and capricious and violative of due process.”  

Royce A. Ferguson, Jr., 13 Wash. Prac., Criminal Practice & Procedure § 3513 

(3d ed.) (citing United States v. Wilson, 614 F.2d 1224, 1228 (9th Cir.1980)). A 

prosecutor’s decision to offer or not offer a pretrial diversion agreement will not 

violate a defendant’s equal protection or due process rights. See State v. 

Harner, 153 Wn.2d 228, 103 P.3d 738 (2004)(holding that a county’s failure to 

provide diversion through drug courts did not violate a defendant’s right to equal 

protection or due process.) 
 

B. State Law Prohibits a Deferred Sentence for an Offense 
Sentenced under RCW 46.61.5055 

 

A judge may not impose a deferred sentence for an offense sentenced under 

RCW 46.61.5055. See RCW 3.66.067; RCW 3.66.068 (district courts); RCW 
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3.50.320; RCW 3.50.330; (municipal courts) RCW 35.20.255 (municipal courts 

over 400.000 population). A pretrial diversion agreement which results in 

dismissal upon successful completion looks and acts like a “de facto deferred 

sentence”. For this reason, some judges will not enter such agreements. Pretrial 

diversion agreements resulting in a reduction in the charge rather than dismissal, 

however, do not appear to effectively violate the prohibition on deferred 

sentences.  
 

C. State Law Prohibits More Than One Deferred Prosecution in a 
Lifetime 

 

Pursuant to RCW 10.05.010(2) a person is not “eligible for a deferred 

prosecution program more than once.” While a pretrial diversion agreement is not 

a deferred prosecution, State v. Ashue, 145 Wash. App. 492, 498-499, 188 P.3d 

522 (2008). A pretrial diversion agreement which results in dismissal upon 

successful completion looks and acts like a “de facto deferred prosecution”. For 

this reason, some judges will not enter such agreements. Pretrial diversion 

agreements resulting in a reduction in the charge rather than dismissal, however, 

do not appear to effectively violate provisions of RCW 10.05.010(2). 
 

§ 26.4 Advisements upon Entry of Agreement-Due Process 
Considerations 

A defendant’s entry into a pretrial diversion agreement which specifies a stipulated facts 

trial in the event of a violation is not the equivalent of a guilty plea, and therefore, “the 

safeguards for guilty pleas under CrR 4.2 are not required in a stipulated facts trial.” 

State v. Drum, 168 Wn.2d 23, 39, 225 P.3d 237 (2010). Accord State v. Mierz, 127 

Wn.2d 460, 469, 901 P.2d 286 (1995). The due process requirements of CrRLJ 4.2 are 

substantially equivalent to CrR 4.2, so this holding should apply equally to courts of 

limited jurisdiction.  

In State v. Drum, 168 Wn.2d 23, 39, 225 P.3d 237 (2010), the Supreme Court noted 

that the difference between a plea and a stipulated trial is an independent determination 

of guilt. “A trial court still has the authority to find the defendant not guilty if it determines 

that the stipulated evidence does not establish all elements of the crime beyond a 

reasonable doubt.” State v. Drum, 168 Wn.2d 23, 34, 225 P.3d 237 (2010). 

Nonetheless, a stipulated facts trial which typically admits only the city or state’s 

evidence is highly likely to result in a guilty finding. Thus, it may be best practice for trial 

courts to ensure that a defendant is entering a pretrial diversion agreement knowingly, 

intelligently and voluntarily, as the trial court did in State v. Ashue.  State v. Ashue, 

145 Wn. App. 492, 504, 188 P.3d 522 (2008). 
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§ 26.5 Monitoring the Agreement 

The trial court has a role to play throughout the pretrial diversion process, but it is not 

typically as direct a role as that played by a trial court monitoring a sentenced 

defendant. Rather, the court’s role consists “primarily of assuring procedural regularity 

throughout the criminal justice process.”  Marino, 100 Wn. 2d 719, 724, 674 P.2d 171 

(1984). The Ashue court seems to take this limitation further when it states that in 

pretrial diversion agreements, defendants “are not under the direct supervisory control 

of the trial court.”  State v. Ashue, 145 Wn. App. 492, 501, 188 P.3d 522 (2008). Yet, 

for this proposition, the Ashue court cites State v. Kessler, which simply referenced the 

particular pretrial diversion agreement it was reviewing. State v. Kessler, 75 Wn. App. 

634, 639, 879 P.2d 333 (1994). As already noted, the Ashue court recognized that “(t)he 

terms of pre-prosecution diversion agreements vary depending on the circumstances of 

each particular case.” State v. Ashue, 145 Wn. App. 492, 501, 188 P.3d 522 (2008). 

Thus, the terms of the agreement itself may assign a broader role to the trial court. 
 

For instance, a pretrial diversion agreement may be monitored by the court or by the 

court’s probation department. If the pretrial diversion agreement is monitored by a 

probation department, probation fees may be assessed pursuant to RCW 10.01.220(2).  
 

§ 26.6 Determining Violations of the Agreement 

 

A. Trial Court’s Two-part Analysis 
 

When a prosecutor alleges that a pretrial diversion agreement has been violated, 

a trial court must engage in a two-part process prior to finding a breach of the 

agreement. The court must first determine whether the agreement has been 

violated and then the court must review the reasonableness of the prosecutor’s 

decision to revoke in light of the facts determined at the hearing. State v. 

Marino, 100 Wn. 2d 719, 725-726, 674 P.2d 171 (1984).  The first requirement, 

determining whether the pretrial diversion agreement has been violated, requires 

holding a full fact-finding hearing to determine, by a preponderance of the 

evidence, whether the pretrial diversion agreement has be violated. State v.  

Marino, 100 Wn. 2d 719, 724, 674 P.2d 171 (1984). “This requirement best 

safeguards the… right to have the agreement administered equitably, with full 

protection of the constitutional rights relinquished in the bargain.” State v. 

Marino, 100 Wn. 2d 719, 725, 674 P.2d 171 (1984).  See also State v. Kessler, 

75 Wn. App. 634, 636-637, 879 P.2d 333 (1994). If the trial court determines that 

the pretrial diversion agreement has been violated, the court must state the 

evidence relied upon for that determination. State v. Marino, 100 Wn. 2d 719, 
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724-727 (1984). This requirement facilitates appellate review and assures that 

the exercise of discretion is based on accurate knowledge.  

B.  Violation of the Agreement: Burden of Proof 
 

In State v. Marino, the court determined that because the rights at stake in 

pretrial diversion agreements are similar to the rights at stake in plea bargain 

agreements and probation violation hearings, the procedural safeguards present 

in those situations also apply to pretrial diversion agreements. Thus, it held that 

the burden is on the State to prove noncompliance with the agreement by a 

preponderance of the evidence. State v.  Marino, 100 Wn. 2d 719, 725, 674 

P.2d 171 (1984). See State v. Kessler, 75 Wn. App. 634, 637, 879 P.2d 333 

(1994).  

C.  Determining Whether the Prosecutor’s Decision to Revoke is 

Reasonable 
 

Once the trial court has determined that a violation of the agreement has 

occurred, its proper role is to determine whether the prosecutor’s decision to 

terminate the agreement is reasonable. 

A review for reasonableness requires the trial court to ascertain that 
facts exist that support a prosecutor's termination decision. 
Reviewing for a factual basis gives deference to a historically 
prosecutorial function without depriving an accused of independent 
judicial review of the evidence. 

State v. Marino, 100 Wn. 2d 719, 726, 674 P.2d 171 (1984).  

The Marino court declined the defendant’s request to require that trial courts 

determine whether the pretrial diversion agreement should be terminated, stating 

that the particular diversion agreement it was considering (1) had terms set by 

the prosecutor and, (2) even if revocation occurred, a full trial would follow where 

“the accused still has the opportunity to clear him or herself of the charges….” 

State v. Marino, 100 Wn.2d 719, 724, 674 P.2d 171 (1984). This due process 

deference has never been reconsidered despite the fact that most pretrial 

diversion agreements no longer include full trial rights in the event of a 

revocation. 

Determining the reasonableness of a “prosecutor’s decision to terminate is more 

like a legal conclusion, or a mixed question of fact and law, than an additional 

finding of fact.”  State v. Kessler, 75 Wn. App. 634, 639, 879 P.2d 333 (1994). 

The Kessler court also noted that the term “reasonable,” as used in Marino, “calls 
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for the application of legal principles of due process as guided by analogy to such 

contract principles as may be appropriate and helpful.” State v. Kessler, 75 

Wash. App. 634, 636-637, 879 P.2d 333 (1994). Thus, the Kessler court stated 

that a determination of the reasonableness of a prosecutor’s decision to 

terminate a pretrial diversion agreement “is analogous to the determination in a 

breach of contract case of whether a breach is material thus warranting a 

remedy.” State v. Kessler, 75 Wash. App. 634, 640-641, 879 P.2d 333 (1994). 

D.  Specific Reasons for Termination 
 

1.  Willful Failure to Pay Fees:  
 

A pretrial diversion agreement may include a requirement for the payment 

of costs, including probation fees. RCW 10.01.220. In 2007 the legislature 

moved to prohibit a prosecutor from requiring donations to charity in 

exchange for plea agreements. In so doing, the legislature made it clear 

that prosecutors were not prohibited from requiring costs authorized by a 

state statute or “costs associated with actual supervision, treatment, or 

collection of restitution under agreements to defer or divert.” RCW 

10.01.220  

In State v. Kessler, however, Division One of the State Court of Appeals 

indicates that the failure to pay costs or to comply with any other 

requirement of the pretrial diversion agreement, such as the cost of 

treatment, must be willful in order to allow a revocation.  “A prosecutor's 

decision to terminate for nonpayment of therapy bills will not be upheld as 

reasonable where the underlying problem is hardship and inability to pay.” 

State v. Kessler, 75 Wn. App. 634, 640, 879 P.2d 333 (1994) (citing, 

United States v. Snead, 822 F.Supp. 885, 888 (D.Conn.1993)). The 

Kessler court concluded, however, that in the case before it, the 

defendant's nonpayment resulted from the defendant’s deliberate choice 

to make the financial obligation a low priority and thus was ‘willful’ and 

affirmed the prosecutor's revocation decision.  
 

2.  New Law Violation. 

Most pretrial diversion agreements specify that any new criminal law 

violation will result in revocation of the agreement.  In the context of a 

probation violation, the state Supreme Court has held that language 

prohibiting a criminal violation of law unambiguously restricts an individual 

from engaging in conduct that is proscribed by criminal law.  City of 

Aberdeen v. Regan, 170 Wn.2d 103, 239 P.3d 1102 (2010). A trial court 
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is not required to find that the defendant committed the criminal violation 

of the law with proof beyond a reasonable doubt, rather the burden is 

“reasonably satisfied.” City of Aberdeen v. Regan, 170 Wn.2d 103, 113, 

239 P.3d 1102 (2010). This standard applies even when the individual is 

acquitted of the new charge at trial. Thus, despite an acquittal at trial, a 

defendant may have a pretrial diversion agreement revoked if the trial 

court finds that it is reasonably satisfied, after a revocation hearing, that 

the defendant committed a criminal violation of the law. City of Aberdeen 

v. Regan, 170 Wn.2d 103, 113, 239 P.3d 1102 (2010).  

§ 26.7 Holding a Stipulated Facts Trial 

 

Once a trial court finds that a defendant has violated a term of a pretrial diversion 

agreement, most agreements require that the trial court determine the defendant’s guilt 

in a stipulated facts trial.  

Under the plain language of the stipulation he signed, appellant agreed to 
have his ‘guilt determined by the court on the basis of the police report 
herein.’ This was a knowing and intelligent waiver of all subsequent factual, 
legal, or procedural issues the appellant might raise. 

State v. Shattuck, 55 Wn. App. 131, 133, 776 P.2d 1001 (1989). 

Typically, the defendant has stipulated to the admissibility of the police report and 

perhaps other evidence. Some agreements also include a defendant’s stipulation to the 

sufficiency of the evidence to find him or her guilty of the charge. In these cases, the 

trial court must still make an independent determination of guilt. In other words, the trial 

court may not rely on a defendant’s stipulation “that the evidence in the police report is 

sufficient to determine the defendant’s guilt” to find a defendant guilty without engaging 

in an independent weighing of the evidence. State v. Drum, 168 Wn.2d 23, 34, 225 

P.3d 237 (2010) (felony drug court program case).  

When a defendant stipulates to the sufficiency of the evidence in police reports, “a 

defendant is not giving up his right to an independent finding of guilt beyond a 

reasonable doubt. A trial court still has the authority to find the defendant not guilty if it 

determines that the stipulated evidence does not establish all elements of the crime 

beyond a reasonable doubt.” State v. Drum, 168 Wn.2d 23, 34, 225 P.3d 237 (2010). In 

pretrial diversion agreements, the defendant retains “the right to be presumed innocent 

and to have the State prove every element of the offense charged beyond a reasonable 

doubt.”  State v. Ashue, 145 Wn. App. 492, 500, 188 P.3d 522(2008). 
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In Abad v. Cozza, the state Supreme Court also stated that in a post-revocation trial the 

defendant is not “foreclosed from addressing issues such as the jurisdiction of the court 

or the sufficiency of the evidence which may arise out of the police report.” Further, the 

“State's burden in such a trial remains beyond a reasonable doubt.” Abad v. Cozza, 

128 Wn.2d 575, 587-588, 911 P.2d 376 (1996). Not surprisingly, a defendant has the 

right to be present in any stipulated facts trial despite the fact that “the defendant is not 

actually confronting witnesses or evidence against him.” State v. Pruitt, 145 Wn.App. 

784, 798-800, 187 P.3d 326 (2008).  

Appendix 1: Sample Pretrial Diversion Form 

 

The attached sample “Stipulated Order of Continuance” form was developed by a 

committee in King County District Court. The form incorporates much of the guilty plea 

form language, ensuring that defendants understand the full import of entry into a 

pretrial diversion agreement. 
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STATE OF WASHINGTON 
KING COUNTY DISTRICT COURT  
                       Division 

 

 

  

 Plaintiff, 
                  vs. 
 
  
 Defendant. 

No. 
 

Stipulated Order of Continuance 
 

 

1. My true name is ________________________________________.  My age is ________. 
2. I Have Been Informed and Fully Understand that: 

(a) I have the right to representation by a lawyer and if I cannot 
afford to pay for a lawyer, one will be provided at no expense 
to me. 

(b) I am charged with:  

Count Crime RCW or Ordinance (with subsection) 

1.   

2.   

3.   

     The elements for each offense are contained in the charging document(s).  Each crime with which 
I am charged carries a maximum sentence of ______ days in jail and a $_______ fine.  (Count 
#_____: _______ days in jail; $_______ fine.) 

3. I agree to enter into a _________ month Stipulated Order of Continuance for the charges. 
4. I Understand that I have the Following Important Rights, and I give them all up by Entering 

this Stipulated Order of Continuance: 
(a) I give up the right to a speedy trial and waive my speedy trial rights for the length of this 

agreement plus 90 days; my new speedy trial commencement date shall be the end date of 
this agreement. 

(b) If the judge determines that I have violated this agreement, I give up the right to contest and 
object to the evidence presented against me at a future hearing. 

(c) I, as well as the State/City, give up the right to a public trial by an impartial jury in the county 
where the crime is alleged to have been committed. 

(d) I give up the right to remain silent before and during the trial, and the right to refuse to testify 
against myself. 

(e) I give up the right at trial to hear and question the witnesses who testify against me. 
(f) I give up the right at trial to testify and to have witnesses testify for me. These witnesses can 

be made to appear at no expense to me. 
5. I Understand that I Retain the Following Rights: 

(a) I have the right to be represented by an attorney of my own choosing, and if I cannot afford 
one, one will be provided at no expense to me. 

(b) I am presumed innocent unless my guilt is proven beyond a reasonable doubt at a future 
hearing; I am not admitting guilt by entering into this agreement. 

(c) I may appeal a future finding of guilt entered after a trial. 
6. I Agree to Comply, in the time periods stated, with the Following Terms and Conditions: 

(a) ___________________________________________________________________________
_________________________________________________________________________. 

(b) ___________________________________________________________________________
_________________________________________________________________________. 

(c) ___________________________________________________________________________
_________________________________________________________________________. 

(d) ___________________________________________________________________________
_________________________________________________________________________. 
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(e) ___________________________________________________________________________
_________________________________________________________________________. 

(f) ___________________________________________________________________________
_________________________________________________________________________. 

(g) ___________________________________________________________________________
_________________________________________________________________________. 

7.   [  ] This agreement will be monitored by Compliance Monitoring for __________ months, with 
compliance monitoring fees in the amount of $____________ per month; or 
[  ] This agreement will be monitored by [  ] King County [  ] Bellevue Probation for 
__________ months, with probation fees in the amount of $____________ per month; or 
[  ] This agreement will be monitored by the State/City; or 
[  ] This agreement will be monitored by judicial review. 
I understand that I may seek a reduction or waiver of Compliance/Probation fees. 

8.   Compliance or Revocation: 
I understand that that, at the end of the time period specified in this agreement, the court may 
either revoke the agreement absent full and complete compliance with all of the terms of the 
agreement or may find compliance upon a showing of substantial compliance with the terms of 
the agreement.  
Compliance.  If the court finds that I have complied with the terms and conditions set forth 
above, the State/City must move to: 

[  ] Dismiss all charges; 

[  ] Dismiss the charge(s) of _____________________________________________ and enter 

a finding of guilty to the charge of _______________________________________; 

[  ] Amend the charge of ________________________________ to the civil infraction of 
_________________________________ with a penalty of _________. 

[  ] Amend the charge of ________________________________ to the criminal charge of 

________________________________ with no further sanction imposed.  

Revocation Hearing.  I understand that if at any time during the term of this agreement it is 

alleged that I have failed to comply with any of the terms and conditions set forth above, the court 

may hold a revocation hearing. At that hearing I will have the right to present evidence on my 

behalf as to whether I have violated this agreement. I understand that at that hearing the court 

may either revoke the agreement absent full and complete compliance with all of the terms of 

the agreement or may find compliance up to that time based upon a showing of substantial 

compliance with the terms of the agreement.  

Revocation.  If the court finds that I have failed to comply with the terms and conditions set forth 

above, I understand that the court will hold a trial based upon the stipulated evidence and that the 

court will enter a finding of guilty to the charge if the evidence supports a conviction. By initialing 

here ___________ the City/State waives its presence at the trial and waives its right to be 

present at a sentencing hearing.  By initialing here __________ when there is an agreement to 

entry of an amended charge upon full compliance, I (the defendant) waive my presence for the 

court’s determination of my guilt on any such amended criminal charge and I waive my right to a 

sentencing hearing on such a charge. 

Stipulated Trial.  This Stipulated Order of Continuance and the agreements contained herein 

is not an admission of guilt. However, if the court revokes this agreement, I agree to submit the 

above charge(s) on the record. I understand this means that, should I be found at a future 

hearing to have violated any of the terms and conditions of this agreement, the judge will 

review the police report(s) for the charge(s) listed in Section 2, including all witness statements 

and other evidence included in those police reports, as well as other materials specified below.  

Stipulated Evidence.  The police reports and other specified materials are identified as 

follows: 

Incident Report #: ___________________ Police Agency: __________________ 
Number of pages: ___________________ 

Including separate witness statements of: _________________________________________  

______________________ ______________________ _____________________________. 

Additional materials and/or evidence is identified as follows: 

____________________________________________________________________________
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____________________________________________________________________________

__________________________________________________________. 

I understand that the police reports and any other specified materials listed above, for 
administrative purposes only, may be marked as exhibits. These documents may be held by 
the prosecutor or filed in the court file but they will not be admitted into evidence at this time. If 
the court finds that I have failed to comply with the terms and conditions of this agreement, I 
hereby waive any objection to the admission of these documents into evidence at a future 
hearing. 

9. I enter into this Stipulated Order of Continuance freely and voluntarily. 
10. No person has threatened harm of any kind to me or to any other person to cause me to enter 

this agreement. 
11. No person has made promises of any kind to cause me to enter this agreement except as set 

forth in this agreement. 
 

Date:     
 Defendant 

 I have read and discussed this agreement with the 
defendant and believe that the defendant is 
competent and fully understands the agreement: 

    
Prosecuting Authority Defendant's Lawyer 
 

    
Type or Print Name WSBA No. Type or Print Name WSBA No. 
 

 

This agreement was signed by the defendant in open court in the presence of the defendant’s 
lawyer and the undersigned judge.  The defendant asserted that (check the appropriate box): 

[  ] (a) The defendant had previously read; and/or 
[  ] (b) The defendant’s lawyer had previously read to him or her; or 
[  ] (c) An interpreter had previously read to the defendant the entire agreement above and that 

the defendant understood it in full. 
 
 
Interpreter Declaration:  I am a certified or registered interpreter, or have been found otherwise 
qualified by the court to interpret in the ____________________________ language, which the 
defendant understands.  I have translated this document for the defendant from English into that 
language.  I certify under penalty of perjury under the laws of the state of Washington that the 
foregoing is true and correct. 
 
Signed at (city) _________________, (state) ________________, on (date) _______________. 
 
_______________________________________     ___________________________________ 
Interpreter          Print Name 

I find the defendant’s entry into the Stipulated Order of Continuance to be knowingly, intelligently 
and voluntarily made.  The defendant understands the charges and the consequences of the 
agreement.   
 
Dated: _____________________________   
 Judge/Court Commissioner/Pro Tem 
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Interpreter Declaration:  I am a certified or registered interpreter, or have been found otherwise 
qualified by the court to interpret in the ____________________________ language, which the 
defendant understands.  I have translated this document for the defendant from English into that 
language.  I certify under penalty of perjury under the laws of the state of Washington that the 
foregoing is true and correct. 
 
Signed at (city) _________________, (state) ________________, on (date) _______________. 
 
_______________________________________     ___________________________________ 
Interpreter          Print Name 

I find the defendant’s entry into the Stipulated Order of Continuance to be knowingly, intelligently 
and voluntarily made.  The defendant understands the charges and the consequences of the 
agreement.   
 
Dated: _____________________________   
 Judge/Court Commissioner/Pro Tem 
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§ 27. THERAPEUTIC COURTS - “DUI COURT” 

§ 27.1    Authority to Establish 
 

A. Statutory Authority to Establish  

Superior, district and municipal courts may establish therapeutic courts pursuant 

to authority found in RCW 2.30.010.  Individual trial courts are authorized to 

establish multijurisdictional partnerships and/or interlocal agreements to expand 

coverage of therapeutic courts. District and municipal courts may work together 

and with superior courts to implement nontraditional case processing methods. 

Using interlocal agreements, municipal courts may contract with other courts for 

therapeutic courts services. RCW 2.30.050. See RCW 39.34.180; RCW 3.50.815; 

RCW 3.50.020. 

B. Inherent Authority to Establish under State Constitution 

The legislature expressly recognizes the inherent authority of the judiciary under 

Wash. Const. Art. IV, § 1 to establish specialty and therapeutic courts. The 

legislature’s purpose in enacting the therapeutic laws is to provide general 

statutory provisions acknowledging and encouraging the judiciary to provide for 

such courts to address the particular needs within a given judicial jurisdiction. 

RCW  2.30.010. 

C. Prohibition on Application of Foreign Law 
 

No therapeutic or specialty court may be established specifically for the purpose 

of applying foreign law, including foreign criminal, civil, or religious law, that is 

otherwise not required by treaty. Additionally, no specialty or therapeutic court 

established by court rule shall enforce a foreign law, if doing so would violate a 

right guaranteed by the Constitution of this state or of the United States. RCW 

2.30.030. 

§ 27.2  Purposes and Practices of Therapeutic Courts 
 

A. General Definition of Therapeutic Court 
 

The term “therapeutic” court and “specialty” court have the same meaning under 

state law. RCW 2.30.020. Therapeutic or specialty courts depart from traditional 

judicial process to allow defendants the opportunity to obtain treatment services to 

address particular issues that may have contributed to the conduct that lead to 

their arrest or involvement in the criminal justice system or the child welfare 

system in exchange for resolution of the case or charges. RCW 2.30.030. 

Therapeutic court programs may address a wide range of issues, including but not 

limited to DUI and drug courts, homeless courts, domestic violence, mental health 

http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.010
http://apps.leg.wa.gov/rcw/default.aspx?cite=39.34.180
http://apps.leg.wa.gov/rcw/default.aspx?cite=3.50.815
http://apps.leg.wa.gov/rcw/default.aspx?cite=3.50.020
http://www.westlaw.com/find/default.wl?ft=L&docname=WACNART4S1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000571&wbtoolsId=WACNART4S1&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.010
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.020
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
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and veterans’ treatment courts. A “DUI court” is a type of therapeutic or specialty 

court.  

In 2015, the legislature revised state law to remove specific definitions and 

requirements for DUI courts and instead set out general guiding principles 

applicable to any type of specialty court. For purposes of legislation set out in 

RCW 2.30.020, a “specialty court” and “therapeutic court” both mean a court 

utilizing a program or programs structured to achieve both a reduction in 

recidivism and an increase in the likelihood of rehabilitation, through continuous 

and intense judicially supervised treatment and the appropriate use of services, 

sanctions, and incentives. RCW 2.30.020. Legislation encourages courts to adopt 

and utilize certain practices, acknowledging a judge’s discretion to apply the best 

practices to the particular circumstances and population of the court.   

B. Therapeutic Court Practices-Generally 
 

The court has discretion to establish processes and determine eligibility for 

admission to the therapeutic court program. RCW 2.30.030. State law authorizes 

courts to implement, where deemed appropriate, “evidence-based” practices, 

“research-based” practices, “emerging best” practices, or “promising” practices 

that have been identified and accepted at the state and national levels. RCW 

2.30.030. Such practices are defined in RCW 2.30.020. 

1. “Research-based” means a program or practice that has been tested with a 

single randomized, or statistically controlled evaluation, or both, 

demonstrating sustained desirable outcomes; or where the weight of the 

evidence from a systemic review supports sustained outcomes as 

described in this subsection but does not meet the full criteria for evidence-

based. 

2. “Emerging best practice” or “promising practice” means a program or 

practice that, based on statistical analyses or well-established theory of 

change, shows potential for meeting the evidence-based or research-

based criteria, which may include the use of a program that is evidence-

based for outcomes other than those listed in this section. 

3. “Evidence-based” means a program or practice that: (a) has been tested in 

heterogeneous or intended populations with multiple randomized, or 

statistically controlled evaluations, or both; or one large multiple site 

randomized, or statistically controlled evaluation, or both, where the weight 

of the evidence from a systemic review demonstrates sustained 

improvements in at least one outcome; or (b) may be implemented with a 

set of procedures to allow successful replication in Washington and, when 

possible, is determined to be cost-beneficial.  

http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.020
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.020
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.020
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Where a jurisdiction establishes a therapeutic court, in structuring a particular 

program, the court shall endeavor to incorporate principles of best practices as 

recognized by state and national therapeutic court organizations. These 10 

principles are set out in RCW 2.30.040.  

 

C. Waiver of Fees for Indigent Defendants 
 

Upon a showing of indigence under RCW 10.101.010, fees may be reduced or 

waived. RCW 2.30.040. 

D. Holding Closed Staffing Sessions does not Violate Right to Open 

Court Proceedings 
 
 

Where a therapeutic court holds a closed session for staffing (to discuss the 

treatment progress of the participant) prior to an open review hearing, there is no 

violation of the public’s constitutional right to open court proceedings. The 

decision to hold such a closed staffing session is within the discretion of the trial 

judge. State v. Sykes, 182 Wn. 2d 168, 339 P.3d 972 (2015).  
.  

§ 27.3  Consent of Judge and Prosecutor Required 
 

A therapeutic court judge retains the discretion to decline to accept a case into the 

therapeutic court. RCW 2.30.030. In a criminal case, the prosecutor must consent to a 

defendant’s participation. RCW 2.30.030. 

§ 27.4  Accepted Principles of DUI Courts 
 

The concept of a “DUI Court” has been refined over many years and according to the 

National Center for DWI Courts, has come to be based on 10 “guiding principles” These 

principles include: 

1. Determine the Population: DUI courts target the hardcore impaired driver. 

The target population must be clearly defined, with eligibility criteria clearly 

documented.  

2. Perform a Clinical Assessment. 

3. Develop the Treatment Plan. 

4. Supervise the Offender: Increased supervision and monitoring by the court, 

probation, and treatment provider occurs as part of a coordinated strategy 

to intervene with the offender.   

http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.101.010
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.040
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035075987&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie9131dbed5b64857af30ecd349f2cd3c&firstPage=true&CobaltRefresh=89516
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
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5. Forge Agency, Organization, and Community Partnerships: The court 

should solicit the cooperation of other agencies, as well as community 

organizations to form a partnership in support of the goals of the DUI court.  

6. Take a Judicial Leadership Role: The judge is the leader of the team and 

the judge’s role is vital to the success of the program. 

7. Develop Case Management Strategies: The coordination of team strategy 

and collaboration across the treatment and justice systems is essential for 

an effective program. 

8. Address Transportation Issues: Address the reality that many defendants 

do not have a valid license.  

9. Evaluate the Program.   

10. Ensure a Sustainable Program: Planning for funding and continued 

support. 

A more detailed discussion of these principles can be found at the website of the 

National Center for DUI Courts (NCDI):  https://www.dwicourts.org/ See § 29 Resources 

chapter, for more information on state and national organizations supporting training and 

assistance for drug and DUI courts.  

 

§ 27.5 Participant Requirements  
 

Except under special findings by the court, RCW 2.30.030 prohibits certain individuals 

from participating in a therapeutic court. These include: 

(1)  Persons currently charged with or have been convicted of a serious violent 
offense or sex offense as defined in RCW 9.94A.030;  

(2)  Persons who are currently charged with an offense alleging intentional 
discharge, threat to discharge, or attempt to discharge a firearm in 
furtherance of the offense; 

(3)  Persons who are currently charged with or who have been previously 
convicted of vehicular homicide or an equivalent out-of-state offense; or  

(4)  Persons who are currently charged with or who have been previously 
convicted of: an offense alleging substantial bodily harm or great bodily 
harm as defined in RCW 9A.04.110, or death of another person.  

https://www.dwicourts.org/
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.030
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94A.030
http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.04.110
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§ 27.6  State Funding 
 

A. Seeking State Appropriation 
 

 

Jurisdictions may seek federal funding available to support the operation of its 

therapeutic court and associated services and must match, on a dollar-for-dollar 

basis, state moneys allocated for therapeutic courts with local cash or in-kind 

resources. RCW 2.30.040. 
 

B. Limitation on Use of State Appropriation 
 

Jurisdictions may seek federal funding available to support the operation of its 

therapeutic court and associated services and must match, on a dollar-for-dollar 

basis, state moneys allocated for therapeutic courts with local cash or in-kind 

resources. Moneys allocated by the state may be used to supplement, not 

supplant other federal, state, and local funds for therapeutic courts. RCW 

2.30.040. 
 

C. Funding Resources 
 

Courts in Washington may apply for grants to provide training to court teams to 

start a DUI court. For more information contact the Washington Traffic Safety 

Commission. < http://www.wtsc.wa.gov/>   

Information on funding resources can also be found in § 29 in the Resources 

chapter of the bench book. 

§ 27.7  Resources for State and National “Best Practices” 
 

A. National Association of Drug Court Professionals 
 

The National Association of Drug Court Professionals was established in 1994 as 

a national membership, training and advocacy organization for the drug court 

model. NADCP hosts an annual training conference and provides training and 

technical assistance events. It also publishes scholastic and practitioner 

publications on the topic of drug courts and other therapeutic courts, including DUI 

courts.  More information on NADCP can be found at their website: 

http://www.nadcp.org/. In 2013, the National Association of Drug Court 

Professionals released their best practice standards for adult drug courts.     

B. Directory of State Therapeutic Courts 
 

AOC publishes a directory of therapeutic and problem-solving courts in 

Washington. <http://www.courts.wa.gov/court_dir/?fa=court_dir.psc&tab=9>  

http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.040
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.040
http://app.leg.wa.gov/RCW/default.aspx?cite=2.30.040
http://www.wtsc.wa.gov/
http://www.nadcp.org/
http://www.courts.wa.gov/court_dir/?fa=court_dir.psc&tab=9
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C. AOC Statewide Therapeutic Courts Coordinator 
 

In 2013, the Administrative Office of the Courts funded the position of statewide 

therapeutic courts coordinator. This position maintains a detailed statewide 

therapeutic courts directory, coordinates one or more listservs, provides staff 

support to a number of committees (including SCJA and DMCJA committees), 

monitors state and national research and activities involving therapeutic courts 

and provides general support and information to state court programs. For more 

information, contact: 

Allison Lee Muller, J.D.  
 

Allison.leemuller@courts.wa.gov 
 

360-688-3650 

 

D. Washington State Association of Drug Court Professionals 
 

The Washington State Association of Drug Court Professionals is committed and 

dedicated to furthering the Drug Courts and Therapeutic Specialty Court model in 

the State of Washington. The WSADCP is committed to doing this through 

education and advocacy throughout the state of Washington. More information 

may be found on their website at: <http://wsadcp.org/>  

E. National Center for DWI Courts 
 

The National Center for DWI Courts is the key organization to organize and host 

training programs for courts that want to become a DUI Court. The training is 

provided with the funding and partnership of the National Highway Traffic Safety 

Administration (NHTSA). https://www.dwicourts.org/ 

 

 

 

 

mailto:Allison.leemuller@courts.wa.gov
http://wsadcp.org/
https://www.dwicourts.org/
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§ 28. DOL HEARINGS 

§ 28.1  Right to DOL Administrative Hearing 
 

A. Generally 
 

Washington’s implied consent law provides for the revocation of a licensee’s 

driver’s license where the licensee is arrested for driving while under the influence 

and refuses to submit to a breath alcohol test or the blood or breath alcohol test is 

above the per se legal limits for alcohol or THC. RCW 46.20.308. See Nielson v. 

Dept. of Licensing, 177 Wn. App. 45, 309 P.3d 1221(2013). Authority of the 

Department of Licensing to suspend or revoke drivers’ licenses flows from the 

police power of the state to regulate driving in the interest of public welfare and 

safety. Smith v. DOL, 19 Wn. App. 2d 419 (2021), rev. denied, 199 Wn.2d 

1013(2022).  

A licensee has statutory right to an administrative hearing to challenge the 

administrative revocation. If the administrative action is upheld, the licensee has 

the right to file further appeal to superior court in the same manner as an RALJ 

appeal. RCW 46.20.308.  This means In Nielson v. Dept. of Licensing, 177 Wn. 

App. 45, 309 P.3d 1221(2013), the Court held the statutory right of access to the 

courts provided by the implied consent law constitutes a property interest 

protected by the due process clause. In Nielson, the Court held RCW 

46.20.385(1)(a) violated due process when it precluded appellate review of a 

driver’s administrative license revocation under the implied consent law, after 

driver obtained an IIDL. 

Persons who are CDL holders are disqualified upon sworn report under RCW 

46.25.120 of a test refusal or a breath or blood test above the per se limits for 

commercial drivers. See Alvarado v. Dept. of Licensing, 193 Wn. App. 171, 371 

P.3d 549 (2016). They also have a right to appeal the disqualification under RCW 

46.25.090. See § 24, discussing implied consent statutes and case law applicable 

to CDL holders. 

A CDL driver may also be subject to drug and alcohol testing under federal laws 

and a positive test will result in disqualification procedures under state law with 

the right to a hearing. See RCW 46.25.125; State v. Alvarado, 193 Wn.  App. 

171, 371 P.3d 549 (2016) (due process not violated where DOL hearing officer 

upheld disqualification based on medical review officer’s report of positive drug 

test, although the full laboratory report, that would have specified the quantitative 

values of the drug test, was not provided).  

[NOTE: This chapter focuses on DOL hearings under the Implied Consent laws and does 

not discuss CDL hearings for positive drug or alcohol tests under federal laws.]  

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
https://1.next.westlaw.com/Document/I2f796ec0305a11ec92b2ac1d0acb6802/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad00000183343779a7116c5ffd%3Fppcid%3Dc79b663402494555bdaaee5bd1e1b781%26Nav%3DCASE%26fragmentIdentifier%3DI2f796ec0305a11ec92b2ac1d0acb6802%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=77a4e66f19067e280293dab13b5d081c&list=ALL&rank=2&sessionScopeId=c559020723feeef49b45cb3dfee894f09da291b64036a919032eaf5ccd3f28bd&ppcid=c79b663402494555bdaaee5bd1e1b781&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://web2.westlaw.com/Find/Default.wl?%5F%5Fmud=y&bhcp=1&bhskip=true&FindType=0&FN=%5Ftop&MT=Westlaw&rs=WCCM1%2E0&SerialNum=2031698718&ssl=y&strRecreate=no&sv=Split&vr=2%2E0
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.385&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.385&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
https://1.next.westlaw.com/Document/I8b9f3633fb3a11e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad705220000015637c7bf973b9c7ce5%3FNav%3DCASE%26fragmentIdentifier%3DI8b9f3633fb3a11e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e475b02cb6d7eb9c5a091914ea61090b&list=ALL&rank=1&grading=na&sessionScopeId=527ae368f75a3ced84df55c42dd311696dac5f25997868c6fb1353dc74ea9b77&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I8b9f3633fb3a11e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad705220000015637c7bf973b9c7ce5%3FNav%3DCASE%26fragmentIdentifier%3DI8b9f3633fb3a11e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e475b02cb6d7eb9c5a091914ea61090b&list=ALL&rank=1&grading=na&sessionScopeId=527ae368f75a3ced84df55c42dd311696dac5f25997868c6fb1353dc74ea9b77&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.090
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.090
http://app.leg.wa.gov/RCW/default.aspx?cite=46.25.125
https://1.next.westlaw.com/Document/I8b9f3633fb3a11e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad705220000015637c7bf973b9c7ce5%3FNav%3DCASE%26fragmentIdentifier%3DI8b9f3633fb3a11e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e475b02cb6d7eb9c5a091914ea61090b&list=ALL&rank=1&grading=na&sessionScopeId=527ae368f75a3ced84df55c42dd311696dac5f25997868c6fb1353dc74ea9b77&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I8b9f3633fb3a11e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad705220000015637c7bf973b9c7ce5%3FNav%3DCASE%26fragmentIdentifier%3DI8b9f3633fb3a11e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e475b02cb6d7eb9c5a091914ea61090b&list=ALL&rank=1&grading=na&sessionScopeId=527ae368f75a3ced84df55c42dd311696dac5f25997868c6fb1353dc74ea9b77&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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B. Due Process Required in DOL Actions 
 

Driving is a privilege, not a right, and is subject to reasonable regulation and 

control under the State’s “police powers.” City of Spokane v. Port, 43 Wn.App 

273, 716 P.2d 945 (1986), review denied, 106 Wn. 2d 1010 (1986). A drivers 

license, including a commercial driver’s license, is a substantial property interest, 

protected by procedural due process principles. See City of Redmond v. Bagby, 

155 Wn.2d. 59, 117 P.3d 1126 (2005); City of Bremerton v. Hawkins, 155 

Wn.2d 107, 117 P.3d 1132 (2005); Alvarado v. Dept. of Licensing, 193 Wn. 

App. 171, 371 P.3d 549 (2016)(CDL case). When the state exercises its authority 

to revoke or suspend a person’s driver’s license, the person has a right to notice 

and an opportunity for a hearing or appeal, upon request. The right to such a 

hearing is granted by statute but is also required under fundamental due process 

rights. City of Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004) (case 

involved suspension for failure to pay or appear on traffic infractions); Alvarado v. 

Dept. of Licensing, 193 Wn. App. 171, 371 P.3d 549 (2016); RCW 46.20.245.  

C. Burden of Proof at Hearings 
 

The Department’s burden of proof in a license suspension or revocation hearing is 

the civil, preponderance of the evidence standard. Prostov v. Dep’t of 

Licensing, 186 Wn. App. 795, 349 P.3d 874 (2015) (suspension for licensing 

fraud). The State has the burden of proving the revocation of a person’s driver’s 

license complied with due process. Bell v. Burson, 402 U.S. 535, 539, 91 S.Ct. 

1586, 29 L.Ed.2d 90 (1971); State v. Storhoff, 133 Wash.2d 523, 527, 946 P.2d 

783 (1997); Smith v. DOL, 19 Wn. App. 2d 419 (2021), rev. denied, 199 Wn.2d 1013 

(2022). See Watkins v. Department of Licensing, 187 Wn. App. 591, 349 P.3d 

946 (2015); Lytle v. Dept. of Licensing, 94 Wn.App. 357, 971 P.2d 969 (1999) 

(due process violated where the driver was not allowed to cross examine police 

officers who failed to appear in response to subpoena.); Gibson v. Department 

of Licensing, 54 Wash.App. 188, 194, 773 P.2d 110, review denied, 113 

Wash.2d 1020, 781 P.2d 1322 (1989). However, because a license revocation 

hearing is civil in nature, the rights accorded defendants in criminal cases do not 

apply, including the right to counsel. Keefe v. Dept. of Licensing, 46 Wn.App. 

627, 731 P.2d 1161, review denied, 108 Wn.2d 1018 (1987). See generally 

Gonzales v. Dept. of Licensing, 112 Wn.2d 890, 774 P.2d 1187 (1989) 

(discussing rights in a civil license revocation hearing). 

D. Scope of Hearing Limited by Statute 
 

The scope of a DOL review, including restriction to specified issues and 

determinations, is defined by state law. RCW 46.20.308(7). WAC 308-101 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986117760&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986117760&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986117760&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986117760&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986027247&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986027247&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007113816&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007113816&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007113816&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007113816&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007113412&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007113412&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007113412&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007113412&HistoryType=F
https://1.next.westlaw.com/Document/I8b9f3633fb3a11e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad705220000015637c7bf973b9c7ce5%3FNav%3DCASE%26fragmentIdentifier%3DI8b9f3633fb3a11e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e475b02cb6d7eb9c5a091914ea61090b&list=ALL&rank=1&grading=na&sessionScopeId=527ae368f75a3ced84df55c42dd311696dac5f25997868c6fb1353dc74ea9b77&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I8b9f3633fb3a11e5b4bafa136b480ad2/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad705220000015637c7bf973b9c7ce5%3FNav%3DCASE%26fragmentIdentifier%3DI8b9f3633fb3a11e5b4bafa136b480ad2%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e475b02cb6d7eb9c5a091914ea61090b&list=ALL&rank=1&grading=na&sessionScopeId=527ae368f75a3ced84df55c42dd311696dac5f25997868c6fb1353dc74ea9b77&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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contains the rules applicable to hearings under the implied consent law. WAC 

308-101-010. A hearing under the implied consent law is considered a “formal” 

hearing and must be conducted as set forth in RCW 46.20.308(7).. The scope of 

hearings for CDL disqualification are set out in provisions of RCW 46.25.  
 

[NOTE: DOL hearings are sometimes referred to as “reviews” under some state statutes 
while some statutes use the word “hearing”. The terms can be considered 
interchangeable.] 

 

§ 28.2  Right to Hearing under Implied Consent Law  
 
 

A. Notice to Driver of Suspension or Revocation for Breath Test 

Refusal or Test above “Per Se” Limits 
 

RCW 46.20.308 requires an officer to warn a driver that refusal of a breath test 

will result in revocation of a driver’s license, permit, or privilege to drive, for at 

least one year. The officer must also warn the driver that if the test indicates that 

the alcohol concentration of the person’s breath is 0.08 or more or the THC 

concentration of the driver’s blood is 5.00 or more (adult) or the driver is under 

age twenty-one and the alcohol concentration is 0.02 or more or THC 

concentration 0.00 or more, the driver’s license or permit or privilege to drive will 

be suspended for at least ninety days. See § 15 discussing requirement officer 

give “implied consent warnings” and issues regarding adequacy of the warnings.  

1. CDL Holder. 

For a CDL holder, he or she must be warned prior to a breath test taken 

under RCW 46.25.120, that refusal to submit will result in that person being 

disqualified from operating a commercial motor vehicle under RCW 

46.25.090. RCW 46.25.120(3). See § 24.5, discussing implied consent law 

and CDL holders. 

B. Service of Notice of Right to Hearing 
 

Under RCW 46.20.308(5), if after arrest, and after any other applicable conditions 

of the statute are satisfied, a test of the persons breath or blood is administered 

and is above the “per se” legal limits or the person has refused to submit to a test, 

the arresting officer, or an officer at whose direction the test was given, shall serve 

notice to the driver of DOL’s intent to suspend, revoke or deny the person’s 

license, permit, or privilege to drive. The notice must be in writing and include 

advice of the right to a hearing. The notice must also specify the steps a person 

must take to obtain a hearing as provided in RCW 46.20.308(7). However, where 

a blood test was given the officer does not provide the notice. Once DOL receives 

the blood test result, DOL sends notice to the driver and the hearing timeline 

begins for DOL to take action and the driver to request an appeal. RCW 

46.20.308 (5). The notice to the driver must also include the following:   

https://app.leg.wa.gov/WAC/default.aspx?cite=308-101-010
https://app.leg.wa.gov/WAC/default.aspx?cite=308-101-010
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://app.leg.wa.gov/RCW/default.aspx?cite=46.25
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.090
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.090
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
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1. Notice of Temporary License Duration. 

The notice served upon the person must also advise that the driver’s 

license or permit is a temporary license that is valid for thirty days from the 

date of arrest or from the date notice is given by DOL following a blood 

test, or until the suspension, revocation, or denial of the person’s license, 

permit, or privilege to drive is sustained at a DOL hearing, whichever 

occurs first. RCW 46.20.308(5). No temporary license is valid to any 

greater degree than the license or permit it replaces.  

C. Notice by Officer to DOL following Arrest 
 

An officer must immediately notify DOL of the arrest and transmit to the 

department, within seventy-two hours, a sworn report or report under a 

declaration authorized by the uniform unsworn declaration act, chapter 5.50 RCW. 

RCW 46.20.308 (5). An officer who arrests a motorist on suspicion of driving 

under the influence and obtains a warrant for a blood draw is not required to 

transmit the sworn arrest report to DOL until after receiving the blood test results. 

The officer’s report must state: 

1. That the officer had reasonable grounds to believe the arrested person had 

been driving or was in actual physical control of a motor vehicle within this 

state while under the influence of intoxicating liquor or drugs, or both, or 

was under the age of twenty-one years and had been driving or was in 

actual physical control of a motor vehicle while having an alcohol or THC 

concentration in violation of RCW 46.61.503; 
 

2. That after receipt of any applicable warnings required by the implied 

consent law [RCW 46.20.308(2)], the person refused to submit to a test of 

his or her breath or a test was administered, and the results indicated that 

the alcohol or THC concentration levels were above the “per se” levels; 
 

 

3. Any other information that the director of DOL may require by rule.  
 

 

See § 15.4 and § 16.3 discussing the requirements an officer have 

“reasonable grounds” to arrest for DUI or physical control. See §15.8 

discussing issues surrounding advisement of implied consent warnings. 

See § 15.9 discussing test refusal. See § 15.10 discussing a defendant’s 

“confusion” and officer’s duty upon notice of confusion.  

1. CDL Holder. 

For a CDL holder, if the person refuses testing, or a test is administered 

that discloses an  alcohol concentration of 0.04 or more or any measurable 

amount of THC concentration, the law enforcement officer shall submit a 

sworn report to the department certifying that the test was requested 

pursuant to RCW 46.25.120(1) or a blood test was administered pursuant 

to RCW 46.25.120(4) and that person refused to submit to testing, or a test 

http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=5.50
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.61.503&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.61.503&HistoryType=F
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
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was administered that disclosed an alcohol concentration of 0.04 or more 

or any measurable amount of THC concentration. RCW 46.25.120(5).  

 

D. Action by DOL upon Receipt of Officer’s Sworn Report 
 

Upon receipt of the sworn report by the officer, DOL will take action to 

administratively suspend, revoke, or deny the person’s license, permit, or privilege 

to drive or any nonresident operating privilege, as provided in RCW 46.20.3101. 

RCW 46.20.308(6). See Watkins v. Department of Licensing, 187  Wn. App. 

591, 349 P.3d 946 (2015) (issuance of sworn report confers jurisdiction on the 

department). See § 22.16 discussing mandatory licensing consequence upon 

conviction for DUI or physical control. See the following sections of the sentencing 

chapter discussing DOL licensing consequences: § 22.18 (DUI with no prior); § 

22.19, DUI with one prior within seven years; § 22.20, DUI with two priors within 

seven years. 

The effective date of the DOL licensing action is thirty days from the date of arrest 

or from the date notice has been given by DOL (following a blood test), or when 

sustained at a hearing, whichever occurs first. RCW 46.20.308(6).  

1. CDL Holder-Disqualification. 

Upon receipt of the sworn report of a law enforcement officer the 

department shall disqualify the driver from driving a commercial motor 

vehicle under RCW 46.25.090. The driver has a right to a hearing under 

RCW 46.20.329 and 46.20.332 and appeal to superior court under RCW 

46.20.334. 

DOL must also disqualify a person from driving a commercial motor vehicle 

upon conviction for an alcohol or drug related driving offense that takes 

place in any vehicle. RCW 46.25.090. For purposes of a conviction, it does 

not matter whether the vehicle being driven was a commercial vehicle or a 

personal vehicle. The definition of “drive” found in RCW 46.25.010(9), 

includes operation or “physical control” of a motor vehicle anywhere in the 

state. A person would be disqualified for either a DUI or physical control.  
 

§ 28.3  Driver Request for Hearing under Implied Consent Law  
 

A. Different Statutes and WACs Govern Hearings for CDL Holders  
 

Hearings for disqualification of a CDL endorsement are held as formal hearings, 

under RCW 46.20.329 and RCW 46.20.332.  RCW 46.25.120(6). WAC 308-08-

600 and WAC 308-101 contains the rules that apply to formal hearings. The 

scope of the hearing on a disqualification is set out in RCW 46.25.120(6). The 

hearing provisions of RCW 46.25.120 do not, however, apply where a person is 

disqualified from driving a commercial motor vehicle under RCW 46.25.090(7) 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.120
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.3101&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.3101&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036259093&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5f32529a6c5b4316bfff665cc6141faa
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036259093&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5f32529a6c5b4316bfff665cc6141faa
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
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(report of verified positive alcohol and drug testing under federal testing program). 

See RCW 46.25.125. Judicial appeal of the DOL decision to disqualify is taken 

pursuant to RCW 46.20.245 and in accordance with RCW 46.20.308(9) (in the 

same manner as an appeal of a revocation under the implied consent law). 
 

Where DOL takes revocation action on a license pursuant to the implied consent 

law for a non-CDL holder, RCW 46.20.308(7) governs the procedures and scope 

of the hearing. RCW 46.20.308(7) states: 
 

“Except as otherwise provided in this section, the hearing is subject 
to and shall be scheduled and conducted in accordance with RCW 
46.20.329 and 46.20.332.” 

 

WAC 308-101 applies to all adjudicative proceedings with respect to hearings 

under the implied consent law. WAC 308-101-010. This chapter will generally 

discuss hearings and appeal procedures for revocation under RCW 46.20.308.  
 

 

B. Request for Hearing and Scheduling under RCW 42.20.308  
 

The request for a hearing must be made in writing and made within seven days 

after the notice has been given. RCW 46.20.308(7). See also WAC 308-101-080. 

The person must pay the fee, as set forth by statute, unless that person is 

determined to be indigent. RCW 46.20.308(7). The determination of indigence is 

in accordance with RCW 10.101.010. RCW 46.20.308(7). See WAC 308-101-080.  

The hearing is scheduled in accordance with RCW 46.20.308(7) and the statutes 

governing formal hearings under RCW 46.20.329 and RCW 46.20.332. WAC 308-

101-090 sets forth the rule for scheduling of hearings. See WAC 308-101-120 , 

setting forth rules for continuances and rescheduling of hearings. See also WAC 

308-101-130 (agreements to schedule hearings under RCW 46.20.308 past the 

time frame required by law).  

The hearing shall be held within thirty days, excluding Saturdays, Sundays, and 

legal holidays, following the date of timely receipt of such request for a formal 

hearing before the department or thirty days, excluding Saturdays, Sundays, and 

legal holidays following the date notice has been given in the event notice is given 

by the department following a blood test, unless otherwise agreed to by the 

department and the person, in which case the action by the department shall be 

stayed, and any valid temporary license under subsection (5) of this section 

extended, if the person is otherwise eligible for licensing. Unless otherwise agreed 

to by the department and the person, the department must give five days’ notice 

of the hearing to the person. RCW 46.20.308(7). However, RCW 46.20.329 

provides for exception to the stay, where a person commits a moving violation 

during pendency of the hearing or appeal.   

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.25.125
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.245
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.329
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.329
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.332
http://app.leg.wa.gov/wac/default.aspx?cite=308-101
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-010
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-080
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST10.101.010&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST10.101.010&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-080
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.329&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.329&HistoryType=F
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C.  Commencement of Statutory Time Period to Hold Hearing 
  

In Smith v. Department of Licensing, the Court addresses the issue of whether a 

hearing under the Implied Consent Law, RCW 46.20.308, must be set within 

statutory limits upon a timely request, regardless of whether DOL has received the 

officer’s sworn report.  Smith v. Department of Licensing, 19 Wn. App. 2d 419 

(2021), rev. denied, 199 Wn.2d 1013 (2022). In this consolidated appeal, two 

drivers made timely requests for hearings, however DOL refused to set hearings 

until receipt of the sworn reports.  One case involved a refusal and a blood 

warrant draw, the other a BAC refusal. In the blood test case, the officer did not 

file his report for approximately five months because of delay in receiving blood 

test results. In the BAC refusal case, the officer delayed filing the sworn report (for 

no apparent reason) for approximately two months. The Smith Court held the 

Department obtains jurisdiction over a person’s implied consent license 

suspension or revocation only after it receives both the officer’s required sworn 

report and a timely hearing request. Reasoning that the Department’s authority is 

derived by statutes, it considered the language of RCW 46.20.308 (6) which 

authorizes the Department to take action to suspend or revoke “upon receipt of a 

sworn report”.  

§ 28.4  Conduct of Hearing under RCW 46.20.308 
 
 

All hearings and interviews will be scheduled telephonically unless the hearing is 

required by law to be in person or an in-person hearing is requested in accordance with 

provisions of WAC 308-101-100.  
 

A hearing officer conducts the hearing and may issue subpoenas for the attendance of 

witnesses and the production of documents and shall administer oaths to witnesses. 

RCW 46.20.308(7), WAC 308-101-150(Subpoenas); WAC 308-101-200 (Testimony 

under Oath or Affirmation).  The hearing officer may only issue a subpoena for 

attendance of a witness at the request of the person if the person pays a witness 

subpoena fee. RCW 46.20.308(7). A person, however, has no right to present irrelevant 

evidence and a subpoena for that purpose may be denied. See Lungu v. Dept. of 

Licensing, 146 Wn. App. 485, 186 P.3d 1067 (2007), review denied, 163 Wn.2d 1051 

(2008) (no error where driver denied request to cross examine state toxicologist). See 

WAC 308-101-160 (Evidence). See also WAC 308-101-210 (Conduct of Hearings).  
 

A hearing officer may continue a hearing in the event a law enforcement officer who has 

been subpoenaed as a witness fails to appear. The continuance is mandatory if the 

driver is a CDL holder. WAC 308-101-120(8) (setting out rules for continuances and 

rescheduling of hearings). See Martin v. Dept. of Licensing, 175 Wn. App. 9, 306 P.3d 

969 (2013) (driver’s due process rights not violated when hearing officer continued 

hearing after arresting officer failed to appear; and statute requiring continuance for CDL 

holder does not violate equal protection.) 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
https://1.next.westlaw.com/Document/I2f796ec0305a11ec92b2ac1d0acb6802/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad00000183343779a7116c5ffd%3Fppcid%3Dc79b663402494555bdaaee5bd1e1b781%26Nav%3DCASE%26fragmentIdentifier%3DI2f796ec0305a11ec92b2ac1d0acb6802%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=77a4e66f19067e280293dab13b5d081c&list=ALL&rank=2&sessionScopeId=c559020723feeef49b45cb3dfee894f09da291b64036a919032eaf5ccd3f28bd&ppcid=c79b663402494555bdaaee5bd1e1b781&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I2f796ec0305a11ec92b2ac1d0acb6802/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad00000183343779a7116c5ffd%3Fppcid%3Dc79b663402494555bdaaee5bd1e1b781%26Nav%3DCASE%26fragmentIdentifier%3DI2f796ec0305a11ec92b2ac1d0acb6802%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=77a4e66f19067e280293dab13b5d081c&list=ALL&rank=2&sessionScopeId=c559020723feeef49b45cb3dfee894f09da291b64036a919032eaf5ccd3f28bd&ppcid=c79b663402494555bdaaee5bd1e1b781&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-100
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://apps.leg.wa.gov/wac/default.aspx?cite=308-103-150
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-200
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2016362309&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2016362309&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2016362309&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2016362309&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2016530539&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2016530539&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000804&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2016530539&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2016530539&HistoryType=F
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-160
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-210
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-120
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030934728&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030934728&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030934728&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2030934728&HistoryType=F


09/2022 DUI Bench Book 28 - 8 § 28 DOL Hearings 

 
 

The hearing is conducted in accordance with procedures in RCW 46.20.308(7), RCW 

46.20.329 and RCW 46.20.322, as a formal hearing on the record.  The hearing is 

conducted in the county of the arrest, except that all or part of the hearing may, at the 

discretion of the department, be conducted by telephone or other electronic means.  
 

The person requesting the hearing may be represented by counsel. See WAC 308-101-

110 (Notice of Appearance). However, because a license revocation hearing is civil in 

nature, the rights accorded defendants in criminal cases do not apply, including the right 

to counsel. Keefe v. Dept. of Licensing, 46 Wn. App. 627, 731 P.2d 1161, review denied, 

108 Wn.2d 1018 (1987). See generally Gonzales v. Dept. of Licensing, 112 Wn.2d 

890, 774 P.2d 1187 (1989) (discussing rights in a civil license revocation hearing). A 

person also has the right to questions witnesses, present evidence and may testify. 

RCW 46.20.308(7).  See, Martin v. Dept. of Licensing, 175 Wn.App. 9, 306 P.3d 969 

(2013) (driver's due process rights were not violated when hearing officer continued 

hearing after arresting officer failed to appear; and statute requiring continuance for CDL 

holder does not violate equal protection.); Lungu v. Dept. of Licensing, 146 Wn. App. 

485, 186 P.3d 1067 (2007), review denied, 163 Wn. 2d 1051 (2008) (no error where 

driver denied request to cross examine state toxicologist). See WAC 308-101-160 

(admissibility of and objection to evidence). A petitioner may submit video evidence in 

accordance with WAC 308-101-170. The appointment of an interpreter for a person 

impaired as defined in chapter 2.42 RCW or a non-English speaking person as defined 

in chapter 2.43 RCW is set out in WAC 308-101-190.  

At the conclusion of the proceedings, the department shall order that the suspension, 

revocation, or denial either be rescinded or sustained. RCW 46.20.308(7). 
 

A. Evidence at Hearing  
 

1. Officer’s Sworn Report-admissibility. 
 

The officer’s sworn report, prepared pursuant to RCW 46.20.308(5), and 

any other evidence accompanying the report shall be admissible without 

further evidentiary foundation and the certifications authorized by Rules for 

Courts of Limited Jurisdiction (CrRLJs) shall be admissible without further 

evidentiary foundation. See CrRLJ 6.13 for authorized certificates. See 

Ingram v. Dept. of Licensing, 162 Wn.2d 514, 173 P.3d 259 (2007); 

Watkins v. Department of Licensing, 187 Wn. App. 591, 349 P.3d 946 

(2015) (due process not violated where officer who directed breath test 

provided certified report that contained uncertified arrest reports from other 

officer); Lungu v. Dept. of Licensing, 146 Wn App. 485, 186 P.3d 1067 

(2007), review denied, 163 Wn.2d 1051 (2008).  
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2. Officer’s Sworn Report-Prima Facie Evidence. 
 

Pursuant to RCW 46.20.308(7), the officer’s sworn report is prima facie 

evidence: 
 

a. that the officer had reasonable grounds to believe the person had 
been driving or was in actual physical control of a motor vehicle 
within this state while under the influence of intoxicating liquor or 
drugs, or both or the person had been driving or was in actual 
physical control of a motor vehicle within this state while having 
alcohol in his or her system in a concentration of 0.02 or more, or 
THC in his or her system in a concentration above 0.00, and was 
under the age of twenty-one; and 
 

b. that the officer complied with the requirements of RCW 46.20.308.  
 

See Ingram v. Dept. of Licensing, 162 Wn.2d 514, 173 P.3d 259 (2007); In re 

Ritchie, 127 Wn.App. 935, 113 P.3d 1045 (2005); Alforde v. Dept. of Licensing, 

115 Wn.App. 576, 63 P.3d 170 (2003). See § 16.3(B) discussing standard for 

“prima facie” evidence. The burden is on the driver to come forward with evidence 

to refute the prima facie case. In re Ritchie, 127 Wn.App. 935, 113 P.3d 1045 

(2005); Lytle v. State of Washington Dep't of Licensing, 94 Wn.App. 357, 362, 

971 P.2d 969 (1999). 
 

3.  Prima Facie Evidence in Blood Case Requires Proof of Compliance 
with WAC Provisions for both Testing and Preservation. 

 

At a hearing where blood test evidence is sought to be admitted, there 

must be sufficient evidence of compliance with provisions of WAC 448-14 

to show compliance with both the analytical testing procedures and the 

mandatory sample preservation requirements. Singh v. State, 

Department of Licensing, 5 Wn. App. 2d 1, 421 P.3d 504 (2018).  A 

sworn report submitted by a law enforcement officer to DOL is prima facie 

evidence in a license suspension proceeding of compliance with the 

statutory requirement that the blood test was administered by a “qualified 

technician”. In re Ritchie, 127 Wn.App. 935, 113 P.3d 1045 (2005). See § 

17, discussing blood test evidence. 
 

4.  Other Admissible Evidence. 
 

WAC 308-101-160 sets out the evidence the hearing officer may admit and 

consider.  
 

Evidence, including hearsay evidence, is admissible if in the 
judgment of the hearing officer it is the kind of evidence on 
which reasonably prudent persons are accustomed to rely on 
in the conduct of their affairs. The hearing officer may exclude 
evidence that is irrelevant, immaterial, or unduly repetitious. 
The admissibility of evidence shall be liberally construed to 
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http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003155165&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003155165&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003155165&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003155165&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006746312&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006746312&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006746312&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006746312&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999064873&fn=_top&referenceposition=362&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999064873&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999064873&fn=_top&referenceposition=362&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1999064873&HistoryType=F
https://app.leg.wa.gov/WAC/default.aspx?cite=448-14
https://1.next.westlaw.com/Document/I74b6c5c03ce611e89d97ba661a8e31a6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740110000016bb40b215c5f6b74bd%3FNav%3DCASE%26fragmentIdentifier%3DI74b6c5c03ce611e89d97ba661a8e31a6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=73dc1026291838188773c8d0109cd01a&list=ALL&rank=1&sessionScopeId=5713b7a1b5cd33745be0dacf125696a8327c527f06848188796d4c8507211f78&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I74b6c5c03ce611e89d97ba661a8e31a6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740110000016bb40b215c5f6b74bd%3FNav%3DCASE%26fragmentIdentifier%3DI74b6c5c03ce611e89d97ba661a8e31a6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=73dc1026291838188773c8d0109cd01a&list=ALL&rank=1&sessionScopeId=5713b7a1b5cd33745be0dacf125696a8327c527f06848188796d4c8507211f78&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006746312&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2006746312&HistoryType=F
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-160
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affect the intent and purpose of the hearings covered by these 
rules. 

 

WAC 308-101-160 (3) 
 

Law enforcement officers or other persons with knowledge relevant to the 

hearing may appear and testify without notice. Such testimony shall not 

preclude the admissibility of any documents submitted. Documentary 

evidence may be received in the form of copies or excerpts, or by 

incorporation by reference.  WAC 308-101-160 (4). The refusal of a witness 

to answer any question which has been ruled to be proper shall, in the 

discretion of the hearing examiner, be grounds for striking all testimony 

previously given by such witness on related matters. WAC 308-101-160 

(5). 

 

In Watkins v. Department of Licensing, 187 Wn. App. 591, 349 P.3d 946 

(2015), the Court held due process was not violated where the officer who 

directed the breath test filed a certified report that contained uncertified 

arrest reports from another officer. The defendant in Watkins argued the 

unsworn reports were not admissible because they were not in compliance 

with RCW 46.20.308 and deprived him of due process. The Watkins court 

held the trooper who directed the administration of the breath test properly 

filed a certified report that met the requirement of the statute by stating 

there were reasonable grounds to believe defendant was driving under the 

influence and after receipt of the statutory warnings refused the test. This 

report was the prima facie evidence of valid arrest and compliance with the 

statute and conferred jurisdiction on DOL to take administrative action. The 

non-certified reports by the other officer were “any other evidence” 

accompanying it and were admissible without further evidentiary foundation 

as allowed in RCW 46.20.308(7).  
 

The hearing officer may take official notice of any judicially cognizable 

facts, technical or scientific facts within the agency’s specialized knowledge 

and codes or standards that have been adopted by an agency of the 

United States, Washington, or another state, by a nationally recognized 

organization or association. WAC 308-101-160(6). 

 

§ 28.5 Application of the Affirmative Defense- “Safely off the 
Roadway” in Physical Control Case Hearing  

 

In 2015, the legislature amended laws to allow the affirmative defense of being “safely off 

the roadway” to be applied at a DOL hearing. Where a person is found to be in actual 

physical control of a motor vehicle while under the influence of intoxicating liquor or any 

drug or was under the age of twenty-one at the time of arrest and was in physical control 

of a motor vehicle while having alcohol in his or her system in a concentration of 0.02 or 

THC concentration above 0.00, the person may petition the hearing officer to apply the 

http://app.leg.wa.gov/wac/default.aspx?cite=308-101-160
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-160
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-160
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036259093&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5f32529a6c5b4316bfff665cc6141faa
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036259093&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5f32529a6c5b4316bfff665cc6141faa
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036259093&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5f32529a6c5b4316bfff665cc6141faa
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036259093&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5f32529a6c5b4316bfff665cc6141faa
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://app.leg.wa.gov/wac/default.aspx?cite=308-101-160
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affirmative defense of being safely off the roadway (set out in RCW 46.61.504(3) and 

RCW 46.61.503(2) (minor)).  RCW 46.20.308(7). The driver has the burden to prove the 

affirmative defense by a preponderance of the evidence. RCW 46.20.308(7). The 

affirmative defense operates prospectively and is not available to a person whose 

offense was committed prior to the date the legislative change went into effect (9/26/15). 

Soushek v. State Department of Licensing, 1 Wn. App. 2d 352, 405 P.3d 209 (2017).  
 

See §3.3 discussing in detail the affirmative defense of safely off the roadway. 
 

 

§ 28.6  Collateral Estoppel Doctrine Applied to DOL Hearings 
 

 

See § 16.12 discussing application of the doctrine of collateral estoppel in DOL hearings. 

See State v. Vasquez, 148 Wn.2d 303, 59 P.3d 648 (2002) (breath test evidence 

suppressed at DOL hearing did not require suppression in criminal trial); Thompson v. 

DOL, 138 Wn.2d 783, 982 P.2d 601 (1999) (suppression of breath test evidence in 

criminal proceeding presented a collateral estoppel bar to admission of that evidence in 

subsequent DOL hearing). Collateral estoppel is an affirmative defense, and the party 

asserting it has the burden of proof. See Lemond v. Dept of Licensing, 143 Wn.App. 

797, 180 P.3d 829 (2008).   
 

§ 28.7 Scope of Hearing 
 

A. Limitation of Issues 
 

By statute, the scope of the hearing is limited to specific and limited issues of fact. 

RCW 46.20.308(7); State v. Vasquez, 148 Wn.2d 303, 59 P.3d 648 (2002). The 

scope of issues is summarized below: 

1. whether a law enforcement officer had reasonable grounds to believe the 

person had been driving or was in actual physical control of a motor vehicle 

within this state while under the influence of intoxicating liquor or any drug 

or had been driving or was in actual physical control of a motor vehicle 

within this state while having alcohol in his or her system in a concentration 

of 0.02 or more, or THC in his or her system in a concentration above 0.00,  

if the person was under the age of twenty-one [§ 15.4 and § 16.3 

discussing “reasonable grounds” to arrest for DUI or physical control], 
 

2. whether the person was placed under arrest, and: 
 

a. whether the person refused to submit to the test or tests upon 
request of the officer after having been informed that such refusal 
would result in the revocation of the person's license, permit, or 
privilege to drive [§ 15.9 test refusal; §15.8 adequacy of implied 
consent warnings; § 15.10 confusion]; or  
 

i. if a test or tests were administered, whether the applicable 
requirements of this section were satisfied before the administration 
of the test or tests, whether the person submitted to the test or tests, 

http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.504
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.61.503
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
http://apps.leg.wa.gov/rcw/default.aspx?cite=46.20.308
https://1.next.westlaw.com/Document/I7b4d40b0ce5211e7af08dbc2fa7f734f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b00000165209adcf8155e6ed4%3FNav%3DCASE%26fragmentIdentifier%3DI7b4d40b0ce5211e7af08dbc2fa7f734f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c110ed4eee61e4a537595e8a5c92ba8a&list=ALL&rank=1&sessionScopeId=e760feae680593549c690aad1d02aa7944c0fd474a79f0ce1648d7412c3bfa51&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789081&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002789081&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999194907&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999194907&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999194907&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999194907&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2015726681&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2015726681&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2015726681&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2015726681&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=WAST46.20.308&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000259&wbtoolsId=WAST46.20.308&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004645&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002789081&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002789081&HistoryType=F
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or whether a test was administered without express consent as 
permitted under this section [§ 15 implied consent warnings]; and 

 
 

3. whether the test or tests indicated that the alcohol concentration of the 

person's breath or blood was 0.08 or more or the THC concentration of the 

person’s blood was 5.00 or more, if the person was age twenty-one or over 

at the time of the arrest, or that the alcohol concentration of the person’s 

breath or blood was 0.02 or more or the THC concentration of the person’s 

blood was above 0.00, if the person was under the age of twenty-one at the 

time of the arrest. [§ 16 breath tests; § 17 blood tests]. 
 

§28.8      Appellate Review  
 

If the suspension, revocation, or denial is sustained after the hearing, the driver has the 

right to file a petition in the superior court of the county of arrest to review the final order 

of revocation in the same manner as an appeal from a decision of a court of limited 

jurisdiction (RALJ appeal). RCW 46.20.308(8). In all circumstances, the appeal shall be 

limited to a review of the record of the administrative hearing. There is not de novo 

review. The filing of the appeal does not stay the effective date of the suspension, 

revocation, or denial. Appellate review must be limited to a determination of whether the 

department has committed any errors of law. The superior court shall accept those 

factual determinations supported by substantial evidence in the record: (a) that were 

expressly made by the department; or (b) that may reasonably be inferred from the final 

order of the department. The superior court may reverse, affirm, or modify the decision of 

the department or remand the case back to the department for further proceedings. If 

judicial relief is sought for a stay or other temporary remedy from the department's 

action, the court shall not grant such relief unless the court finds that the appellant is 

likely to prevail in the appeal and that without a stay the appellant will suffer irreparable 

injury. If the court stays the suspension, revocation, or denial it may impose conditions 

on such stay. Where review of the superior court decision is accepted by the court of 

appeals, that court reviews the department’s license suspension or revocation decision 

from the same position as superior court. Smith v. Dept. of Licensing, 19 Wn. App. 2d 

419 (2021), rev, denied, 199 Wn.2d 1013 (2022). See Clement v. Dept. of Licensing, 

109 Wn. App. 371, 35 P.3d 1171 (2001), rev. denied, 146 Wn.2d 1017 (2002).  

 

 

https://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
https://1.next.westlaw.com/Document/I2f796ec0305a11ec92b2ac1d0acb6802/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403600000183810981052db4a2a9%3Fppcid%3Db1126dda346d4683b246c017e3b3c6dc%26Nav%3DCASE%26fragmentIdentifier%3DI2f796ec0305a11ec92b2ac1d0acb6802%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7ae9a9659fe7f4f6464022176b4e483f&list=ALL&rank=2&sessionScopeId=c247fd269d27b95ee4231fd0aa0bb7f7d1da3248de2126328a30259f1377f172&ppcid=b1126dda346d4683b246c017e3b3c6dc&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I2f796ec0305a11ec92b2ac1d0acb6802/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403600000183810981052db4a2a9%3Fppcid%3Db1126dda346d4683b246c017e3b3c6dc%26Nav%3DCASE%26fragmentIdentifier%3DI2f796ec0305a11ec92b2ac1d0acb6802%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7ae9a9659fe7f4f6464022176b4e483f&list=ALL&rank=2&sessionScopeId=c247fd269d27b95ee4231fd0aa0bb7f7d1da3248de2126328a30259f1377f172&ppcid=b1126dda346d4683b246c017e3b3c6dc&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib806ea34f55011d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403600000183810b70182db4a3db%3Fppcid%3Da3a067294c684e0689ce411275561930%26Nav%3DCASE%26fragmentIdentifier%3DIb806ea34f55011d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=216186ff2bd70f6737962194fc1945bb&list=ALL&rank=2&sessionScopeId=c247fd269d27b95ee4231fd0aa0bb7f7d1da3248de2126328a30259f1377f172&ppcid=a3a067294c684e0689ce411275561930&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib806ea34f55011d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403600000183810b70182db4a3db%3Fppcid%3Da3a067294c684e0689ce411275561930%26Nav%3DCASE%26fragmentIdentifier%3DIb806ea34f55011d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=216186ff2bd70f6737962194fc1945bb&list=ALL&rank=2&sessionScopeId=c247fd269d27b95ee4231fd0aa0bb7f7d1da3248de2126328a30259f1377f172&ppcid=a3a067294c684e0689ce411275561930&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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§ 29. JUDICIAL RESOURCES  

 
[NOTE: Judge (ret.) Scott Bergstedt provided much of the material for this chapter. 
The editor appreciates his assistance in updating the DUI Bench Book.] 
 

§ 29.1  NHTSA State Judicial Outreach Liaison  
 

The National Highway Traffic Safety Administration (NHTSA) provides funding through 

the Washington Traffic Safety Commission (WTSC) for the position of a Judicial 

Outreach Liaison.  This position is tasked with providing peer to peer education, 

information and resources to the Washington State Judges for dealing with “Impaired 

Driver” issues.  The person serving in this position also provides a judicial perspective to 

various state agencies and stakeholders who deal with “Impaired drivers”.  He or she will 

also advise interested courts concerning potential funding sources available for these 

issues. When the position is filled the judiciary will be notified.  
 
 

§ 29.2   AOC Statewide Therapeutic Court Coordinator 
 
 

In 2013, the Administrative Office of the Courts created the position of statewide 

therapeutic courts coordinator. This position maintains a detailed statewide therapeutic 

courts directory, coordinates one or more listservs, and provides staff support to a 

number of committees (including SCJA and DMCJA committees), monitors state and 

national research and activities involving therapeutic courts and provides general support 

and information to state court programs. For more information, contact: 

 Allison Lee Muller, J.D. 

Court Association Coordinator, Administrative Office of the Courts 

 Allison.leemuller@courts.wa.gov 

360-688-3650 

 

§ 29.3  DUI Courts-Therapeutic Courts  
 

A. Video of Thurston and Spokane County DUI Courts 
 

http://vimeo.com/album/1522431/video/19981496 

 

B. Listing of Washington DUI Courts 
 

http://www.courts.wa.gov/court_dir/?fa=court_dir.psc&tab=6 

 

mailto:Allison.leemuller@courts.wa.gov
http://vimeo.com/album/1522431/video/19981496
http://www.courts.wa.gov/court_dir/?fa=court_dir.psc&tab=6
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C. National Center for DWI Courts 
 

The National Center for DWI Courts is the key organization to organize and host 

training programs for courts that want to become a DWI Court. The training is 

provided with the funding and partnership of the National Highway Traffic Safety 

Administration (NHTSA). https://www.dwicourts.org/ 

Courts in Washington may apply for funding for a DUI Court Team to receive 

training for starting a DUI court. For more information contact the Washington 

Traffic Safety Commission. < http://www.wtsc.wa.gov/>  

In 2008, the National Center for DWI Courts published a study on Michigan DUI 

courts, “Michigan DUI Courts Outcome Evaluation”. The evaluation was designed 

as a study that included tracking and collecting data on DUI court participants for 

a minimum of one year following either program completion or termination from 

DUI Court. The concept of a DUI Court has been refined over several years and 

has come to be based on 10 basic principles.  A useful summary of these 

principles can be found at the National Center for DWI Courts’ web page. 

See § 27, Therapeutic Courts.  

D. National Drug Court Institute 
 

The National Drug Court Institute (NDCI) is supported by the White House Office 

of National Drug Control Policy; U.S. Department of Justice, Office of Justice 

Programs through the Bureau of Justice Assistance, Office of Juvenile Justice & 

Delinquency Prevention, and the National Institute of Justice; U.S. Department of 

Health & Human Services, Substance Abuse & Mental Health Services 

Administration through the Center for Substance Abuse Treatment. This agency 

provides training, research and publications in the area of drug treatment specialty 

courts. Their recent publication of adult drug court best practices standards may 

be found at their website: https://www.ndci.org/ 

E. Washington Association of Drug Court Professionals 
 

The Washington State Association of Drug Court Professionals is committed and 

dedicated to furthering the Drug Courts and Therapeutic Specialty Court model in 

the State of Washington. The WSADCP is committed to doing this through 

education and advocacy throughout the state of Washington. More information 

may be found on their website at: <http://wsadcp.org/> 

 

 

  

https://www.dwicourts.org/
http://www.wtsc.wa.gov/
https://www.ndci.org/
http://wsadcp.org/
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F. DUI Court Studies and Reviews 
 

 

 

1. Minnesota DWI Courts: A Summary of Evaluation Findings in Nine 
DWI Court Programs, July 2014, NPC Research. 
 

NPC Research did a detailed process evaluation and outcome evaluation 

of nine of Minnesota’s DWI court programs and a cost-benefit analysis in 

order to determine the effectiveness of the DWI courts.   This is the short 

summary of that report the full report is also available.    
 

https://waduilaw.files.wordpress.com/2015/01/mn_dwi_all_site_summary_a

ugust_2014_final_for_ots.pdf 
 

2. Waukesha Alcohol Treatment Court, Process and Outcomes, Sept. 
2009, Matthew Hiller, Christine Saum. 
 

This report presents findings from a process and outcome evaluation of the 

Wisconsin Waukesha Alcohol Treatment Court (WATC), to address the 

Operating While Intoxicated (OWI) problem.  Analysis of outcome data 

showed a measurable impact on 2-year recidivism rates, with 29% of the 

WATC group being rearrested for a new offense compared to 45% of the 

comparison group.   

http://www.dwicourts.org/sites/default/files/nadcp/WATC_Outcome_Evaluat

ion-final%20draft.pdf 

 

3. San Joaquin DUI Monitoring Court Process and Outcome Evaluation 
Final Report, NPC Research (2012).  
 

NPC Research conducted a process and outcome evaluation of the 

SJDMC.  NPC evaluated the effectiveness of this program in reducing DUI 

recidivism and protecting public safety and, a detailed process evaluation 

that would allow other interested jurisdictions to follow the model in 

implementing a similar program.  This comparison shows that offenders on 

traditional probation were reconvicted for a new DUI about 32% more often 

in the 18 months after their index arrest than those who participated in the 

DUI Monitoring Court.   
 

http://npcresearch.com/wp-

content/uploads/San_Joaquin_DUI_Court_Evaluation_0912.pdf 

 
 

4. NPC Research (2008) Exploring the Key Components; Comparative 
Study on 18 Adult Drug Courts.  

 

Exploring the Key Components: Comparative Study on 18 Adult Drug Courts on 

Practices, Outcomes, and Costs (ndcrc.org)  

https://waduilaw.files.wordpress.com/2015/01/mn_dwi_all_site_summary_august_2014_final_for_ots.pdf
https://waduilaw.files.wordpress.com/2015/01/mn_dwi_all_site_summary_august_2014_final_for_ots.pdf
http://www.dwicourts.org/sites/default/files/nadcp/WATC_Outcome_Evaluation-final%20draft.pdf
http://www.dwicourts.org/sites/default/files/nadcp/WATC_Outcome_Evaluation-final%20draft.pdf
http://npcresearch.com/wp-content/uploads/San_Joaquin_DUI_Court_Evaluation_0912.pdf
http://npcresearch.com/wp-content/uploads/San_Joaquin_DUI_Court_Evaluation_0912.pdf
https://ndcrc.org/wp-content/uploads/2021/11/Exploring_The_Key_Components_Comparative_Study_on_18_Adult_Drug_Courts_on_Practices_Outcomes_and_Costs.pdf
https://ndcrc.org/wp-content/uploads/2021/11/Exploring_The_Key_Components_Comparative_Study_on_18_Adult_Drug_Courts_on_Practices_Outcomes_and_Costs.pdf
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§ 29.4  Ignition Interlock 
 

The Insurance Institute for Highway Safety published a report on recidivism rates in 

Washington State, based on the state’s mandatory ignition interlock laws.  

This report, “Washington State’s Alcohol Ignition Interlock Law: Effects 

on Recidivism Among First-Time DUI Offenders”, examines the effects of changes to 

Washington State’s ignition interlock laws: moving issuance of interlock orders from 

courts to the driver licensing department in July 2003 and extending the interlock order 

requirement to first-time offenders with blood alcohol concentrations (BACs) below 0.15 

percent.  The report may be found at: http://dx.doi.org/10.1080/15389588.2012.708885 

Research on the effectiveness of ignition interlock devices in reducing the rate of re-

arrest for DUI can be found in a June 2014 report, issued by the United States 

Government Accountability Office. See: http://www.gao.gov/assets/670/664281.pdf 

More recent research and reports may be found using the search feature at the NHTSA 

website. NHTSA | National Highway Traffic Safety Administration  

A. National Center for State Courts: Ignition Interlock Reports  
 

The National Center for State Courts’ website contains a number of reports that 

review the latest research on ignition interlock programs and how they are used 

from a national perspective. Reports can be found using the search feature on the 

website.  NCSC 

 

B. The Feasibility of Voluntary Ignition Interlocks as a Prevention 

Strategy for Young Drivers 
 

https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/812425-the-feasibility-

of-ignition-interlocks-as-a-prevention-strategies-for-young-drivers.pdf  
 

 

 

 

 

§ 29.5  Standard Field Sobriety Tests  
 

The three SFSTs are detailed in the law enforcement training manual, DWI Detection 

and Standardized Field Sobriety Testing Participant Manual (2018-Edition).  

https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_manual_

2018.pdf 

http://dx.doi.org/10.1080/15389588.2012.708885
http://www.gao.gov/assets/670/664281.pdf
https://www.nhtsa.gov/
https://www.ncsc.org/
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/812425-the-feasibility-of-ignition-interlocks-as-a-prevention-strategies-for-young-drivers.pdf
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/812425-the-feasibility-of-ignition-interlocks-as-a-prevention-strategies-for-young-drivers.pdf
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_manual_2018.pdf
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/sfst_full_participant_manual_2018.pdf
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§ 29.6  Cannabis and Drug Impaired Driving 

 

In July 2017, the Department of Transportation/ NHTSA prepared a report to Congress 

on cannabis use and driving. See  

https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/812440-marijuana-impaired-

driving-report-to-congress.pdf.  

The National Judicial College offers a free subscription to “Directions”, a monthly 

newsletter on drug impaired driving. You can subscribe through the Judicial Resource 

Center on Impaired Driving. https://www.trafficresources.org/newsletter . See 

https://www.trafficresources.org/.  

 

 

§ 29.7  “24/7”and Other Intensive Monitoring Programs 
 

A. South Dakota 24/7 Sobriety Program Evaluation Findings 
By Roland Loudenburg M.P.H., Gregg Drube, M.A., Gary 
Leonardson, Ph.D. 
 

This report is the first to evaluate the South Dakota 24/7 Sobriety Program's effect 

on DUI recidivism.  This report evaluates the overall effectiveness in reducing DUI 

recidivism among PBTx2 participants through data review and statistical analysis. 

An analysis of PBTx2 participants with control groups shows a general pattern of 

lower recidivism rates by participants and suggests that the program has a 

sustained effect on recidivism rates after program completion.  PBTx2 participants 

generally had lower recidivism rates at one, two, and three years when compared 

to controls.   

 

https://atg.sd.gov/docs/AnalysisSD24.pdf 

 

B.   Kubas, A., Kayabas, P., & Vachal, K. (2017)  
 

Does the 24/7 sobriety program positively influence driver behaviors in North 

Dakota? Fargo, ND: North Dakota State University.   

 http://www.ugpti.org/resources/reports/downloads/dp-296.pdf 

https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/812440-marijuana-impaired-driving-report-to-congress.pdf
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/812440-marijuana-impaired-driving-report-to-congress.pdf
https://www.trafficresources.org/newsletter
https://www.trafficresources.org/
https://atg.sd.gov/docs/AnalysisSD24.pdf
http://www.ugpti.org/resources/reports/downloads/dp-296.pdf
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C. Efficacy of Frequent Monitoring With Swift, Certain, and Modest 
Sanctions for Violations: Insights From South Dakota’s 24/7 
Sobriety Project By Beau Kilmer, PhD, Nancy Nicosia, PhD, Paul 
Heaton, PhD, and Greg Midgette, MPP   

The American Public Health Association released a Rand Corporation Study on 

the 24/7 sobriety program. They examined the public health impact of South 

Dakota’s 24/7 Sobriety Project, requiring individuals arrested for or convicted of 

alcohol-involved offenses to submit to breathalyzer tests twice per day or wear a 

continuous alcohol monitoring bracelet. Those testing positive are subject to swift, 

certain, and modest sanctions.   Downloadable  

http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2012.300989      

D. Swift, Certain, and Fair Punishment — 24/7 Sobriety and Hope: 
Creative Approaches to Alcohol- and Illicit Drug-Using Offenders.  

 

Local and state government officials in South Dakota and Hawaii have 

implemented a creative way to address some of the problems stemming from 

alcohol and drug use. The South Dakota 24/7 Sobriety program and Hawaii’s 

Opportunity Probation with Enforcement (HOPE) project seek to deal with those 

problems by combining an old criminological theory with modern technological 

devices. Criminologists, both old and contemporary, have believed that the 

certainty and celerity of punishment are more effective components of deterrence 

than is the severity of a penalty. In fact, anyone who has been a parent will tell 

you that the swift and certain use of a mild or moderate punishment is far more 

likely to deter unwanted conduct than the threat of an infrequently used severe 

punishment imposed at some point down the road. South Dakota and Hawaii 

have developed innovative programs to deal with substance use and 

noncompliance with the conditions of supervision. Both programs address this 

problem. Starting from the proposition that certainty and celerity are more 

important than severity when measuring the effectiveness of punishment and 

using a rigorous alcohol-testing regimen, South Dakota has made strides toward 

the reduction of problem drinking and the attendant harms that it can produce. 

Hawaii has independently developed and followed a similar approach to the use 

of drugs and crime, subjecting certain offenders to rigorous, random drug 

urinalysis punished by the certain imposition of a modest stint in jail for those who 

fail the required tests. Those creative approaches are worth serious consideration 

as an effective and humane means of addressing the grim problems that alcohol- 

and drug-abusers pose for victims and society. Journal of Criminal Law and 

Criminology, Vol. 105, 2015, Paul J. Larkin Jr.      

http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2012.300989
http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2012.300989
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2465644##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2465644##
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Downloadable [PDF] 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2465644  

E. An Innovative Way to curb Problem Drinking: South Dakota’s 
24/7 Sobriety Project  

A 2012 evaluation of the 24/7 program and the results of its implementation.  

Rand Corporation Fact Sheet: American Journal of Public Health  

http://www.rand.org/pubs/research_briefs/RB9692.html  

F. The Effect of Montana’s 24/7 Sobriety Program on DUI Re-arrest. 
Rand Corporation, Gregory Midgette and Beau Kilmer  

The State of Montana began piloting 24/7 among driving-under-the-influence 

(DUI) arrestees in Lewis and Clark County in early-2010 and expanded to 22 

counties.  This analysis examines the effect of 24/7 participation on the probability 

of DUI re-arrest for participants within twelve months of their second (DUI-2) 

arrest date. Results from bivariate probit models provide suggestive evidence that 

24/7 participation reduced the probability of DUI re-arrest in Montana (perhaps on 

the order of 45% to 70%)  

http://www.rand.org/pubs/working_papers/WR1083.html   

G.   Intensive DWI Supervision in Urban Areas – Feasibility Study, 
NHTSA  

To date, 24/7 sobriety programs have been used in rural States and communities.  

The purpose of this project was to conduct a feasibility study to gather data on 

whether the 24/7 program model can be applied in urban locales, and if so, what 

changes might be necessary. 

 www.nhtsa.gov/staticfiles/nti/pdf/811861.pdf    

 

H.  Traffic Resources for Judges: Traffic Issue Brief 2016: 24/7 
Sobriety Program 

 

Article reviews 24/7 programs and rates of recidivism.  
 

http://home.trafficresourcecenter.org/~/media/Microsites/Files/traffic-safety/24-

7SobrietyProgram.ashx  

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2465644
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2465644
http://www.rand.org/pubs/research_briefs/RB9692.html
http://www.rand.org/pubs/working_papers/WR1083.html
http://www.nhtsa.gov/staticfiles/nti/pdf/811861.pdf
http://home.trafficresourcecenter.org/~/media/Microsites/Files/traffic-safety/24-7SobrietyProgram.ashx
http://home.trafficresourcecenter.org/~/media/Microsites/Files/traffic-safety/24-7SobrietyProgram.ashx
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§ 29.8  Traffic Law Resources for Judges 

 
A. NHTSA Resources and Studies 

 

The National Highway Traffic Safety Administration website contains research 

articles on impaired driving, including statistics on impaired driving in all states. 

When you open the website, click on the tab for “risky driving” where there are 

sections for drunk driving and drug related driving. At the bottom of the first page, 

click on the “resource” tab for a list of articles, reports and studies. See 

http://www.nhtsa.gov/  

 

B. Washington Traffic Safety Commission 
 

Information on state traffic safety programs and state traffic statistics, including 

DUI statistics can be found on the WTSC website: http://www.wtsc.wa.gov/  

 

C. Judicial Resource Center on Impaired Driving at the National 

Judicial College 
 

The Judicial Resource Center on Impaired Driving is a cooperative effort between 

the National Highway Traffic Safety Administration (NHTSA) and The National 

Judicial College (NJC). It is a repository for judges, state judicial educators, and 

other court staff on the latest cases, trends, and curricula around impaired driving 

and promising interventions. The Center publishes “Directions”, a newsletter for 

judges on drug impaired driving. You can subscribe to it at: 

https://www.trafficresources.org/newsletter.  

https://www.trafficresources.org/services 

 

D. Other Resources and Studies on Drugs and Crime 
 

1. The United Nations Office on Drugs and Crime. 
 

This website contains many articles on drugs. 
 

  
http://www.unodc.org/ 
 

 

2. The European Monitoring Centre for Drugs and Drug Addiction 
(EMCDDA). 

 
 

This website has a vast library of reports and scientific articles on drugs 
and treatment.  Even though the primary data are from Europe, the 
conclusions are generally relevant.    
 

http://www.emcdda.europa.eu/publications 

http://www.nhtsa.gov/
http://www.wtsc.wa.gov/
https://www.trafficresources.org/newsletter
https://www.trafficresources.org/services
http://www.unodc.org/
http://www.emcdda.europa.eu/publications
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3. Advocates for Highway and Auto Safety. 
 

Advocates for Highway and Auto Safety is an alliance of consumer, health 

and safety groups and insurance companies and agents working together 

to make America's roads safer. See: http://www.saferoads.org/ 
 

 

 

4. Columbia University Study - “Signs point to sharp rise in drugged 
driving fatalities.”  
 

The prevalence of non-alcohol drugs detected in fatally injured drivers in 

the U.S. has been steadily rising and tripled from 1999 to 2010 for drivers 

who tested positive for cannabis -- the most commonly detected non-

alcohol drug -- suggesting that drugged driving may be playing an 

increasing role in fatal motor vehicle crashes.   

http://www.eurekalert.org/pub_releases/2014-01/cums-spt013014.php 

 

5. The Brief Addiction Science Information Source (BASIS). 
 

This organization describes itself as follows: “The BASIS provides a forum 

for the free exchange of information related to addiction, and public access 

to the latest scientific developments and resources in the field. Our aim is 

to strengthen worldwide understanding of addiction and minimize its 

harmful effects”. It is published by The Division on Addiction, Cambridge 

Health Alliance, a Harvard Medical School teaching affiliate.  See 

http://www.basisonline.org/ 
 

 

6. Hardcore Drunk Driving Judicial guide, 2nd Ed., National Association 
of State Judicial Educators.  

 

This Judicial Guide includes sections on programs, emerging issues and 

practices such as the traffic safety resource prosecutor program, the 

judicial outreach liaison program, continuous transdermal alcohol testing, 

proliferation of alcohol ignition interlocks both in the car and for use in 

offender’s homes, no refusal programs, and 24/7 sobriety programs, to 

name a few. Successful approaches to stop hardcore drunk driving require 

a comprehensive system that provides for swift identification, certain 

punishment and effective treatment.  These measures not only sanction the 

offender and protect the public but also promote behavior changes leading 

to reduced recidivism.  http://responsibility.org/wp-

content/uploads/2015/02/HCDD_JudicialGuide.pdf 
  

http://www.saferoads.org/
http://www.eurekalert.org/pub_releases/2014-01/cums-spt013014.php
http://www.basisonline.org/
http://responsibility.org/wp-content/uploads/2015/02/HCDD_JudicialGuide.pdf
http://responsibility.org/wp-content/uploads/2015/02/HCDD_JudicialGuide.pdf
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7. Countermeasures to Address Impaired Driving Offenders, Aug 2013, 

Transportation Research Circular, #E-C174. 
 

This is a comprehensive and extensive look at the many strategies that 

have been used to prevent or reduce reoffenses among impaired drivers. 

These include sanctions intended to separate drinking from driving, 

sanctions that restrict offenders so that they cannot drive, cannot drink, or 

cannot combine the two, and education and rehabilitation to reduce 

drinking problems and impaired driving. Although all of these strategies 

have shown some level of success, they are often applied unevenly and 

enforced poorly. In addition, little is known about how these various 

approaches can be combined for maximum efficiency and effectiveness.  
 

http://onlinepubs.trb.org/onlinepubs/circulars/ec174.pdf 
 

8. Vital Signs: Alcohol – Impaired Driving Among Adults, Morbidity and 
Mortality Weekly Report, CDC, Oct 2011. 

CDC analyzed data to obtain the prevalence, episodes, and rates of 
alcohol-impaired driving among U.S. adults aged ≥18 years who responded 
to the survey by landline telephone.  

http://www.cdc.gov/mmwr/preview/mmwrhtml/mm6039a4.htm 

9. Center for Disease Control and Prevention (CDC). 

The CDC has statistics from all states on rates of impaired driving and a 
variety of articles on impaired driving and impact on recidivism of various 
programs and treatments.  

https://www.cdc.gov/motorvehiclesafety/impaired_driving/states.html 

10. Washington State Institute for Public Policy. (2017). Review of  adult 

criminal justice programs [Webpage]. Olympia, WA:  
 

 Since the 1990s, the Washington State legislature has directed WSIPP to 
 identify “evidence-based” policies. The goal is to provide Washington 
 policymakers and budget writers with a list of well-researched public 
 policies that can, with a high degree of certainty, lead to better statewide 
 outcomes coupled with a more efficient use of taxpayer dollars. 
 

 http://www.wsipp.wa.gov/BenefitCost?topicId=2  

 

 

http://onlinepubs.trb.org/onlinepubs/circulars/ec174.pdf
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm6039a4.htm
https://www.cdc.gov/motorvehiclesafety/impaired_driving/states.html
http://www.wsipp.wa.gov/BenefitCost?topicId=2
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§ 30.  SEARCH WARRANTS FOR BLOOD TESTS 
 

[NOTE: This chapter sets out general material on issuance of a search warrant for 
a blood draw in an impaired driving case. It is not meant to be an exhaustive 
treatment of search warrant law. Additional judicial resources on the topic may be 
found in other state bench books, including: The Criminal Caselaw Notebook 
(Judge Ron Kessler); Search and Seizure Deskbook (ret. Judge Robert McBeth).  
This chapter also contains a script for issuance of a telephonic search warrant, 
created by Judge Jeffrey J. Jahns. See, Appendix 1: Telephonic Search Warrant 
Script.]  
 

§ 30. 1  Necessity to Secure Search Warrant before Blood Test 

 

A. Warrant for Blood Required Under Federal and State 
Constitutions 
 

1. Extraction of the Blood Sample Requires a Warrant. 
 

 

Both the federal and Washington constitutions protect individuals from 
unreasonable searches. The State’s intrusion into a person’s body to draw 
blood constitutes a search triggering these constitutional protections. 

 

City of Seattle v. Pearson, 192 Wn. App. 802, 369 P.3d 194 (2016).  
 

In Missouri v. McNeely, the U.S. Supreme Court held that in a drunk-

driving investigation, the natural dissipation of alcohol in the bloodstream 

does not constitute a per se exigency in every case, sufficient to justify 

conducting a blood test without first securing a warrant. Missouri v. 

McNeely 369 U.S. 141, 133 S.Ct. 1552 (2013). The Court held that a 

Fourth Amendment exception to the warrant requirement does not apply, 

unless, under the totality of the circumstances, the prosecutor can show in 

a particular case, exigent circumstances reasonably permitted a 

nonconsensual, warrantless blood draw. The reasonableness of a 

warrantless search under the exigency exception is done on a case by 

case basis.  
 

In those drunk-driving investigations where police officers can 
reasonably obtain a warrant before a blood sample can be drawn 
without significantly undermining the efficacy of the search, the 
Fourth Amendment mandates that they do so.  
 

Missouri v. McNeely, 369 U.S.141, 133 S.Ct. 1552 (2013). 
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Where a DUI defendant is under arrest and state law allows for a non-

consensual blood test, an officer may request and obtain consent or 

contact a judge for a warrant. Where there is neither consent, nor a 

warrant, the state must show, under the totality of the circumstances, that 

“there was a compelling need for official action and no time to secure a 

warrant.” Missouri v. McNeely 133 S.Ct. 1552 (2013). 
 

An officer may obtain a search warrant for blood regardless of the fact that 

the defendant may refuse a breath test under the implied consent statute. 

City of Seattle v. St. John, 166 Wn. 2d 941, 215 P.3d 194 (2009). Due 

process protections are not violated where the implied consent statute 

does not contain a warning that failure to take the test may result in the 

officer seeking such a warrant. City of Seattle v. St. John, 166 Wn. 2d 941, 

215 P.3d 194 (2009).  
 

2. Testing of the Blood Sample Does not Require Separate 

Authorization. 
 

Where a warrant authorizes the drawing of blood it includes authority to 

test the blood. Testing the blood does not constitute a separate intrusion 

requiring express authorization. State v. Martines, 184 Wn. 2d 84, _355 

P.3d 1111 (2015) (reversing court of appeals decision holding to the 

contrary).  
 

The court erred in concluding the warrant was fatally deficient. 
The warrant in this case was supported by probable cause to 
believe Martines’s blood contained evidence of DUI. We apply 
a commonsense reading to the warrant and conclude it 
authorized not merely the drawing and storing of a blood 
sample but also the toxicology tests performed to detect the 
presence of drugs or alcohol. 
 

State v. Martines, 184 Wn. 2d 84, 355 P.3d 1111 (2015).  
.  

B. Warrant for Blood under State Implied Consent Law 
 
 

An officer may obtain a warrant for a blood test regardless of the fact that the 

defendant may refuse a test under the implied consent statute. City of Seattle v. 

St. John, 166 Wn.2d 941, 215 P.3d 194 (2009) (refusal of blood test case). Due 

process protections are not violated where the implied consent statute does not 

contain a warning that failure to take the test may result in the officer seeking 

such a warrant. City of Seattle v. St. John, 166 Wn.2d 941, 215 P.3d 194 (2009).  
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In response to the McNeely decision, the state legislature amended the implied 

consent law to allow an officer to obtain blood to test for alcohol, marijuana or 

any drug, pursuant to a search warrant, a “valid waiver” of warrant requirement, 

when exigent circumstances exist, or under “any other authority of law”. RCW 

46.20.308(4).  
 

§ 30. 2  Recognized Exceptions to Search Warrant  

A. Exception for Exigent Circumstances 
 

A recognized exception to the warrant requirement allows a warrantless search 

when exigent circumstances exist. Missouri v. McNeely, 569 U.S. 141, 33 S. Ct. 

1552, 185 L. Ed. 2d  696 (2013).  Exigent circumstances exist where “the delay 

necessary to obtain a warrant is not practical because the delay would permit the 

destruction of evidence.” State. Baird, 187 Wn.2d 210, 218, 386 P.3d 239 (2016). 

Where clear and convincing evidence supports a finding that a warrantless blood 

draw was justified under the exigent circumstances exception to the warrant 

requirement, the blood is lawfully seized, and no warrant was required to test the 

blood. State v. Inman, 2 Wn. App. 2d 281, 401 P.3d 1138, rev. denied, 190 

Wn.2d 1022 (2018). A legal blood draw under the exigent circumstances 

exception allows testing of the blood without a search warrant when there is 

probable cause to arrest for DUI. State v. Inman, 2 Wn. App. 2d 281, 401 P.3d 

1138, rev. denied, 190 Wn.2d 1022 (2018). 
 

In Missouri v. McNeely, 569 U.S.141, 133 S.Ct. 1552 (2013), the Court held that 

a Fourth Amendment exception to the warrant requirement does not apply to a 

warrantless blood test, unless, under the totality of the circumstances, the 

prosecutor can show in a particular case, exigent circumstances reasonably 

permitted a nonconsensual, warrantless blood draw. The reasonableness of a 

warrantless search under the exigency exception is done on a case-by-case 

basis and considering the totality of the circumstances. The exigent 

circumstances exception applies where “obtaining a warrant is not practical 

because the delay inherent in securing a warrant would compromise officer 

safety, facilitate escape or permit the destruction of evidence.” City of Seattle v. 

Pearson, 192 Wn. App. 802, 369 P.3d 194 (2016) (relying on State v. Tibbles, 

169 Wn. 2d 364, 236 P.3d 885 (2010) (non-DUI case)). For example, In 

McNeely, the Court pointed out that delay in the warrant application process may 

be a circumstance that could justify an exception to the warrant requirement. 

Missouri v. McNeely,569 U.S.141, 133 S.Ct. 1552 at 1563 (2013). The McNeely 

Court also pointed out that an accident associated with an arrest for impaired 

driving could create such an exigent circumstance.   
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B. Prosecutor’s Burden of Proof--Clear and Convincing Evidence 
 

The State bears the burden of demonstrating by clear and convincing evidence 

that exigent circumstances justify a warrantless search. State v. Inman, 2 Wn. 

App. 2d 281, 401 P.3d 1138, review denied, 190 Wn.2d 1022 (2018).    City of 

Seattle v. Pearson, 192 Wn. App. 802, 369 P.3d 194 (2016) (relying on State v. 

Garvin, 166 Wn. 2d 242, 207 P.3d 1266(2009). 
 

C. Determination of Exigency is based on the Totality of the 
Circumstances 
 

In State v. Inman, the Court upheld the trial court’s determination of exigent 

circumstances where defendant was injured in a high trauma accident, the 

incident took place in a rural area without reliable cell phone coverage, 

helicopters were on the way to transport defendant to hospital and preparation of 

the warrant and obtaining approval would take approximately 45 minutes. State 

v. Inman, 2 Wn. App. 2d 281, 401 P.3d 1138, rev. denied, 190 Wn.2d 1022 

(2018). In State v. Rawley, defendant was in a serious head-on collision and was 

trapped in her car; she smelled of intoxicants, admitted drinking and paramedics 

told police she would need IV fluids on route to the hospital. The court upheld the 

lower court ruling that exigent circumstances supported the warrantless blood 

draw, relying on the similarity to the facts in State v. Inman.  The Rawley court 

rejected defendant’s argument that police had a duty to inquire whether an IV 

fluid would alter blood tests. State v. Rawley,13 Wn. App. 2d 474, 466 P.3d 784 

(2020).   
 

D. Natural Dissipation of Intoxicating Substance in Blood is not a 
per se Exigency 

 

While the natural dissipation of alcohol or drugs is a one factor contributing to 

exigent circumstances, it does not establish in itself a per se exigency. In 

McNeely, the Court held that the natural dissipation of an intoxicating substance 

in a suspect’s blood may be a factor in determining whether exigent 

circumstances justify a warrantless blood search, however, the fact of natural 

dissipation is not sufficient in and of itself to establish an exigent circumstance. 

Natural dissipation of alcohol in the blood may support a finding of exigency in a 

specific case, for example, when delay results from the warrant application 

process. Missouri v. McNeely, 569 U.S.141 at 156 (2013).  In City of Seattle v. 

Pearson, the Court reversed a trial court’s decision to admit results of a blood 

test in a DUI (marijuana) case, where there was no warrant and no consent. City 

of Seattle v. Pearson, 192 Wn. App. 802, 369 P.3d 194 (2016). In Pearson, the 
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police did not attempt to obtain a warrant by phone or e-mail. At the hearing, a 

forensic toxicologist testified that THC dissipates from blood very quickly. The 

defendant was investigated for impaired driving at the scene of an accident and 

transported to the hospital 2 hours after the initial collision. At the suppression 

hearing, the prosecutor argued that the natural dissipation of THC concentration 

in defendant’s blood was sufficient in itself to constitute exigent circumstances 

justifying the warrantless search.  The Court on appeal rejected this argument, 

finding that based on a totality of the circumstances, there was no evidence that 

a warrant could not have been obtained in a reasonable time. In addition, the 

Court considered the fact that other officers were at the scene of the accident 

and one officer could have transported the defendant to the hospital, while 

another obtained a warrant. 
 

The city failed to satisfy its heavy burden to show by clear and 
convincing evidence that a warrant could not have been obtained in 
a reasonable time. The City presented no evidence at the 
suppression hearing indicating why officers did not seek to obtain a 
warrant. Considering the totality of the circumstance, the record 
shows that obtaining a warrant would not have created a significant 
delay in collecting a blood sample. 

 

City of Seattle v. Pearson, 192 Wn. App. 802, 369 P.3d 194(2016). 
  

E.      An Unconscious Driver Generally Creates an Exigent 
Circumstance 
 

In Mitchell v. Wisconsin, the U.S. Supreme Court held when police have 

probable cause to arrest a driver for impaired driving, but the driver is 

unconscious and cannot be given a breath test, the exigent-circumstances 

doctrine generally permits a blood test without a warrant.  Mitchell v. 

Wisconsin, 588 U.S. _, 139 S. Ct. 2525, 204 L.Ed. 2d 1040 (2019).  The Court 

reasoned that an unconscious driver creates an emergency scenario and forcing 

police to take time for a warrant could have “terrible collateral costs”. However, 

the Court’s decision did not rule out an unusual case where a defendant under 

these circumstances could argue against this presumption of exigent 

circumstances based on the facts of the case; for this reason, the Court in 

Mitchell remanded to allow for such a hearing.   

F.  Exception for Consent or “Valid Waiver” of Warrant Requirement 
 

In the context of a search, consent is a form of waiver. State v. Morse, 156 Wn. 

2d 1, 8, 123 P.3d 832 (2005). Consent to a search that police lawfully obtain from 

a person with authority to give such consent is one exception to the warrant 
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https://1.next.westlaw.com/Document/Idc144860660411da97faf3f66e4b6844/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554ae3533dbc15501d%3FNav%3DCASE%26fragmentIdentifier%3DIdc144860660411da97faf3f66e4b6844%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=010fb09fda437b3722f16fd6ecb83e87&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Idc144860660411da97faf3f66e4b6844/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554ae3533dbc15501d%3FNav%3DCASE%26fragmentIdentifier%3DIdc144860660411da97faf3f66e4b6844%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=010fb09fda437b3722f16fd6ecb83e87&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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requirement. Id. See also State v. Walker, 136 Wn.2d 678, 965 P.2d. 1079 

(1998). The prosecutor has the burden to prove: 1) the consent was voluntary; 2) 

the person granting consent had authority to consent; 3) the search did not 

exceed the scope of consent. State v. Reichenbach, 153 Wn. 2d 126, 101 P.3d 

80 (2004); State v. Walker, 136 Wn. 2d 678, 965 P.2d 1079 (1998). The burden 

of proof is clear and convincing evidence. See State v. Ferrier, 136 Wn. 2d 103, 

960 P.2d 927 (1998). Whether consent was voluntary is a question of fact to be 

determined from the totality of the circumstances. See Schneckloth v. 

Bustamonte, 412 U.S. 218, 227, 93 S.Ct. 2041, 36 L.Ed.2d 854 (1973); State v. 

Bustamante–Davila, 138 Wash.2d 964, 981, 983 P.2d 590 (1999). 

§ 30. 3  Judicial Authority to Issue Search Warrant 
 

A. Who may Issue Search Warrant 
 

In 2014, in response to the McNeely decision, the legislature broadened authority 

of limited jurisdiction judges to issue search warrants. Prior to changes in 2014, it 

was uncertain whether a municipal court judge could issue a warrant for an 

offense taking place outside the municipality. Following 2014 legislation, district 

and municipal court judges have the same authority to issue warrants for 

offenses within their respective counties.  

Any magistrate, as defined by RCW 2.20.010, when satisfied that there is 

probable cause, may upon application supported by oath or affirmation, issue a 

search warrant to search for and seize any:  (a) Evidence of a crime; (b) 

contraband, the fruits of crime, or things otherwise criminally possessed; (c) 

weapons or other things by means of which a crime has been committed or 

reasonably appears about to be committed; or (d) person for whose arrest there 

is probable cause or who is unlawfully restrained. RCW 10.79.035. 

1. Magistrate Defined. 

RCW 2.20 sets out authority for issuance of search warrants. RCW 

2.20.010 defines the term “magistrate” as an officer having power to issue 

a warrant for the arrest of a person charged with the commission of a 

crime. Judges of the Supreme Court, court of appeals, superior and 

district court judges are “magistrates”. RCW 2.20.020. In addition, all 

municipal officers authorized to exercise the powers and perform the 

duties of district judges are “magistrates”. This statutory language would 

apply to judges in Seattle Municipal Court pursuant to RCW 35.20.250. In 

2014, the legislature authorized any district or municipal court judge to 

https://1.next.westlaw.com/Document/I383259f3f56b11d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554ae79d8bbc15544f%3FNav%3DCASE%26fragmentIdentifier%3DI383259f3f56b11d9bf60c1d57ebc853e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ffd1bd9fab2308dc6e3109fd28bb0cb5&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I383259f3f56b11d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554ae79d8bbc15544f%3FNav%3DCASE%26fragmentIdentifier%3DI383259f3f56b11d9bf60c1d57ebc853e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ffd1bd9fab2308dc6e3109fd28bb0cb5&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I608091def78511d98ac8f235252e36df/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554aea58bcbc15569f%3FNav%3DCASE%26fragmentIdentifier%3DI608091def78511d98ac8f235252e36df%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d8c6fc3e933c66d33743197d1ab6ecf6&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I608091def78511d98ac8f235252e36df/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554aea58bcbc15569f%3FNav%3DCASE%26fragmentIdentifier%3DI608091def78511d98ac8f235252e36df%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d8c6fc3e933c66d33743197d1ab6ecf6&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I383259f3f56b11d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554ae79d8bbc15544f%3FNav%3DCASE%26fragmentIdentifier%3DI383259f3f56b11d9bf60c1d57ebc853e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ffd1bd9fab2308dc6e3109fd28bb0cb5&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ie44b94b3f56911d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554aebebf3bc155862%3FNav%3DCASE%26fragmentIdentifier%3DIe44b94b3f56911d983e7e9deff98dc6f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6d248a1f089425b65138e3f5d8aed4cd&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ie44b94b3f56911d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554aebebf3bc155862%3FNav%3DCASE%26fragmentIdentifier%3DIe44b94b3f56911d983e7e9deff98dc6f%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6d248a1f089425b65138e3f5d8aed4cd&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I1789db239c1f11d993e6d35cc61aab4a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554aed0f1ebc155a53%3FNav%3DCASE%26fragmentIdentifier%3DI1789db239c1f11d993e6d35cc61aab4a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=5dac582d48dbcc48956f32a2f5779d78&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I1789db239c1f11d993e6d35cc61aab4a/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554aed0f1ebc155a53%3FNav%3DCASE%26fragmentIdentifier%3DI1789db239c1f11d993e6d35cc61aab4a%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=5dac582d48dbcc48956f32a2f5779d78&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If856ba57f55c11d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554aee2eadbc155b84%3FNav%3DCASE%26fragmentIdentifier%3DIf856ba57f55c11d9bf60c1d57ebc853e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=3f0b7b46d45667382c25bb36d2ab0dbb&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If856ba57f55c11d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74012000001554aee2eadbc155b84%3FNav%3DCASE%26fragmentIdentifier%3DIf856ba57f55c11d9bf60c1d57ebc853e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=3f0b7b46d45667382c25bb36d2ab0dbb&list=ALL&rank=2&grading=na&sessionScopeId=0aa31cb6ea7f50b203ff5b65ee24f03e4b3d7de00665985a2ca08a47c48f6d4b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I10b5fb45a74511e2a160cacff148223f/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad6ad3b000001734f4b40a18976fdeb%3FNav%3DCASE%26fragmentIdentifier%3DI10b5fb45a74511e2a160cacff148223f%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a32bd86b051c39b9721a39328bc96c69&list=ALL&rank=2&sessionScopeId=77f8101ef47156a410930a5cb195e522fb7f0d876b978a8c0eb353150ec9f96c&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.010
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.79.035
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.010
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.010
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.020
http://apps.leg.wa.gov/rcw/default.aspx?cite=35.20.250
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issue a search warrant (for an offense occurring within their county) for 

any person or evidence located anywhere within the state. RCW 2.20.030.  
  

2. Court Rule Authorizes Issuance. 

A search warrant authorized pursuant to CrR 2.3 may be issued by the 

court upon request of a peace officer or a prosecuting attorney. CrRLJ 2.3 

is comparable, except it uses the term “prosecuting authority,” in place of 

the term “prosecuting attorney.” 
 

 

3. Pro tem Judges. 
 

RCW 3.50.090 states that a pro tem judge in a municipal court “shall have 

all of the powers of the duly appointed or elected judges when serving as 

judges pro tempore of the court.”  RCW 35.20.200 (applicable only to 

Seattle Municipal Court) has slightly different language regarding authority 

of pro tem judges. It states: “While acting as judge of the court, judges pro 

tempore shall have all of the powers of the regular judges”.  RCW 

3.34.130 authorizes appointment of pro tem judges in district court and 

RCW 2.08.180 does the same for superior court.  

 

[NOTE: None of these statutes squarely address whether or under what circumstances 

a pro tem judge may issue a search warrant.]  
 

B. Jurisdictional Boundary of Warrant issued by District and 
Municipal Court Judges 
 

 

1. Generally. 
 

RCW 2.20.010 defines a “magistrate” as an officer having power to issue 

a warrant for the arrest of a person charged with the commission of a 

crime. District and municipal judges are defined as “magistrates” under 

RCW 2.20.020. Any district or municipal court judge may issue a 

statewide search warrant for any person or evidence as long as they are a 

judge in the county in which the offense is alleged to have occurred. RCW 

2.20.030. See also RCW 10.79.035. 
 

2. Judge with Jurisdiction Encompassing more than one County. 
 

If the jurisdiction of a district or municipal court judge encompasses all or 

part of more than one county, a judge for that court may issue a search 

warrant for any person or evidence located anywhere within the state as 

long as the county in which the offense is alleged to have occurred is one 

http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.030
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR2.3
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj2.3
http://apps.leg.wa.gov/rcw/default.aspx?cite=3.50.090
http://apps.leg.wa.gov/rcw/default.aspx?cite=35.20.200
http://apps.leg.wa.gov/rcw/default.aspx?cite=3.34.130
http://apps.leg.wa.gov/rcw/default.aspx?cite=3.34.130
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.08.180
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.010
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.020
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.030
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.20.030
http://app.leg.wa.gov/RCW/default.aspx?cite=10.79.035
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of the counties encompassed within that court’s jurisdiction. RCW 

2.20.030.  
 

3. Tribal Land. 
 

The question of state judicial authority to issue a search warrant on tribal 

land is addressed in State v. Clark, 178 Wn. 2d 19, 308 P.3d 590 (2013). 

(Upholding issuance of search warrant on tribal land for criminal offense 

where tribe had not exercised their sovereignty to regulate the state’s 

ability to execute its process at the time of the search and neither tribal 

sovereignty nor federal preemption prohibited issuance or service of the 

warrant.) See also RCW 37.12.010; State v. Yallup, 160 Wn. App. 500, 

248 P.3d 1095 (2011) (state can enforce Implied Consent law against a 

tribal member driving on a state highway within a reservation). 
 

4.  Superior Court Judges have Statewide Process. 
 

A superior court judge has authority to issue a warrant for an offense 

taking place within the state. Art. IV, section 6 of the Washington State 

Constitution provides superior court judges with statewide process. 
 

§ 30.4  Warrant Issuing only upon Probable Cause 

A.  Determination of Probable Cause-Generally 
 

The warrant clause of the Fourth Amendment of the U.S. Constitution and article 

1 section 7 of the State constitution require that a search warrant be issued upon 

a determination of probable caused based upon facts and circumstances 

sufficient to establish a reasonable inference or belief that criminal activity is 

occurring or that contraband exists at a certain location. State v. Vickers, 148 

Wn. 2d 91, 59 P.3d 58 (2002). See State v. Martines, 184 Wn. 2d 83, 355 P.3d 

1111(2015) (probable cause to believe DUI committed justified warrant to extract 

and test blood for alcohol and drugs); State v. Lyons, 174 Wn. 2d 354, 275 P.3d 

314 (2012) (supporting affidavit did not provide probable cause justifying search 

warrant for defendant's property); State v. Chenoweth, 160 Wn. 2d 454, 158 P.3d 

595 (2006); State v. Thein, 138 Wn. 2d 133, 977 P.2d 582 (1999); State v. Cole, 

128 Wn. 2d 262, 906 P.2d 925 (1995); State v. Kalakosky, 121 Wn. 2d 525, 852 

P.2d 064 (1993) (probable cause is the proper standard for taking a suspect’s 

blood); State v. Dunn, 186 Wn. App. 889, 348 P.3d 791 (2015). 

http://app.leg.wa.gov/RCW/default.aspx?cite=2.20.030
http://app.leg.wa.gov/RCW/default.aspx?cite=2.20.030
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2031170845&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ib52f89bc977c4246b2338d9363a2c914
http://apps.leg.wa.gov/rcw/default.aspx?cite=37.12.010
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2024767440&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=if4249468f0b04cd69d481b6616ba6ded
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2024767440&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=if4249468f0b04cd69d481b6616ba6ded
http://leg.wa.gov/LawsAndAgencyRules/Pages/constitution.aspx
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2002772025&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i46e86bd3bc1b47578b324b5e080a07f7
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2002772025&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i46e86bd3bc1b47578b324b5e080a07f7
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036983619&pubNum=0004645&originatingDoc=Ibe69524d16df11e690d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036983619&pubNum=0004645&originatingDoc=Ibe69524d16df11e690d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2027569551&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ia1cced0c35884333b9500ba371779bdc&firstPage=true&CobaltRefresh=93841
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2027569551&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ia1cced0c35884333b9500ba371779bdc&firstPage=true&CobaltRefresh=93841
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2012324483&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8858b9166c3f4b819edd9dfdb6832db8
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2012324483&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8858b9166c3f4b819edd9dfdb6832db8
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1999137401&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i1eee3e979ed0448d9b444c58698ed350
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1995240922&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ic2b110de13a541599cb3d2d9a5d31edc
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1995240922&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ic2b110de13a541599cb3d2d9a5d31edc
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1993114253&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie22a9585ee1049f480f5d16e9a2debee&firstPage=true&CobaltRefresh=74263
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1993114253&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie22a9585ee1049f480f5d16e9a2debee&firstPage=true&CobaltRefresh=74263
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2035781595&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ibb4db59421014ea6a28bca2cd16b2a7b
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Probable cause does not require “proof of criminal activity”, but merely belief that 

criminal activity may have occurred. See State v. Maddox, 152 Wn. 2d 499, 98 

P.3d 1199 (2004); State v. Davis, 182 Wn. App. 625, 331 P.3d 115 (2014).  

It is only the probability of criminal activity, not a prima facie showing 
of it that governs probable cause. The [issuing judge] is entitled to 
make reasonable inferences from the facts and circumstances set 
out in the affidavit.  

State v. Constantine, 182 Wn. App. 635, 330 P.3d 226 (2014). 

CrR 2.3 and CrRLJ 2.3 also require a judicial determination there is probable 

cause for issuance of a warrant. See also RCW 10.79.035. 

There must be an affidavit, a document as provided in RCW 9A.72.085 (or any 

law amendatory thereto) or sworn testimony establishing the grounds for issuing 

the warrant. CrR 2.3; CrRLJ 2.3. See generally State v. Fields, 85 Wn. 2d 126, 

530 P.2d 284 (1975) (upholding challenge to adoption of court rule). Probable 

cause for a warrant “requires a nexus between criminal activity and the item to be 

seized and between that item and the place to be searched.” State v. Neth, 165 

Wn. 2d 177, 196 P.3d 658 (2008). The affidavit in support of the search warrant 

must be based on more than suspicion or mere personal belief that evidence of 

the crime will be found on the premises searched, but it does not require 

certainly. State v. Chenoweth, 160 Wn. 2d 454, 158 P.3d 595 (2006)(material 

misstatements or omissions will invalidate a search warrant only when made 

recklessly or intentionally). See State v. Vickers, 148 Wn. 2d 91, 59 P.3d 58 

(2002). The facts alleged must not be “conclusory”. The affidavit may provide 

summary statements so long as it also expresses the facts and circumstances 

underlying that summary. State v. Youngs, 199 Wn. App 472, 400 P.3d 1265 

(2017). 

B. Probable Cause for Blood Draw in DUI or Physical Control Case 
 

To support a warrant for a blood draw, the magistrate must make an independent 

determination whether probable cause exists for the offense of driving or being in 

physical control under the influence. The affidavit is insufficient if it fails to provide 

a factual basis to establish probable cause to believe the person was driving or in 

physical control of the vehicle. This fact must be properly established in addition 

to the factual information of the person’s intoxication. State v. Youngs, 199 Wn. 

App.472, 400 P.3d 1265 (2017)](affidavit insufficient where it failed to provide 

any showing defendant was driving or in physical control of the vehicle). 
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In State v. Martines, 184 Wn. 2d 83, 355 P.3d 1111 (2015), the Court considered 

the issue of whether probable cause to suspect drug intoxication must be 

identified separately from probable cause to suspect alcohol intoxication where 

the officer arrests a person for DUI and applies for a warrant to extract blood and 

test it for both drugs and alcohol. In Martines, the Court considered that violation 

of the DUI statute can be based on being under the influence of alcohol, drugs or 

a combination of alcohol and drugs. In Martines, the Court found the warrant was 

supported by probable cause to believe that the driver committed DUI and that 

evidence of alcohol or drug consumption would be found on his person.  

The trooper included the following observations in his affidavit of 
probable cause: (1) Martines had a ‘strong odor of alcohol coming 
from his breath,’(2) driver ‘[Martines] said he had one Blue Moon 
beer,’ (3) Martines was observed throwing a bag into the bushes 
containing a six-pack container of beer with one unopened beer 
bottle, which the trooper later recovered, (4) Martines had ‘blood shot 
watery eyes,’(5) Martines had ‘a flush face,’ (6) ‘[Martines] walked in 
a slow and deliberate manner,’ (7) ‘[Martines] seemed off balance 
and struck the door frame as he entered the [patrol] car.’ 

State v. Martines, 184 Wn. 2d 83, 355 P.3d 1111 (2015).  

From these observations, the Court concluded the trooper had probable cause to 

believe Martines was under the influence of either alcohol or drugs, or a 

combination. In addition, the trooper’s affidavit stated his special experience and 

expertise in detecting the effects of alcohol and drug impairment.  

The Martines Court did point out that if alcohol is not suspected (or ruled out) as 

a cause of impairment, probable cause to suspect drug intoxication must be 

identified separately to draw blood.  

§ 30. 5  Challenge to Search Warrant 
 

A.  Challenge to Factual Inaccuracy or Omission 
 

Under the Fourth Amendment, factual inaccuracies or omission in a warrant 

affidavit may invalidate the warrant if the defendant establishes that they are (a) 

material and (b) made in reckless disregard for the truth. Franks v. Delaware, 

438 U.S. 154, 98 S. Ct. 2674, 57 L.Ed.2d 667 (1978); State v. Chenoweth, 160 

Wn. 2d 454, 158 P.3d 595 (2006) Under the Washington State Constitution, 

material misstatements or omissions will invalidate a search warrant only when 

made recklessly or intentionally. State v. Chenoweth, 160 Wn. 2d 454, 158 P.3d 

595 (2006) (rejecting lesser standard than “reckless” under State Constitution 
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analysis). Where a search warrant is issued, the defendant bears the burden of 

establishing that the search was unreasonable. State v. Hopkins, 113 Wn. App. 

954, 55 P.3d 691 (2002). 

B. Challenge to Procedural Non-Compliance with Execution Rules 
 

Generally, absent prejudice to the defendant, procedural noncompliance with 

rules of execution and return does not compel invalidation of a warrant or 

suppression of its fruits. CrRLJ 2.3 (g); State v. Temple, 170, Wn. App. 156, 285 

P.3d 149 (2012). In State v. Temple, the defendant argued that a number of 

procedural errors with service and filing of the warrant, in violation of the court 

rules, invalidated the search. 

However, Temple contends that the cumulative effect of these 
procedural deficiencies raises constitutional considerations and 
requires suppression. However, he does not demonstrate how the 
alleged errors prejudiced him. Indeed, at oral argument, counsel 
conceded that nothing in Temple's trial preparation would have 
changed if these procedures had been followed to the letter. As we 
noted in State v. Parker, ‘The rules for the execution and return of a 
valid search warrant are ministerial in nature. Absent a showing of 
prejudice to the defendant, procedural noncompliance does not 
compel invalidation of the warrant or suppression of its fruits.’ The 
courts' ministerial rules for warrant execution and return do not ‘flow 
so directly from the Fourth Amendment's proscription upon 
unreasonable searches that failure to abide by them compels 
exclusion of evidence obtained in execution of a search warrant.’ 
Temple's constitutional argument fails. 

State v. Temple, 170, Wn. App. 156, 285 P.3d 149 (2012) (relying on 

State v. Parker, 28 Wash. App. 425, 426–27, 626 P.2d 508 (1981). 

[NOTE: CrR 2.3 does not contain a comparable provision to CrRLJ 2.3(g) discussed 

above.] 

C. No Automatic Recusal by Issuing Judge where Warrant is 
Challenged Pretrial 

 

In State v. Chamberlin, 161 Wn. 2d 30, 162 P.3d 389 (2007) the court rejected 

defendant’s argument that the due process required the judge who issued the 

warrant to automatically recuse him or herself where a challenge to the warrant is 

filed pretrial.  

Unlike the judge's role in Murchison, the probable cause inquiry does 
not draw judges into an adversarial position. In issuing search 
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warrants, a judge reviews an affidavit prepared outside his or her 
presence. Judges do not evaluate the veracity of witnesses 
personally but instead determine only if the affidavit establishes 
probable cause for the issuance of the warrant. The availability of 
cross-examination in subsequent adversarial proceedings (i.e., 
during the suppression hearing) provides a new opportunity to 
evaluate the evidence and test any lingering impressions. Judges in 
criminal matters routinely must evaluate the existence of probable 
cause or oversee preliminary hearings. ’Neither of these pretrial 
involvements has been thought to raise any constitutional barrier 
against the judge's presiding over the criminal trial and, if the trial is 
without a jury, against making the necessary determination of guilt or 
innocence.’ The weight of legal authority supports the position that 
no inherent prejudice or bias arises from this scenario. We conclude 
there is no basis for an automatic recusal rule. 

State v. Chamberlin, 161 Wn. 2d 30, 162 P.3d 389 (2007) (citations 

omitted). 

§ 30. 6  Execution of Warrant and Return under Court Rules 

 

The warrant commands the officer to search, within a specified period of time “not to 

exceed 10 days”, the person, place or thing named for the property or person specified. 

The warrant must designate the court to which the warrant shall be returned. The 

warrant may be served at any time. CrR 2.3 (comparable CrRLJ 2.3). Generally, absent 

a showing of prejudice to the defendant, procedural noncompliance with rules for the 

execution and return of a valid search warrant does not compel invalidation of the 

warrant or suppression of its fruits. CrRLJ 2.3(g) (note: no comparable language in 

superior court rules). See State v. Temple, 170 Wn. App. 156, 285 P.3d 149 (2012) 

(issuing judge and police did not follow the proper procedures for issuance, service, and 

return of a warrant). See also, State v. Dodson, 110 Wn. App. 209, 39 P.3d 324 (2002) 

(failure of telephonic search warrant to specify the time for its execution and return did 

not invalidate warrant, where none of the defendants who were charged in connection 

with evidence alleged any prejudice from omission). 

As to a period of “return” for seizure and testing of a blood sample in an impaired driving 

case, there is no decision in Washington regarding whether or how the 10-day return 

deadline in the court rule applies to testing of the blood seized by a warrant. There is 

case law; however, discussing the 10-day deadline in situations involving other types of 

seized evidence.  

In State v. Grenning, 142 Wn. App. 518, 174 P.3d 706 (2008), the Court considered 

whether the forensic search of a computer which extended beyond ten days was 

https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2012734569&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8e3a9ed5dd75446d920b2f57d9d184d2
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR2.3
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj2.3
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj2.3
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2028442703&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i272fa1a7fc284ae79e484366c148f86b&firstPage=true&CobaltRefresh=59563
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2002094615&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i9fe21a66d85b4e28ab84ee50f90fd9ee
https://a.next.westlaw.com/Link/Document/FullText?findType=0&serNum=2014629079&transitionType=Default&contextData=(sc.Default)&originationContext=RequestDirector&__mud=y&firstPage=true&CobaltRefresh=37059
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unconstitutional. The officers obtained a search warrant on March 5th to search 

Grenning's residence for his computer. On March 6th the officers entered Grenning's 

residence and seized his computer. The officers conducted continuing forensic 

examinations of the computer for more than ten days after the date the search warrant 

had been issued. The court noted that, because computer searches usually occur at 

different locations than where the computer is seized and involve more preparation and 

expertise than an ordinary search, delays in the forensic examination of computers are 

expected and reasonable. The court held that the search was constitutional because the 

delay did not cause a lapse in probable cause, did not unfairly prejudice the defendant, 

and was not done in bad faith.  

In Wolf v. State, 152 Idaho 64, 69-70, 266 P.3d 1169, 1174-75 (Ct. App. 2011), the 

Idaho Court, relying on the reasoning of Grenning, held that a forensic examination of a 

hard drive on defendant's home computer did not violate the Fourth Amendment on the 

basis that it was conducted beyond the 14-day time limit imposed by Idaho statute and 

rule for executing a search warrant and returning it to issuing magistrate. 
  

The Fourth Amendment itself does not contain requirements about when a 
search or seizure must occur or the duration of the search. United States 
v. Syphers, 426 F.3d 461, 469 (1st Cir.2005). However, unreasonable 
delay in the execution of a warrant that results in the lapse of probable 
cause will invalidate a warrant.  

Wolf v. State, 152 Idaho 64, 69, 266 P.3d 1169, 1174 (Ct. App. 2011). 
 

 

§ 30. 7  Telephonic or Electronic Search Warrant Authorized 
 

A. Procedures for Electronic Issuance of Search Warrant 
 

Procedures for issuing a search warrant are found in CrRLJ 2.3 (comparable CrR 

2.3) and RCW 10.79, Searches and Seizure.  RCW 10.79.035 allows for both the 

warrant application and the permission to affix the magistrate’s signature via 

electronic means. The application may be provided or transmitted to the 

magistrate by telephone, e-mail, or any other reliable method. The sworn 

testimony must in writing, recorded electronically, or otherwise preserved. CrRLJ 

2.3.  
 

If the magistrate finds that probable cause for the issuance of the warrant exists, 

the magistrate may issue a warrant or direct an individual to affix the magistrate’s 

signature to the warrant. CrRLJ 2.3. The magistrate may communicate 

permission to affix the magistrate’s signature to the warrant by telephone, e-mail 

or any other reliable method. RCW 10.79.035.  

https://a.next.westlaw.com/Link/Document/FullText?findType=0&serNum=2014629079&transitionType=Default&contextData=(sc.Default)&originationContext=RequestDirector&__mud=y&firstPage=true&CobaltRefresh=37059
https://a.next.westlaw.com/Link/Document/FullText?findType=0&serNum=2014629079&transitionType=Default&contextData=(sc.Default)&originationContext=RequestDirector&__mud=y&firstPage=true&CobaltRefresh=37059
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2025323324&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i99cc91c9a1bc4de8b8fb3076e26a9743
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2007542291&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8e8b2e272eff45008905bca11b870f71
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2007542291&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8e8b2e272eff45008905bca11b870f71
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2007542291&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i8e8b2e272eff45008905bca11b870f71
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2025323324&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i99cc91c9a1bc4de8b8fb3076e26a9743
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj2.3
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR2.3
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR2.3
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.79
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.79.035
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj2.3
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj2.3
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj2.3
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.79.035
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The evidence in support of the finding of probable cause and a record of the 

magistrate’s permission to affix the magistrate’s signature to the warrant 

shall be preserved and shall be filed with the issuing court as required by 

CrRLJ 2.3 or CrR 2.3. RCW 10.79.035.  

B. Digital or Electronic Signatures Allowed for Certification of 
Sworn Written Declarations or Statements  
 

The legislature passed the Uniform Unsworn Declarations Act in the 2019 

session. That Act repealed RCW 9A.72.085, effective July 1, 2021. Use of a 

digital or electronic signature must meet definitions found in Chapter 5.50 RCW. 

The definition of “sign” includes use of digital or electronic signature and is found 

in RCW 5.50.010. This section has specific requirements for licensed attorneys 

(referencing GR 30) and law enforcement officers. RCW 5.50.050 sets out the 

language for an unsworn declaration. For a law enforcement officer electronically 

signing a search warrant application, the officer must meet the requirement in 

RCW 5.50.010(3)(e): 
  

(e) To affix or logically associate the declarant's full name, department or 
agency, and badge or personnel number to any record that is electronically 
submitted to a court, a prosecutor, or a magistrate from an electronic device 
that is owned, issued, or maintained by a criminal justice agency if the 
declarant is a law enforcement officer. 

 

GR 30(a)(4) contains the following definition of “electronic signature”:  

(4) “Electronic signature” is an electronic image of the handwritten signature 
or other electronic sound, symbol, or process, of an individual; attached to 
or logically associated with an electronic record and executed or adopted 
by a person with the intent to sign the record, including but not limited to “/s/ 
[name of signatory]”. 

See Appendix 1: Telephonic Search Warrant Script 

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CrRLJ&ruleid=cljcrrlj2.3
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CrR&ruleid=supCrR2.3
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.79.035
https://app.leg.wa.gov/RCW/default.aspx?cite=9A.72.085
https://app.leg.wa.gov/RCW/default.aspx?cite=5.50
https://app.leg.wa.gov/RCW/default.aspx?cite=5.50.010
https://www.courts.wa.gov/court_rules/pdf/GR/GA_GR_30_00_00.pdf
https://app.leg.wa.gov/RCW/default.aspx?cite=5.50.010
https://app.leg.wa.gov/RCW/default.aspx?cite=5.50.010
https://www.courts.wa.gov/court_rules/pdf/GR/GA_GR_30_00_00.pdf
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APPENDIX 1: TELEPHONIC  SEARCH  WARRANT  SCRIPT 

 

Turn on recording device 

 

1. This is Judge _____. Today’s date is _____, and it is _____ AM/PM. 

2. On the telephone with me is Trooper/Deputy/Officer _____. 

3. Trooper/Deputy/Officer _____, do you understand that our conversation is being 

recorded? 

4. Trooper/Deputy/Officer _____, please raise your right hand. Do you swear or affirm 

that the testimony you are about to give in this matter is the truth, the whole truth, 

and nothing but the truth? 

5.  Please state your name and spell your last name. 

6. What is your rank, personnel number, and law enforcement agency? 

7. It is the Court’s understanding that you are seeking a telephonic search warrant. Is 

that correct? 

8. Please describe the place or person to be searched. 

9. What crime is being investigated? Where did the crime occur? [Crime must occur 

within county] 

10. What item(s) will be seized? Where is the item located? [Item must be located 

within Washington] 

11. Please describe your training and experience. 

12. Please describe all the facts supporting your belief that probable cause exists to 

support the issuance of a search warrant in this matter. 

13. Why do you believe a search warrant is required at this time? 

14. [If Probable Cause Found] The Court finds that probable cause exists in support 

of the requested search warrant and authorizes issuance of a search warrant as 

presented. 

15A. [Blood Search Warrant] You are hereby commanded with the necessary and 

proper assistance of a person trained and qualified to draw blood pursuant to RCW 

46.61.506(5), to extract a sample of blood, consisting of one or more vials, from the 

person of _____ [suspect’s name].  The sample shall be extracted within _____ 

hours of the issuance of this search warrant.   

 This warrant also authorizes the blood sample to be tested to determine its alcohol, 

THC, cannabis, and/or any drug concentration. 

15B. [Not Blood Search Warrant] This search warrant shall expire _____ [hours] [days] 

from the issuance of this search warrant. 



Appendix 1 for Chapter 30 30 - 2 Telephone Search Warrant Script 
 

16. Trooper/Deputy/Officer _____, I direct you to sign my name to the search warrant. 

You may now execute the search warrant the Court has authorized. 

17. The recording of this telephone conversation is now concluded. It is _____ AM/PM. 

 

Before ending the call, check the recording device to ensure that the conversation 

was fully recorded. If the recording failed in any way, repeat above.  

The next judicial day, provide the recording to the Clerk’s Office for filing. 
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§ 31. TRAFFIC STOPS-SELECTED ISSUES 
 

§ 31.1  Scope of Chapter and Further Resources 
 

The purpose of this chapter is to serve as a “starting point” reference where a vehicle 

stop issue arises. This chapter does not cover all aspects of a vehicle stop, but rather a 

general discussion of some common issues. An in-depth treatment of search and seizure 

law is beyond the scope of this book. The most thorough reference book provided judges 

on this subject is Traffic Stops in Washington (Judge Jeffrey J. Jahns). This book is a 

comprehensive reference book covering the legal and practical aspects of litigation 

concerning DUI and other traffic stop-related cases. While the DUI bench book cannot 

hyperlink to sections of Judge Jahns’ book, pertinent chapters are noted for assistance.  

Additional judicial resources on search and seizure, may be found in other state bench 

books, including: The Criminal Caselaw Notebook by Judge Ronald Kessler (ret.); 

Search and Seizure Deskbook by Judge Robert McBeth (ret.).  

§ 31.2    Constitutional Principles Governing Traffic Stops 
 

The Fourth Amendment to the United States Constitution and Article 1 § 7 of the 

Washington state constitution apply to traffic stops. See Delaware v. Prouse, 440 U.S. 

648, 99 S.Ct 1391, 59 L. Ed 2d 660 (1979); State v. Ladson, 138 Wn. 2d 343, 979 P.2d 

833 (1999); State v. Larson, 93 Wn. 2d 638, 611 P.2d 771 (1980). A traffic stop is a 

seizure for the purposes of constitutional analysis, no matter how brief. State v. 

Doughty, 170 Wn. 2d 57, 239 P.3d 573 (2010); State v. Larson, 93 Wn. 2d 638, 611 

P.2d 771 (1980).  

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 9, § 11. 

§ 31.3 Lawful Predicates for Traffic Stops 
 

A person may be seized with a valid arrest warrant or upon “probable cause” to believe 

the person has committed a criminal offense.  A detention may be made on a predicate 

less than probable cause where the detention is to investigate suspicious circumstance 

that indicate possible criminal activity (a Terry stop for reasonable suspicion). See State 

v. Z.U.E., 183 Wn. 2d 610, 352 P.3d 796 (2015); State v. McLean, 178 Wn. App. 236, 

313 P.3d 1181 (2013), review denied, 179 Wn. 2d 1026 (2014) (officer had reasonable 

suspicion defendant was driving under the influence where he observed vehicle weave 

within its lane and cross onto the fog line three times and from his training and            

experience identifying DUI drivers, there was rational basis to infer impaired driving.) An 

officer may make a traffic stop if the officer observes a traffic infraction or information 

about the traffic infraction is provided under the fellow officer rule, RCW 10.31.100(7). 

See State v. Bravo Ortega, 177 Wn. 2d 116, 297 P.3d 57 (2013). Under the protections 

of our state constitution (article 1, section 7) the available facts must substantiate more 

than a mere generalized suspicion that the person detained is “up to no good”; the facts 

must connect the particular person to the particular crime that the officer seeks to 

investigate. State v. Z.U.E., 183 Wn. 2d 610, 352 P.3d 796 (2015).  
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https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1999154752&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=iab0b8f1aa66f4588823218707561d1b2
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1999154752&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=iab0b8f1aa66f4588823218707561d1b2
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https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2023136982&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i852f3fdd1cce41c481a2316871d9aa9b
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1980114938&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i6e7798d54d734d30a0d506ef0929c29b
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1980114938&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i6e7798d54d734d30a0d506ef0929c29b
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036707462&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i409274842ad94e88bf46f1f97ca5b042&firstPage=true&CobaltRefresh=47149
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036707462&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i409274842ad94e88bf46f1f97ca5b042&firstPage=true&CobaltRefresh=47149
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§ 31.4 Pretext Stops Prohibited in Washington 
 

A “pretextual” traffic stop occurs when an officer stops a vehicle in order to conduct a 

speculative criminal investigation unrelated to the driving, and not for the purpose of 

enforcing the traffic code. State v. Ladson, 138 Wn. 2d 343, 979 P.2d 833 (1999). See 

State v. Nichols, 161 Wn. 2d 1, 162 P.3d 1122 (2007). See e.g., State v. Chacon 

Arreola, 176 Wn.2d. 284, 290 P.3d 983 (2012) (officer’s stop for modified muffler was 

not pretext for suspicion of DUI, reversing court of appeals). 

The reasonable articulable suspicion that a traffic infraction has occurred, 
which justifies an ordinary warrantless traffic stop, does not justify a stop for 
criminal investigation. 

State v. Nichols, 161 Wn. 2d 1, 162 P.3d 1122 (2007).  

In determining whether a traffic stop is a pretext, the court considers the totality of the 

circumstances surrounding the stop, including the officer’s subjective motivation in 

making the stop and the objective reasonableness of the officer’s conduct. State v. 

Ladson, 138 Wn. 2d 343, 979 P.2d 833 (1999). See State v. McLean, 178 Wn. App. 

236, 313 P.3d 1181 (2013) (no pretext where driving created reasonable suspicion of 

DUI), review denied, 179 Wn. 2d 1026 (2014); State v. Chacon Arreola, 176 Wn.2d. 

284, 290 P.3d 983 (2012) (officer’s stop for modified muffler was not pretext for suspicion 

of DUI, reversing court of appeals); State v. Weber, 159 Wn. App. 779, 247 P.3d 782 

(2011) (stop for speeding held not a pretext for DUI investigation), review denied, 171 

Wn., 2d 1026 (2011); State v. Gibson, 152 Wn. App. 945, 219 P.3d 964 (2009) (stop for 

failure to signal was not pretext); State v. Hoang, 101 Wn. App. 732, 6 P.3d 602 (2000) 

(no pretext in stop for fail to signal turn) review denied, 142 Wn. 2d 1027 (2001); State v. 

Desantiago, 97 Wn. App. 446, 983 P.2d 1173 (1999) (stop made after improper left-

hand turn held a pretext). 

A. “Mixed Motive” Traffic Stop Allowed 
 

A “mixed motive” warrantless Terry stop occurs where an officer makes a 

warrantless traffic stop based on both “legitimate and illegitimate reasons”. State 

v. Chacon Arreola, 176 Wn. 2d 284, 290 P.3d 983 (2012). In Chacon Arreola, 

the officer received an anonymous tip of a possible DUI. The officer located the 

vehicle and followed it for half a mile. Although he saw no signs of a possible DUI, 

the officer saw an altered exhaust, in violation of a traffic law, and made the stop. 

The Court found the officer making the stop exercised his discretion appropriately. 

The stop was not a pretext in that case, because the officer made an independent 

and conscious determination that a traffic stop to address an infraction was 

reasonably necessary to further traffic safety. 

B. Failure to Issue Citation for Traffic Infraction Following Stop 
 

Where an officer makes a stop based on a traffic infraction, which then leads to 

investigation of a crime, such as a DUI, the failure to issue a citation for a traffic 

infraction is one factor to be considered in a pretext stop challenge but is not 

dispositive. State v. Weber, 159 Wn. App. 779, 247 P.3d 782, review denied, 171 
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Wn. 2d 1026 (2011); State v. Hoang, 101 Wn. App. 732, 6 P.3d 602 (2000), 

review denied, 142 Wn. 2d 1027 (2001). 

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 18. 

§ 31.5   “Fellow Officer Rule” 
 

The “fellow officer rule” applies to issuance of a traffic infraction. An officer may act upon 

the request of another law enforcement officer in whose presence a traffic infraction was 

committed, to stop, detain, arrest, or issue a notice of traffic infraction to the driver, who 

is believed to have committed the infraction. The request by the witnessing officer 

(“fellow officer”) gives the officer the authority to take appropriate action under state law. 

RCW 10.31.100(7). 

The “fellow officer rule” is applicable to an arrest for a misdemeanor or gross 

misdemeanor. In the case of arrest for a misdemeanor or gross misdemeanor, the 

officer may arrest a person if the offense is committed in the present of an officer 

(even if it is not committed in the presence of the arresting officer). RCW 

10.31.100.  

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 23. 

§ 31.6  Stops Based on DOL Records 
 

A. Driver has no Reasonable Expectation of Privacy in DOL Records 
 

Under Article 1 § 7, of the State Constitution, a driver does not have a reasonable 

expectation of privacy in his or her DOL records. State v. McKinney, 148 Wn. 2d 

20, 60 P.3d 46 (2002). Accord State v. Hathaway, 161 Wn. App. 634, 251 P.3d 

253 (2011) (no error where routine DOL record check on jail visitor showed 

suspended license and she is stopped leaving jail leading to drug arrest). See 

also State v. Penfield, 106 Wn. App. 157, 22 P.3d 293 (2001). An officer may 

lawfully run a random check of a vehicle license and if DOL records show the 

registered owner has a revoked or suspended license, or outstanding warrants, 

the officer may stop the vehicle to further investigate whether the driver is the 

registered owner. The officer does not need to corroborate, by information 

independent of DOL (such as visual observation prior to stop), the identity of the 

driver as the registered owner of the vehicle. State v. Penfield, 106 Wn. App 157, 

22 P.l3d 293 (2001). See State v. Phillips, 126 Wn. App 584, 109 P.3d 

470(2005), review denied, 156 Wn. 2d 1012(2007) (vehicle stopped and driver 

asked to show license after random check showed registered owner’s license 

suspended). However, if at the time of the stop, the officer can plainly see, and it 

is manifestly clear the driver does not match the DOL records description of the 

registered owner, the officer cannot make further inquiry or ask that person for 

identification. State v. Phillips, 126 Wn. App. 584, 109 P.3d 479 (2005), review 

denied, 156 Wn. 2d 1012 (2007) (clarifying Penfield holding).  
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B. DOL Records Presumptively Reliable 
 

In State v. Gaddy, the Court held DOL records are presumptively reliable. State 

v. Gaddy, 152 Wn. 2d 64, 93 P.3d 872 (2004). 

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 19. 

 

§ 31.7   Statutory Authority to Detain and Duty of Driver upon Stop 
for Infraction 

 

RCW 46.61.021 authorizes an officer to detain a person for traffic infractions “for a 

reasonable period of time necessary to identify the person, check the status of the 

person’s license, insurance identification card, and the vehicle’s registration, and 

complete and issue the notice of infraction.” An officer may run a warrant check during 

the course of a routine traffic stop as allowed by state statute. RCW 46.61.021. See 

State v. Rife, 133 Wn. 2d 140, 943 P.2d 266 (1997) (no constitutional bar to warrant 

check but statutory language required). Once an officer accomplishes the purpose of the 

traffic stop, any further detention must be based on criteria for a Terry stop for 

investigation or probable cause to arrest. See State v. Veltri, 13 Wn. App. 818, 150 P.3d 

1178 (2007); State v. Allen, 138 Wn. App 463, 157 P.3d 893 (2007). 

Any person requested or signaled to stop by a law enforcement officer for a traffic 

infraction has a duty to stop. RCW 46.61.021. A person also has a duty to identify him or 

herself and give a current address. RCW 46.61.021. A person who willfully fails to stop 

when requested or signaled to do so by a person reasonably identifiable as a law 

enforcement officer is guilty of a misdemeanor. RCW 46.61.022. The felony offense of 

attempt to elude is defined in RCW 46.61.020. A person who fails to identify him or 

herself to the officer, give information or cooperate in the investigation of a traffic 

infraction is guilty of a misdemeanor. RCW 46.61.022; RCW 46.61.020. A person who 

knowingly makes a false or misleading material statement to a police officer may be 

charged with the gross misdemeanor offense of false reporting. RCW 9A.76.175. See 

State v. Ou, 156 Wn. App. 899, 234 P.3d 1186 (2010) (holding RCW 46.61.020 is not 

concurrent with false reporting statute for charging purposes). See generally State v. 

Williams, 171 Wn. 2d 474, 251 P.3d 877 (2011) (discussing false reporting statute within 

discussion of state obstructing statute). 

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 10. 

 

§ 31.8  Stop for Investigation of Traffic Infraction (Terry Stop) 
 
A reasonable articulable suspicion of a traffic infraction, like a reasonable articulable 

suspicion of criminal activity, will support a warrantless traffic stop under article 1, section 

7 of the Washington Constitution. State v. Tysyachuk, 13 Wn. App. 2d 35, 461 P.3d 403 

(2020) (stop for DUI investigation based on swerving and jerky driving). See State v. 
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Thibert, 3 Wn. App. 2d 358, 415 P.3d 1202 (2018) (stop for improper left lane travel 

violation upheld); State v. Arreola, 176 Wn.2d 284, 290 P.3d 983 (2012) (stop for 

vehicle exhaust violation); State v. Snapp, 174 Wn. 2d 177, 275 P. 3d 289 (2012) 

(officer had reasonable and articulate suspicion defendant was violating headlight 

statute). Accord State v. Kocher, 199 Wn. App. 336, 400 P.3d 328 (2017). For example, 

stopping a vehicle to verify the validity of a trip permit affixed to the vehicle, by itself, is 

not a permissible basis for a stop. See also State v. Creed, 179 Wn. App. 534, 319 P.3d 

80 (2014), review denied, 180 Wash. 2d 1023, 328 P.3d 903 (2014) (officer's mistaken 

reading of defendant's license plate revealed the incorrect license number belonged to a 

stolen vehicle while defendant's actual license plate number showed the vehicle was not 

stolen, did not provide a reasonable articulable suspicion sufficient to justify a traffic stop 

of vehicle; an officer's reasonable suspicion could not be based on his or her own good 

faith mistake).  
 

The reasonableness of the officer’s suspicion is determined by the totality of the 

circumstances known to the officer at the inception of the stop. State v. Snapp,174 Wn. 

2d 177, 275 P. 3d 289 (2012). The totality of the circumstances includes: the officer’s 

training and experience, the location of the stop, the conduct of the person detained, the 

purpose of the stop, the amount of physical intrusion on the suspect’s liberty. The officer 

can rely on his or her experience to identify seemingly innocent facts as suspicious, 

because facts that appear innocuous to an average person may appear suspicious to an 

officer in light of past experience. State v. Tysyachuk, 13 Wn. App. 2d 35, 461 P.3d 403 

(2020).  RCW 46.61.305 (based on officer’s training and experience, driver’s jerky 

movements and swerving in lane justified stop for investigation of DUI). The court 

considers the officer’s knowledge and experience in determining the validity of an 

investigatory stop, but the officer’s belief must be based on objective facts. State v. 

Glover, 116 Wn. 2d 509, 806 P.2d 760 (1991); State v. Creed, 179 Wn. App. 534, 319 

P.3d 80 (2014); State v. Walker, 66 Wn. App. 622, 834 P.2d 41 (1992). The State must 

show by clear and convincing evidence that the Terry stop was justified. State v. 

Doughty, 170 Wn. 2d 57, 239 P.3d 573 (2010). 
 

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 16, § 17. 

 

§ 31.9  Traffic Stop based on Mistaken Fact 
 

 

In State v. Snapp, the state Supreme Court held that “[T]he question of a valid stop 

does not depend upon [a defendant’s] actually having violated the statute…[r]ather, if 

[the officer] had a reasonable suspicion that he was violating the statute, the stop was 

justified.” State v. Snapp, 174 Wn.2d 177, 198 P.3d 289 (2012). In Snapp, the officer 

stopped a driver for failure to use his headlights, contrary to a statute requiring use of 

headlights 30 minutes after sunset. The Court upheld the stop, finding it was supported 

by reasonable articulable suspicion, even though it was later demonstrated that the 

officer stopped the driver only 24 minutes after sunset. This same issue of a traffic stop 

based on mistaken fact was before the court in State v. Creed, 179 Wn. App. 534, 319 

P.3d 80 (2014), review denied, 180 Wn. 2d 1023 (2014). In Creed, the officer misread a 

license plate number, obtained information that this incorrect number was associated 
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with stolen plates, and on that basis stopped a car bearing a different license plate and 

detained its driver. Distinguishing its facts from those before the court in Snapp, the 

Court declined to uphold the stop under Terry analysis. 

An officer may reasonably suspect that it is a half hour after sunset, thereby 
requiring illuminated headlights, even though later, more complete 
information reveals that he was mistaken. An officer cannot reasonably 
believe that a car bears stolen license plates based on a WACIC report 
addressing an unrelated license plate number. 

State v. Creed, 179 Wn. 2d 534, 319 P.3d 80 (2014). 

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 15. 

 

§ 31.10  Traffic Stop based on Reasonable but Mistaken Belief of 
Law 

 

The U.S. Supreme Court addressed the issue of whether probable cause may be 

established based on an officer’s reasonable, but mistaken belief of law in Heien v. 

North Carolina, 574_U.S.54_, 135 S. Ct. 530, 190 L.Ed 2d 475 (2014). In Heien, the 

U.S. Supreme Court held that even assuming no violation of state traffic law had 

occurred, the officer’s mistaken understanding of the law was reasonable, and upheld 

the traffic stop. In that case the officer stopped defendant when only one of two of the 

vehicle’s brake lights was working under the mistaken belief the law required both lights 

to work. The state law required only one light must work. During the stop the owner 

consented to search and drugs were found. The Supreme Court’s decision applied only 

Fourth Amendment analysis to this stop. This issue has not been addressed under 

article 1, section 7 of the State Constitution by the Washington State Supreme Court.  

[NOTE: In State v. Brown, a Division III state court of appeals decision discussed, in 

dicta, whether the Heien ruling would likely be followed by our state supreme court. 

State v. Brown, 7 Wn. App. 2d 121, 432 P.3d 1241 (2019). The State v. Brown, 7 Wn. 

App. 2d 121, 432 P.3d 1241 (2019) decision was reversed by the State Supreme Court 

without mention of the issue addressed by the Heien, decision. See Brown. 
 

§ 31.11  Traffic Stop for Lane Travel and Turn Signal Violation 
 

A. Travel within a Single Lane 
 

RCW 46.61.140(1) is the state’s single lane travel law. It states: 

Whenever any roadway has been divided into two or more clearly 
marked lanes for traffic the following rules in addition to all others 
consistent herewith shall apply: 
 
     (1) A vehicle shall be driven as nearly as practicable entirely 
within a single lane and shall not be moved from such lane until the 
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driver has first ascertained that such movement can be made with 
safety. 

In State v. Prado, 145 Wn. App. 646, 186 P.3d 1186(2008), the officer observed 

a vehicle cross over the lane divider once for one second and by two tire widths. 

The officer stopped the vehicle for this violation, pursuant to RCW 46.61.140(1). 

As a result of this stop, the driver was arrested for DUI. The Prado Court, relying 

on case law interpreting a similarly worded Arizona statute, held that without 

more, this driving did not constitute a violation of the lane travel statute, justifying 

a traffic stop and further, that the statute did not create a “strict liability” for a 

single lane violation. In State v. Jones, 186 Wn. App. 786, 3 P.3d 483 (2015), 

Division I clarified its interpretation of RCW 46.61.140(1) and its ruling in Prado.  

In Jones, the officer followed the defendant’s vehicle for about a mile. The officer 

observed Jones's vehicle “pass over the fog line approximately an inch” three 

times, each time “correcting its position with a slow drift.” The officer stopped the 

driver and told him that she had stopped his vehicle “due to erratic lane travel.” In 

the course of the stop, Jones was arrested for unlawful possession of a firearm. 

State v. Jones, 186 Wash. App. 786, 788, 347 P.3d 483, 484 (2015). The State 

argued the stop was justified because the three lane violations were more than 

the mere single brief lane violation in Prado and could suggest to the officer that 

the driver was impaired. The Court of Appeals rejected such a mechanical 

application of the Prado holding. 

But our Prado decision did not depend on the fact that the driver 
crossed the lane line only once. Rather, we used a totality of the 
circumstances analysis that included factors such as other traffic 
present and the danger posed to other vehicles. This represents a 
more sophisticated analysis than a simple tally of the number of times 
a tire crossed a line. The out-of-state cases we found persuasive 
included factual scenarios involving more than one incursion, which 
courts still found insufficient to justify a stop under statutes similar to 
Washington's. We likewise held that ’brief incursions‘—not 
necessarily a single incursion—‘will happen‘ and do not violate the 
lane travel statute. 

State v. Jones, 186 Wash. App. 786, 791-92, 347 P.3d 483, 486 (2015). 
 
The Court in Jones in holding  the record did not support the State’s contention 

that the stop was supported by reasonable suspicion of criminal activity pointed 

out that the judge made no finding the driving posed a danger to others.  

The State presented no evidence about Officer Richter's training and 
experience in identifying impaired drivers. Officer Richter did not 
testify that she suspected Jones was impaired or that she stopped 
him for this reason. The State presented no evidence of dangerous 
driving or any other traffic infraction. The trial court did not find that 
Officer Richter stopped Jones because of a reasonable suspicion that 
he was driving under the influence. 
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State v. Jones, 186 Wash. App. 786, 791-92, 347 P.3d 483, 486 (2015). 
 

In State v. McLean, 178 Wn. App. 236, 313 P.3d 1181 (2013), review denied, 

179 Wn. 2d 1026 (2014), Division II of the State Court of Appeals considered 

whether a stop (leading to a DUI arrest) was a pretext, when it was based on 

observations the vehicle was weaving within its lane and crossed the fog line 

three times. The Court upheld an investigative traffic stop, finding the officer had 

reasonable suspicion that the defendant was driving under the influence. The 

court held that from the articulable fact of this observation and from his training 

and experience identifying driving under the influence, it was rational for the 

officer to infer there was a substantial possibility that the driver was driving under 

the influence.  
 

B. Travel Crossing the Centerline 
 

RCW 46.61.140(2) is the state’s centerline lane travel law. It states: 

Whenever any roadway has been divided into two or more clearly 
marked lanes for traffic the following rules in addition to all others 
consistent herewith shall apply: 
 
     (2) Upon a roadway which is divided into three lanes and 
provides for two-way movement of traffic, a vehicle shall not be 
driven in the center lane except when overtaking and passing 
another vehicle traveling in the same direction when such center 
lane is clear of traffic within a safe distance, or in preparation for 
making a left turn or where such center lane is at the time allocated 
exclusively to traffic moving in the same direction that the vehicle is 
proceeding and such allocation is designated by official traffic-
control devices. 

In State v. Huffman, 185 Wn. App. 98, 340 P.3d 903 (2014) (Div. I), the Court 

upheld a traffic stop where the officer observed the driver make a single crossing 

of the centerline (pursuant to RCW 46.61.140(2) that disallows it, except under 

enumerated exceptions). The Court held this single act gave rise to a reasonable, 

articulable suspicion of a traffic violation to justify a lawful stop. The Court 

declined to read into the centerline statute the language “as nearly as practicable”, 

found in RCW 46.61.140(1). 

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 17. 

 

C. Travel Crossing the Fog Line or Wheels off the Roadway 
 

RCW 46.61.670 pertains to driving with one or all of the wheels off the roadway 

(or fog line). It states in relevant part: 

It shall be unlawful to operate or drive any vehicle or combination 
vehicles over or along any pavement or gravel or crushed rock 
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surface on a public highway with one wheel or all of the wheels off the 
roadway  thereof, except as permitted by RCW 46.61.428 or for 
the purpose of stopping off such roadway, or having stopped thereat, 
for proceeding back onto the pavement, gravel or crushed rock 
surface thereof.  

A number of appellate decisions address this statute in the context of reasonable 

suspicion to stop in DUI cases.  

In State v. Kocher, 199 Wn. App. 336, 400 P.3d 328 (2017), the officer observed 

the driver from behind on Interstate 5 in the far-right southbound lane. As traffic to 

the driver’s front and left came to a stop, the driver drove two wheels of her 

vehicle over the fog line for approximately 200 feet. Based on these observations, 

the officer stopped the vehicle and after observing clues of intoxication, the 

defendant was arrested for DUI. The defendant argued the officer did not have 

reasonable suspicion a traffic infraction was committed, specifically there was not 

reasonable suspicion of a violation of RCW 46.61.140 (driving within a single lane 

of traffic). The appellate court held the facts in this case gave rise to a reasonable, 

articulable suspicion of a violation of RCW 46.61.670 (wheels off the roadway). 

The Court followed its reasoning in State v. Huffman, 185 Wn. App. 98, 340 P.3d 

903 (2014) and looked at the plain language of the statute. The Court declined to 

construe or read into the “wheels off the roadway” statute the qualifying language 

“as nearly as practicable”, found in RCW 46.61.140(1).  

In State v. Alvarez, 6 Wn. App. 2d 393, 430 P.3d 673 (2018), review denied, 193 

Wn.2d 1004 (2019), the officer observed a car briefly cross over the right fog line 

and onto the rumble strips. Both right side tires were across the fog line by at least 

one tire width. During the stop, the officer noticed signs of impairment and the 

driver was arrested for DUI. The defense argued at a pretrial motion to suppress 

that a “brief incursion” over the fog line should not be a violation of the infraction, 

arguing that the wheels off the roadway statute must be harmonized with RCW 

46.61.140 (a driver must operate his or her vehicle “as nearly as practicable” 

within a single lane of traffic). The trial court agreed with defense relying on State 

v.Prado. The Court of Appeals reversed, finding the area right of the fog line does 

not meet the definition of “roadway” and therefore a vehicle is prohibited from 

being operated in that area (unless one of the enumerated exceptions in the 

statute apply). The court in Alvarez declined to read the language “as nearly as 

practicable” into RCW 46.61.670. The Court held the plain language of the wheels 

off the roadway law may be enforced even where a vehicle’s wheels momentarily 

leave the designated roadway and in addition, RCW 46.61.140 (lane travel) 

applies only in circumstances where a vehicle momentarily crosses from one lane 

of traffic into a neighboring lane travelling in the same direction.  

[NOTE: The wheels off the roadway statute was also addressed in State v. Brooks, 2 

Wn. App. 2d 371, 409 P.3d 1072, review denied, 190 Wn.2d 1026 (2018). In Brooks, the 

Court announced a two-step inquiry to determine whether the area driven on meets the 

definition of “roadway” as used in the statute.]   
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D.  Stop for Violation of Turn Signal Law 
 

In State v. Brown, officers travelled behind a driver and observed him turn right 

onto a four-lane street. While turning, the left side tires of the driver’s truck briefly 

crossed the white dashed divider line before moving back into the correct lane. 

Eventually, the driver activated his left turn signal and moved his truck left, while 

the signal blinked multiple times before shutting off. The driver signaled his intent 

to change lanes and moved into the designated left turn-only lane while his turn 

signal blinked twice and then stopped. The driver approached and stopped at a 

red light but did not reactivate his left turn signal at the light or while executing the 

left turn. The officers initiated a stop for a signal violation under RCW 46.61.305 

and ultimately arrested him for DUI. At a motion to suppress evidence based on 

the stop, the court concluded officers lacked cause for the stop because the law 

does not require a driver to reactivate a turn signal when entering a turn-only lane. 

On appeal to Division III of the State Court of Appeals, the court upheld the trial 

court’s decision on other grounds, holding that the state statute requires a signal 

only when public safety is affected and because Brown was in a turn-only lane, 

that did not jeopardize public safety, thus no signal was required. In a unanimous 

decision, the State Supreme Court reversed, holding that a plain language 

reading of the statute requires drivers to use their signal every time they turn or 

change lanes on a roadway. State v. Brown, 194 Wn.2d 972, 976, 454 P.3d 870, 

872 (2019). RCW 46.61.305 states: 

 

When signals required—Improper use prohibited. (1) No person shall turn a 

vehicle or move right or left upon a roadway unless and until such movement can 

be made with reasonable safety nor without giving an appropriate signal in the 

manner hereinafter provided. (2) A signal of intention to turn or move right or 

left when required shall be given continuously during not less than the last one 

hundred feet traveled by the vehicle before turning. 

 
The Court held the phrase” “when required” relates to the manner in which that signal is 
made, i.e., continuously during not less than the last one hundred feet of travel before 
turning.  
 

§ 31.12  Stops based on Informant’s Tip 
 

A. Generally 
 

A reasonable suspicion justifying an investigatory stop may be based on an 

informant’s tip if the tip demonstrates some indicia of reliability under the totality of 

the circumstances. State v. Z.U.E., 183 Wn. 2d 610_, 352 P.3d 796 (2015). In 

State v. Z.U.E., the state Supreme Court set out the test for reliability. “The 

appropriate constitutional analysis for a stop precipitated by an informant is a 

review of the reasonableness of the suspicion under the totality of the 

circumstances”. The Z.U.E. court acknowledges both the “veracity” and “factual 
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basis” prongs are helpful to the reliability inquiry but declines to adopt a bright-line 

rule where each prong is a necessary element.  
 

We require that there either be (1) circumstances establishing the 
informant’s reliability or some corroborative observation, usually by 
the officers, that shows either (a) the presence of criminal activity or 
(b) that the informer’s information was obtained in a reliable fashion. 

 

State v. Z.U.E., 183 Wn. 2d 610__, 352 P.3d 796 (2015).  
 

 

See also State v. Sieler, 95 Wn. 2d 43, 621 P.2d 1272 (1980) (police observation 

of vehicle which substantially conformed to description given by telephone 

informant did not constitute sufficient corroboration to indicate that informant 

obtained his information in reliable fashion.); State v. Lesnick, 84 Wn. 2d 940, 

530 P.2d 243 (1975) (fact that anonymous tipster accurately described 

defendant's vehicle was not such corroboration or indicia of reliability as to make 

reasonable officers' action in stopping and searching such vehicle); State v. 

Howerton, 187 Wn. App. 357, 348 P.3d 781 (2015) (citizen informant's tip 

demonstrated sufficient indicia of reliability, so as to support reasonable suspicion 

justifying investigative detention); State v. Saggers, 182 Wn. App. 832, 332 P.3d 

1034 (2014); State v. Marcum, 149 Wn. App. 894, 205 P.3d 969(2009); State v. 

Lee, 147 Wn. App. 912, 199 P.3d 445 (2008), review denied, 210 P.3d 1019 

(2009); State v. Walker, 66 Wn. App. 622, 834 P.32d 41 (1992); Spokane v. 

Badeaux, 20 Wn. App. 731, 581 P.2d 1088 (1978) (citizen’s tip on hit and run 

corroborated information by officer and supported well-founded suspicion of 

criminal activity).  
 

The court also considers the particular circumstances facing the officer, including 

the seriousness of the offense and any threat to public safety. State v. Saggers, 

182 Wn. App. 832, 332 P.3d 1034 (2014). See Navarette v.California 572 U.S. 

393, 134 S.Ct. 1683, 188 L.Ed.2d 680 (2014), (911 call from unknown eye-

witness caller that truck had run her off the road provided sufficient indicia of 

reliability to justify stop where possible drunk driver presented threat to public 

safety). 

B. Anonymous vs. Citizen Informant’s Tip  
 

A citizen informant is presumed reliable. State v. Howerton 187 Wn. App. 357, 

348 P.3d 781 (2015) (citizen informant's tip demonstrated sufficient indicia of 

reliability so as to support reasonable suspicion justifying investigative detention). 

See State v. Gaddy, 152 Wn. 2d 64, 93 P.3d 872 (2004); State v. Lee, 147 Wn. 

App. 912, 199 P.3d 445 (2008), review denied, 166 Wn. 2d 1016 (2009). A 

citizen-witness's credibility is enhanced when he or she purports to be an 

eyewitness to the events described. See State v. Vandover, 63 Wash.App. 754, 

759, 822 P.2d 784 (1992). 
 

While citizen informants are generally presumed to be reliable, the same 

presumption is not available to anonymous informants. State v. Saggers, 182 
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Wn. App. 832, 332 P.3d 1034 (2014) (anonymous 911 caller was insufficient to 

justify stop, without corroboration or further indicia of reliability).  See State v. 

Z.U.E. 183 Wn. 2d 610_, 352 P.3d 796 (2015) (unknown informants who called 

911 were not reliable enough to justify investigatory stop where no corroboration). 
 

C.  Informant Tip on Impaired Driving 
 

“A reliable informant's tip which is merely a bare conclusion unsupported by a 

sufficient factual basis or uncorroborated by independent police observation is not 

enough to allow the state to detain and question an individual.” State v. 

Anderson, 51 Wn. App. 7d75, 755 P.2d 191 (1988). A “mere conclusory tip” by a 

citizen informant that a drunk driver is driving a vehicle is insufficient, alone, to 

justify a stop of that vehicle. See Campbell v. Dep’t of Licensing, 31 Wn. App. 

833, 644 P.2d 1219 (1982)(passing motorist yelled out window to officer that 

certain car was being driven by drunk driver provided no factual information from 

which officer could assess probable accuracy of motorist's conclusion, and where 

in apparent attempt to corroborate tip, officer followed suspect for some distance 

but observed no conduct indicative of drunk driving, officer's initial stop and 

detention of automobile was unlawful) ; Waid v. Dep’t of Licensing, 43 Wn. App. 

32, 714 P.2d 681 (1986)(officer’s observations upon arriving at scene 

corroborated citizen’s tip on drunk driver). Additional corroborative information or 

observation is required, so that the police officer may access the reliability of the 

tip. State v. Jones, 85 Wn. App. 797, 934 P.2d 1224, review denied, 133 Wn. 2d 

1012 (1997)(company name printed on side of informant's truck did not provide 

sufficient indicia of reliability such that officer could conduct investigatory stop of 

defendant based on informant's tip that defendant's car was weaving).; State v. 

Anderson, 51 Wn. App. 775, 755 P.2d 191 (1988)(stop upheld where known 

citizen gestured out window to officer with “snaking motion” indicating to officer a 

driver was weaving on road, corroborated by officer’s observation—however court 

points out corroboration was not necessary in that case.) See also Navarette 

v.California 572 U.S. 393, 134 S.Ct. 1683, 188 L.Ed.2d 680 (2014) (911 call from 

unknown eye-witness caller that truck had run her off the road provided sufficient 

indicia of reliability to justify stop where possible drunk driver presented threat to 

public safety). 

 

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 20. 

 

§ 31.13  Pursuit Beyond Jurisdiction (“Fresh Pursuit”) 
 

If there is probable cause to stop a vehicle, a police officer may pursue beyond his or her 

jurisdiction under the common law doctrine of “fresh pursuit” or under the Washington 

Mutual Aid Peace Officers Powers Act found in RCW 10.93. A police officer may arrest 

outside his or her jurisdiction when in pursuit of a possible traffic offender. RCW 

10.93.120. See, State v. Barker, 143 Wn. 2d 915, 25 P.3d 423 (2001); State v. 

Rasmussen, 70 Wn. App. 853, 855 P.2d 1206 (1993). An officer may also pursue 

https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2034082616&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i19158ecf8dd64a3e8ab22f19f636a119
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036707462&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i409274842ad94e88bf46f1f97ca5b042&firstPage=true&CobaltRefresh=47149
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2036707462&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i409274842ad94e88bf46f1f97ca5b042&firstPage=true&CobaltRefresh=47149
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1988078826&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i306bfa1619a249f9915cee871a7afb11
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1988078826&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i306bfa1619a249f9915cee871a7afb11
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1982122036&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i90c28464ccae46919479ab510d6162ae
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1982122036&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i90c28464ccae46919479ab510d6162ae
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1986110238&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5d0ceb4606c84148b8b2c06e1043c886
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1986110238&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i5d0ceb4606c84148b8b2c06e1043c886
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1997094968&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=id2b2046aa16b4b74a399d73a31a830b8
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1997210308&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ic42d492e5d364862ba5c4cdcc14248c6
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1997210308&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ic42d492e5d364862ba5c4cdcc14248c6
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1988078826&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i2777ec647cc849f48f3abb86f0bf3804
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1988078826&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i2777ec647cc849f48f3abb86f0bf3804
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2033232596&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie33a05be91dd4c9e978d4cdfd40eeeea
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2033232596&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ie33a05be91dd4c9e978d4cdfd40eeeea
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.93
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.93.120
http://apps.leg.wa.gov/rcw/default.aspx?cite=10.93.120
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2001522970&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i56fdc1915cd6438a99aad20bf5f9b01c
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1993157104&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i134fe9eb0a314b17819345d107e77dad
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1993157104&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i134fe9eb0a314b17819345d107e77dad
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outside his or her jurisdiction to make an arrest in response to an emergency involving 

an immediate threat to human life or property. RCW 10.93.070. Under some 

circumstances, erratic driving has been held to constitute such circumstances. See, 

State v. King, 167 Wn. 2d 324, 219 P.3d 642 (2009) (reversed where facts did not 

support such an emergency exception); City of Tacoma v. Durham, 95 Wn. App. 876, 

978 P.2d 514 (1999) (arrest upheld where car observed weaving across center lane after 

running a red light and nearly striking another car). 

See Traffic Stops in Washington (Judge Jeffrey J. Jahns) § 21. 

 

§ 31.14  Radio and Video Recording during Stop 
 

In State v. Lewis, 157 Wn. 2d 446, 139 P.3d 1078 (2006), the Court held that 

conversations between traffic stop detainees and police are not private conversations 

under Washington’s Privacy Act, Chapter 9.73, RCW. However, the Court held the Act 

requires that an officer inform a detainee that the officer is recording their conversation. 

When the officer does not inform the detainee of the recording, the remedy is the 

exclusion of the recording, not dismissal of all evidence related to the traffic stop, nor 

exclusion of the officer’s simultaneous visual observations. State v. Lewis, 157 Wn. 2d 

446, 139 P.3d 1078 (2006). 

 

 

 

 

 

 

 

 

 

 

http://apps.leg.wa.gov/rcw/default.aspx?cite=10.93.070
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2020111642&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=i9eb6835429b74e0089fa494c5e276d93
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1999133386&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ia5fd4335632f42dd9e21b9a54887fad4
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=1999133386&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=ia5fd4335632f42dd9e21b9a54887fad4
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2009679183&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=id3bcc0060a8e4533897c6aca59687413
http://apps.leg.wa.gov/rcw/default.aspx?cite=9.73
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2009679183&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=id3bcc0060a8e4533897c6aca59687413
https://a.next.westlaw.com/Link/Document/FullText?FindType=0&sernum=2009679183&transitiontype=Default&contextdata=(sc.Default)&originationcontext=RequestDirector&__lrguid=id3bcc0060a8e4533897c6aca59687413
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§ 32. 24/7 SOBRIETY PROGRAMS 
 

[NOTE: Judge (ret.) Scott Bergstedt provided material for this chapter. The editor 
appreciates his continued assistance in updating the DUI Bench Book.] 

§ 32. 1  General Description and Purpose 
 

A. Authority to Establish a 24/7 Sobriety Program 
 

In 2013, the state legislature created the “24/7 Sobriety Program” for the purpose 

of implementing alternatives to incarceration for offenders convicted of DUI or 

physical control with one or more prior convictions. RCW 36.28A.300. RCW 

36.28A.300 through 36.28A.390 provides authority to establish these programs 

and sets out the parameters for their use. 

[NOTE: A program must meet the guidelines of the Washington Association of Sheriffs 

and Police Chiefs to call itself a “24/7 sobriety program”. Detailed program guidelines for 

participating agencies can be found at:  http://www.waspc.org/24-7-sobriety-program.] 

B.  Overview and Description  
 

The 24/7 sobriety program is a twenty-four hour, seven days a week monitoring 

program for pre and/or post-trial participants in which a participant submits to the 

testing of their blood, breath, urine, or other bodily substances in order to 

determine the presence of alcohol, cannabis, or any controlled substance. The 

legislature originally set a goal of implementing 24/7 sobriety programs statewide 

by 2017. In 2016, the legislature allowed alternatives to the mandatory minimum 

jail sentencing and mandatory license suspension for first time offenders who 

participate in a 90-day sobriety program. This broadened the application of the 

program.  

The 24/7 sobriety program is not intended to be a participant treatment 

program.  It is a program to ensure that participants are monitored and tested for 

the use of alcohol at least twice daily. There are also provisions for drug testing. 

The program holds participants accountable to abstain from alcohol and drugs as 

ordered by the court.   

The testing must take place at a location or locations designated by the 

participating (monitoring) agency, or with the concurrence of the Washington 

Association of Sheriffs and Police Chiefs, by an alternate method. See RCW 

36.28A.330.  

In contrast to other means of monitoring pre or post-trial abstinence, the 24/7 

sobriety program has mandatory immediate consequences for violations and is 

primarily administered “face to face.” Persons who administer these programs are 

trained to provide support and encouragement. Some studies have been 

http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.300
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.300
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.300
http://apps.leg.wa.gov/rcw/default.aspx?cite=36.28A.390
http://www.waspc.org/24-7-sobriety-program
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.330
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.330
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conducted on the effectiveness of these programs. See Resources, § 29.8, which 

provides links to a number of studies and papers about these programs. 

§ 32. 2  Cases that Consider Constitutional Issues Raised to 24/7 
Sobriety Program 

 

A. Montana Decision Upholds 24/7 Program against Constitutional 

Challenges 
 

In State v. Spady, 380 Mont. 179, 354 P.3d 590 (2015), the Montana Supreme 

Court reversed a lower ruling, which held their 24/7 sobriety program 

unconstitutional. Defendant Spady was ordered into a 24/7 sobriety program as a 

condition of pretrial release on a DUI (with a prior conviction). In Spady, the Court 

concluded the breath testing required by the 24/7 program was a search. Applying 

Montana’s constitutional analysis, they applied the “diminished expectation of 

privacy exception” to pretrial detainees and held it a reasonable intrusion that did 

not infringe on a significant privacy interest. However, In Washington, our state’s 

supreme court, relying on Article 1, sec 7 of the State Constitution, held a pretrial 

detainee does not have a diminished expectation of privacy. See Blomstrom v. 

Tripp, 189 Wn.2d 379 (2017).  

The Spady Court also concluded the fee schedule for these programs do not 

have a punitive effect, even if failure to pay is enforced by punishment. The Court 

notes that a judge must consider an individual’s unique circumstances and 

conduct an individualized assessment prior to ordering the person into the 

program. This decision addresses a number of issues, and some may or may not 

be germane to the Washington statutory scheme, which differs from the one in 

effect in Montana, at that time.  

B. Washington Federal District Court Decision Allowed §1983 Civil 

Rights Action Involving 24/7 Program to Proceed 
 

In 2021, the U.S. District Court, Western Division, denied summary judgment to 

government defendants in a 42 U.S.C § 1983 suit alleging the city of Centralia 

and its police department violated plaintiff’s Fourth, Fifth and Sixth Amendment 

rights in administering their 24/7 sobriety program. Haines v. City of Centralia, 

2021 WL 425146 (2021). The Haines Court denied summary judgment on issues 

of due process and right to counsel, involving multiple instances where Mr. Haines 

was summarily remanded to jail (per the 24/7 program procedures) following 

positive tests at the police station, without court proceedings or opportunity to be 

heard.   

In Haines, the Court concluded that searching the defendant with twice daily 

breathalyzers, without probable cause, intruded on his reasonable expectation of 

privacy. The decision noted that although the fact that he consented somewhat 

lessened his expectation of privacy, compelling him to provide potentially 

https://1.next.westlaw.com/Document/If03a3b3839da11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b00000155f9c82d252e0f3c40%3FNav%3DALL%26fragmentIdentifier%3DIf03a3b3839da11e590d4edf60ce7d742%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d3e3e0205a6d07049146add515572c1f&list=ALL&rank=0&grading=na&sessionScopeId=149a7208e81915d912512da569ce78fcabb101309e7ed9dd9e2a461b3f3a9faf&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/If03a3b3839da11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b00000155f9c82d252e0f3c40%3FNav%3DALL%26fragmentIdentifier%3DIf03a3b3839da11e590d4edf60ce7d742%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d3e3e0205a6d07049146add515572c1f&list=ALL&rank=0&grading=na&sessionScopeId=149a7208e81915d912512da569ce78fcabb101309e7ed9dd9e2a461b3f3a9faf&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/If03a3b3839da11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b00000155f9c82d252e0f3c40%3FNav%3DALL%26fragmentIdentifier%3DIf03a3b3839da11e590d4edf60ce7d742%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d3e3e0205a6d07049146add515572c1f&list=ALL&rank=0&grading=na&sessionScopeId=149a7208e81915d912512da569ce78fcabb101309e7ed9dd9e2a461b3f3a9faf&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad0000017aee4427b7ddacbabf%3Fppcid%3D482ea148eec54b50ad5fdb17d261273a%26Nav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b3e37d8f657cf1de91be2f7b6e1f7df4&list=ALL&rank=2&sessionScopeId=8cdd09b04b39df7c7b1320bc73c8c1b144850ca5518c44836562a957b066a694&ppcid=482ea148eec54b50ad5fdb17d261273a&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/Ib6e324e0aa0411e7a948ae7650b34992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad0000017aee4427b7ddacbabf%3Fppcid%3D482ea148eec54b50ad5fdb17d261273a%26Nav%3DCASE%26fragmentIdentifier%3DIb6e324e0aa0411e7a948ae7650b34992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b3e37d8f657cf1de91be2f7b6e1f7df4&list=ALL&rank=2&sessionScopeId=8cdd09b04b39df7c7b1320bc73c8c1b144850ca5518c44836562a957b066a694&ppcid=482ea148eec54b50ad5fdb17d261273a&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/If03a3b3839da11e590d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b00000155f9c82d252e0f3c40%3FNav%3DALL%26fragmentIdentifier%3DIf03a3b3839da11e590d4edf60ce7d742%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d3e3e0205a6d07049146add515572c1f&list=ALL&rank=0&grading=na&sessionScopeId=149a7208e81915d912512da569ce78fcabb101309e7ed9dd9e2a461b3f3a9faf&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/I39f73a206a9f11eb94258f3a22fa6b9e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+425146+(2021)
https://1.next.westlaw.com/Document/I39f73a206a9f11eb94258f3a22fa6b9e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+425146+(2021)
https://1.next.westlaw.com/Document/I39f73a206a9f11eb94258f3a22fa6b9e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+425146+(2021)
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incriminating information with no legislative or judicial justification violated the 

Fourth Amendment.  

The other privacy-invasive aspect of breath analysis ‘is of course, the 
information it discloses concerning the state of the subject’s body, and the 
materials he has ingested.’ In this regard, while it is significant that the 
breathalyzer tests look only for alcohol use, the compelled production of 
potentially incriminating information to law enforcement undoubtedly 
intrudes on the expectation of privacy reasonably held by a citizen who has 
not been convicted of a crime and is presumed innocent, regardless of the 
location in which the search occurs. 

Haines v. City of Centralia, 2021 WL 425146 (2021) (citations omitted). 

The Haines court engaged in the Fourth Amendment totality of the circumstances 

balancing test and found that while testing as a condition of pretrial release may be 

appropriate where justified by legislative or judicial findings, where such findings are 

missing, the government cannot justify conditions “based merely on the fact of arrest for 

a particular crime”. Haines v. City of Centralia, 2021 WL 425146 (2021). The Court 

considered a number of factors, including: (1) the judge failed to make specific factual 

findings regarding defendant Haines; (2) Washington court rules carry a presumption of 

release and the judge failed to make findings that PR would not reasonably assure 

defendant’s appearance or defendant was likely to commit a violent crime on release; (3) 

the 24/7 program in Washington, unlike the similar program in Montana, was created by 

the legislature with the stated purpose of created an alternative to jail, as opposed to 

protecting the public from repeat offenders (compare with the express legislative purpose 

of Montana’s program to protect public from repeat offenders and deter drinking).  

[NOTE: On March 12, 2021, the Haines matter was dismissed with prejudice and without 

cost to either party.] 

 

§ 32. 3  24/7 Sobriety Program Definitions 
 

The definitions for the program are found in RCW 36.28A.330: 

1. "24/7 sobriety program” means a program in which a participant submits to 

testing of the participant’s blood, breath, urine, or other bodily substance to 

determine the presence of alcohol or any drug as defined in RCW 46.61.540. 

Testing must take place at a location or locations designated by the participating 

agency, or, with the concurrence of the Washington Association of Sheriffs and 

Police Chiefs, by an alternate method.  

2. "Participant" means a person who has been charged with or convicted of a 

violation of RCW 46.61.502 or 46.61.504 or those crimes listed in RCW 

46.61.5055(14), in which the use of alcohol or drugs as defined in RCW 46.61.540 

was a contributing factor in the commission of the crime and who has been 

ordered by a court to participate in the 24/7 sobriety program.  

https://1.next.westlaw.com/Document/I39f73a206a9f11eb94258f3a22fa6b9e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+425146+(2021)
https://1.next.westlaw.com/Document/I39f73a206a9f11eb94258f3a22fa6b9e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+425146+(2021)
https://1.next.westlaw.com/Document/I39f73a206a9f11eb94258f3a22fa6b9e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+425146+(2021)
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.330
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.540
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.504
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.540
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3. "Participating agency" means any entity located in the state of Washington 

that has a written agreement with the Washington Association of Sheriffs and 

Police Chiefs to participate in the 24/7 sobriety program, and includes, but is not 

limited to, a sheriff, a police chief, any other local, regional, or state corrections or 

probation entity, and any other entity designated by a sheriff, police chief, or any 

other local, regional, or state corrections or probation entity to perform testing in 

the 24/7 sobriety program.  

4. "Participation agreement" means a written document executed by a 

participant agreeing to participate in the 24/7 sobriety program in a form approved 

by the Washington Association of Sheriffs and Police Chiefs that contains the 

following information:  

a. The type, frequency, and time period of testing;  

b. The location of testing;  

c. The fees and payment procedures required for testing; and d. The 
responsibilities and obligations of the participant under the 24/7 sobriety 
program.  

§ 32. 4  Participation by Police Department or Designee 

 

Each county or city, through its sheriff or chief, may participate in the 24/7 sobriety 

program. If a sheriff or chief is unwilling or unable to participate in the 24/7 sobriety 

program, the sheriff or chief may designate an entity willing to provide the service. RCW 

36.28A.340. 

 

§ 32.5  Fees Charged and Distribution  
 

A.  Fee Collection 
 

1.  Any daily user fee, installation fee, deactivation fee, enrollment fee, or 

monitoring fee must be collected by the participating agency and used to 

defray the participating agency’s costs of the 24/7 sobriety program.  

2.  Any participation fee must be collected by the participating agency and 

deposited in the state 24/7 sobriety account to cover program 

administration costs incurred by the Washington Association of Sheriffs 

and Police Chiefs.  

3.  All applicable fees shall be paid by the participant contemporaneously or in 

advance of the time when the fee becomes due; however, cities and 

counties may subsidize or pay any applicable fees.  

http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.340
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.340
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4.  A city or county may accept donations, gifts, grants, and other assistance 

to defray the participating agency’s costs of the 24/7 sobriety program. 

RCW 36.28A.370 

B.  Testing Fees 
 

The Washington State 24/7 Sobriety Program- “Guidelines for Participating 

Agencies” sets out a fee schedule for testing. See § 32.8 for links to this 

publication.  

 

2C.  No waiver or reduction of fees allowed 

 

The court cannot waive or reduce fees or associated costs charged for 

participation in the 24/7 sobriety program. RCW 36.28A.380 

 

§ 32.6  Mandatory Arrest and Penalties for Violation 
 

A general authority Washington peace officer, as defined in RCW 10.93.020, who has 

probable cause to believe that a participant has violated the terms of participation in the 

24/7 sobriety program may immediately take the participant into custody and cause him 

or her to be held until an appearance before a judge on the next judicial day.  

The mandatory penalties for violation of the program are found in RCW 36.28A.390. A 

participant who violates the terms of participation in the 24/7 sobriety program or does 

not pay the required fees or associated costs pretrial or post trial shall, at a minimum:  

1) Receive a written warning notice for a first violation;  

2) Serve a minimum of one-day imprisonment for a second violation;  

3) Serve a minimum of three days imprisonment for a third violation;  

4) Serve a minimum of five days for a fourth violation; and  

5) For a fifth or subsequent violation serve a minimum of seven days 

imprisonment.  

The court may remove a participant from the 24/7 sobriety program at any time for 

noncompliance with the terms of participation. If a participant is removed from the 24/7 

sobriety program, the court shall send written notice to the department of licensing within 

five business days. RCW 36.28A.390(3). 

 

§ 32.7  Entry into 24/7 Program in lieu of Bail or Bond 
 

The court may condition any bond or pretrial release upon participation in the 24/7 

sobriety program and payment of associated costs and expenses, if available. RCW 

http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.370
file:///C:/Users/13604/AppData/Local/Packages/microsoft.windowscommunicationsapps_8wekyb3d8bbwe/LocalState/Files/S0/3/Attachments/Chapter%2032%20%2024-7%20Sobriety%20Program%20-%2008312022%5b4307%5d.docx%23Sec32_8_247SobrProgUseAtSent4DUIRepeatOf
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.380
http://app.leg.wa.gov/RCW/default.aspx?cite=10.93.020
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.350
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36.28A.350. See §1.6, discussing use of 24/7 sobriety program monitoring as a condition 

of pretrial release. 

 

§ 32.8    24/7 Program in lieu of Mandatory Jail for DUI First Offenders  
 

The court, in its discretion, may order enrollment in a 24/7 sobriety program in lieu of 

mandatory jail under some circumstances. The judge has discretion to consider the 

offender’s pretrial 24/7 sobriety program testing as fulfilling a portion of posttrial 

sentencing. RCW 46.61.5055. See § 22.18 and § 22.19 for a more detailed discussion. 

Below is a summary:  

1.  For a first time convicted DUI offender with a BAC of less than 0.15 (or no 

test result but not from a refusal), a judge can order 15 days electronic 

home monitoring in lieu of the 24 consecutive hours mandatory jail time. 

The 24/7 program creates a second option in lieu of mandatory jail –90 

days of 24/7 (with allowable credit for pretrial 24/7 participation). 

2.    For a first time convicted DUI offender with a BAC of 0.15 or more (or 

refusal), a judge can order 30 days electronic home monitoring in lieu of 

the 48 consecutive hours mandatory jail time.  The 24/7 program creates a 

second option in lieu of mandatory jail –120 days of 24/7 (with allowable 

credit for pretrial 24/7 participation).  

 

§ 32.9    24/7 Sobriety Program Use at Sentencing for DUI Repeat 
Offenders  

 

A. 24/7 Sobriety Program Option at Sentencing for Person with One 
Prior Offense within 7 years 
 

For a person with one prior offense within seven years a judge has limited 

discretion to convert the mandatory jail and EHM to 120 days of participation in a 

24/7 program. Such program is allowed in lieu of jail and EHM only if the judge 

finds the imposition of the jail and EHM would impose a substantial risk to 

defendant’s physical or mental well-being. The burden is on the offender to make 

a showing that supports such a finding.  

 

B. 24/7 Sobriety Program Mandatory, if Available, for Person with 
Two or more Prior Offenses within 7 years 

 

For a person with two or more prior offenses within seven years a judge must 

order a six-month period of 24/7 sobriety program, if one is available in that 

jurisdiction, in addition to mandatory jail and EHM. A judge has limited discretion 

to convert the mandatory jail and EHM, to participation in a 24/7 program. Such 

program is allowed in lieu of jail and EHM only if the judge finds the imposition of 

the jail and EHM would impose a substantial risk to defendant’s physical or mental 

http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.350
http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
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well-being. The burden is on the offender to make a showing that supports such a 

finding.  In this situation, the judge may impose 360 days of the program.  

 

§ 32.10    Entry Into 24/7 Sobriety Program and Evaluation Results in 
Reduction of License Suspension 

 

Where a judge notifies DOL of a person’s enrollment in a 24/7 sobriety program, they must also 

notify DOL of a person’s removal. RCW 36.28A.390(3). The mandatory license suspension for 

a first or second offender (with a BAC <0.15 or no test but not because of a refusal), following 

conviction, may be reduced if the person completes a substance use disorder evaluation and 

enrolls in a 24/7 sobriety program. RCW 46.61.5055(9). The length of the 24/7 program 

depends on the alcohol concentration level. This same reduction is applied to an administrative 

per se suspension under RCW 46.20.3101.  See §22.16, discussing mandatory license 

suspension following conviction and §22.18, discussing sentencing for DUI first offenders.  

1. First time convicted DUI offenders with BAC of less than 0.15 (or no test 

not because of a refusal) receive a 90-day suspension of their driver’s 

license.  The 24/7 program allows the reinstatement of the driver’s license 

after not less than 2 days’ suspension if the person completes a substance 

use disorder evaluation and completes or is enrolled in a 90-day 24/7 

program. 

2. First time convicted DUI offenders with BAC of 0.15 or more receive a one-

year suspension of their driver’s license.  The 24/7 program allows the 

reinstatement of the driver’s license after not less than 4 days’ suspension 

if the person completes a substance use disorder evaluation and 

completes or is enrolled in a 120-day 24/7 program 

3.  Where there has been one prior offense within seven years and a BAC less 

than 0.15 (or no test but not because of a refusal), a person is revoked or 

denied for a period of two years. The 24/7 program allows the 

reinstatement of the driver’s license after not less than one year’s 

suspension if the person completes a substance use disorder evaluation 

and completes or is enrolled in a six-month 24/7 program.  

[NOTE: The license suspension reduction does not apply to a person who refuses a test 

or to a person with one prior and a BAC greater than a 0.15 or a person with two or more 

offenses within seven years. RCW 46.61.5055(9); RCW 46.20.3101.] 

§ 32.11    Resources in Washington 
 

The Washington Association of Sheriffs and Police Chiefs oversees the 24/7 sobriety 

program in Washington State. Their website provides resources for courts and law 

enforcement agencies. http://www.waspc.org/24-7-sobriety-program.  

1. Washington 24/7 Program Description:  Description  

2. A checklist for starting a program can be found at:  Checklist   

http://app.leg.wa.gov/RCW/default.aspx?cite=36.28A.390
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.3101
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.3101
http://www.waspc.org/24-7-sobriety-program
http://www.waspc.org/24-7-sobriety-program
http://www.waspc.org/assets/247SobrietyProgram/waspc%2024x7%20sobriety%20program%20checklist.may%202015.docx
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3. Detailed program guidelines for participating agencies can be found at:  

Guidelines    
 

§ 32.12    Other Resources and Studies on 24/7 Programs 
 

§29.8 contains links to a number of studies and papers on 24/7 sobriety programs. 

 

 

 

 

http://www.waspc.org/assets/247SobrietyProgram/wa%2024-7%20sobriety%20program-%20guidelines%20for%20participating%20agencies%20revised%20august%202015.pdf
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§ 33.  VACATION OF CONVICTION 
 

§ 33. 1  Vacation of Record of Conviction-Generally 
 

In 2001, the Washington State legislature first enacted a law permitting the vacation of 

some misdemeanor and gross misdemeanor convictions. RCW 9.96.060 enacted by 

2001 Wash. Laws ch. 140 sec. 1. A vacation of conviction is distinct from and not the 

legal equivalent of dismissal following a deferred sentence (RCW 3.66.067; RCW 

3.50.320) or dismissal following successful completion of a stay of proceedings (e.g., 

deferred prosecution). See State v. Haggard, 195 Wn. 2d 544, 461 P.3d 1159 (2020). 

For example, unlike a vacation of conviction, dismissal following a deferred sentence 

does not result in automatic deletion or expungement of the conviction from defendant’s 

criminal record. In addition, a defendant’s plea of guilty to a misdemeanor offense is a 

“conviction” for purposes of the SRA, even if the defendant receives a deferred sentence 

and the case is subsequently dismissed. State v. Haggard, 195 Wn. 2d 544, 461 P.3d 

1159 (2020).  

 

§ 33. 2  Exercise of Judicial Discretion in Granting Vacation Limited 
for Certain Offenses 

 

Every person convicted of a misdemeanor or gross misdemeanor offense may apply to 

the sentencing court for a vacation of the applicant’s record of conviction for the offense. 

A judge has discretion to enter a vacation except for certain offenses expressly identified 

by law. For example, a judge must vacate a misdemeanor marijuana offense if the 

person was 21 years of age or older at the time of the offense. RCW 9.96.060(5). For 

example, a judge may not vacate at DUI or physical control conviction. RCW 9.96.060 

(d). This grant of discretion applies to convictions for “prior offenses” as defined by RCW 

46.61.5055. It also applies to other criminal traffic convictions, such as reckless driving, 

hit and run, and originally charged negligent driving first degree. See RCW 9.96.060(2). 

“Prior offense” convictions have a set of special criterial. Other traffic convictions must 

meet the general criteria set out in the statute.  

§ 33. 3  Vacation of DUI, Physical Control or Operating a Railroad 
while Intoxicated is Prohibited  

  

RCW 9.96.060(2)(d) prohibits the vacation of conviction for a violation of RCW 46.61.502 

(DUI), 46.61.504 (physical control) or 9.91.020 (operating a railroad, etc. while 

intoxicated). 

[NOTE: In 2019, the legislature passed the “new hope act.” See 2019 Wash. Laws ch. 

331. See also 2019 Wash. Laws ch. 400 (misdemeanor marijuana offenses). The 

legislature intended changes in the law to promote successful reentry for persons with 

criminal records.  However, none of the changes in 2019 affected the restriction on 

vacations for convictions for DUI or DUI related offenses.]  

https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=3.66.067
https://app.leg.wa.gov/RCW/default.aspx?cite=3.50.320
https://app.leg.wa.gov/RCW/default.aspx?cite=3.50.320
https://1.next.westlaw.com/Document/Ifc1d4c8088b811eaa989d7e1e0acd33c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74013000001732bbe9334b4bbe055%3FNav%3DCASE%26fragmentIdentifier%3DIfc1d4c8088b811eaa989d7e1e0acd33c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=07fb05744e885814772635c9eb4acf16&list=ALL&rank=1&sessionScopeId=2c88d62985da4cf41ab6fb7e9ced24f0d8e09f3a09383b66bec8aa90037080d5&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ifc1d4c8088b811eaa989d7e1e0acd33c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74013000001732bbe9334b4bbe055%3FNav%3DCASE%26fragmentIdentifier%3DIfc1d4c8088b811eaa989d7e1e0acd33c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=07fb05744e885814772635c9eb4acf16&list=ALL&rank=1&sessionScopeId=2c88d62985da4cf41ab6fb7e9ced24f0d8e09f3a09383b66bec8aa90037080d5&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ifc1d4c8088b811eaa989d7e1e0acd33c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74013000001732bbe9334b4bbe055%3FNav%3DCASE%26fragmentIdentifier%3DIfc1d4c8088b811eaa989d7e1e0acd33c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=07fb05744e885814772635c9eb4acf16&list=ALL&rank=1&sessionScopeId=2c88d62985da4cf41ab6fb7e9ced24f0d8e09f3a09383b66bec8aa90037080d5&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.504
https://app.leg.wa.gov/RCW/default.aspx?cite=9.91.020
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§ 33. 4  Vacation of “Prior Offense” as Defined in RCW 46.61.5055 
 

In 2012, the legislature amended RCW 9.96.060(2) to add  a ten year waiting period for 

vacation of a crime considered a “prior offense” as defined in RCW 46.61.5055. See 

2012 Wash. Laws ch. 183 sec. 5. The court has discretion to vacate a prior offense. A 

person seeking to vacate such a conviction must meet the following criteria:  

(1) The applicant has completed all of the terms of the sentence for the offense; 

(2) Not less than three years have passed since the person completed the terms 
of the sentence, including payment of any LFOs; 

(3) There are no criminal charges pending in any court of this state, another state, 
or in any federal court or tribal court, at the time of application; 

(4) The applicant has not had a subsequent “alcohol or drug violation” within ten 
years of the date of arrest for the prior offense; and not less than ten years has 
elapsed since the date of the arrest for the prior offense; 

(5) The offender has not been convicted of a new crime in this state, another 
state, or federal or tribal court in the three years prior to the vacation application; 
or 

(6) The applicant is not currently restrained by a domestic violence protection 
order, a no-contact order, an antiharassment order, or a civil restraining order 
which restrains one party from contacting the other party or was previously 
restrained by such an order and was found to have committed one or more 
violations of the order in the five years prior to the vacation application.  
 

[NOTE: There is a three-year waiting period for any other misdemeanor or gross 

misdemeanor criminal traffic offense. This would include an originally charge negligent 

driving in the first degree, but not one reduced from DUI.] 

 

§ 33.5 Judicial Action following Vacation of Record of Conviction- 
 

When vacating a conviction, the judge effectuates the vacation by either:  

(1) Permitting the applicant to withdraw the applicant’s plea of guilty and enter a 
plea of not guilty; or  

(2) If the applicant was convicted at trial, the court sets aside the verdict of guilty. 
The court then dismisses the information, indictment, complaint or citation against 
the applicant and vacates the judgment and sentence. RCW 9.96.060(1).  

The clerk of court in which the vacation order is entered shall immediately transmit 

certified copies of the order vacating the conviction to the Washington State Patrol 

identification section and to the local police agency, if any, which holds criminal history 

information for the person who is the subject of the conviction.  

Both the State Patrol and the local police agency shall immediately update their records 

to reflect the vacation order and transmit the order vacating the conviction to the FBI. A   

https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
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vacated conviction may not be disseminated or disclosed by the state patrol or local law 

enforcement agency to any person, except other criminal justice enforcement agencies.  

  

§ 33.6  Effect of Vacation of Conviction 
  

A. Vacated Conviction may not be used for Sentencing in any 
Subsequent Conviction 
 

Once the court vacates the record of conviction, the person is released from all 

penalties and disabilities resulting from the offense and the fact that the person 

has been convicted of the offense shall not be included in the person’s criminal 

history for purposes of determining a sentence in any subsequent conviction. See 

generally State v. Haggard, 195 Wn.2d 544, 461 P.3d 1159 (2020). For all 

purposes, including responding to questions on employment or housing 

applications, a person whose conviction has been vacated under RCW 9.96.060 

may state that he or she has never been convicted of that crime.  

B. Vacated Conviction may be Used as a Prior Conviction for 
Charging a Recidivist Offense 

 

When a court vacates a record of conviction on or after the effective date of the 

2019 amendments to RCW 9.96.060, the conviction qualifies as a prior conviction 

for the purposes of charging a present recidivist offense as defined in RCW 

9.94A.030 occurring on or after the effective date. RCW 9.96.060(6)(c) [2019 

amendments effective July 28, 2019]. A “recidivist offense” means a felony 

offense where a prior conviction of the same offense or other specified offense is 

an element of the crime including, a felony DUI. For example, if the court vacates 

a reckless driving conviction, amended from a DUI, the conviction will count as a 

predicate offense when charging a felony DUI.  
 

[NOTE: The Department of Licensing shall not destroy records of conviction or 

adjudications for DUI, physical control, deferred prosecutions or any prior offense as 

defined in RCW 46.61.5055 and shall maintain such records permanently on file.]  

  

 

 

https://1.next.westlaw.com/Document/Ifc1d4c8088b811eaa989d7e1e0acd33c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad74013000001732bbe9334b4bbe055%3FNav%3DCASE%26fragmentIdentifier%3DIfc1d4c8088b811eaa989d7e1e0acd33c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=07fb05744e885814772635c9eb4acf16&list=ALL&rank=1&sessionScopeId=2c88d62985da4cf41ab6fb7e9ced24f0d8e09f3a09383b66bec8aa90037080d5&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.030
https://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.030
https://app.leg.wa.gov/RCW/default.aspx?cite=9.96.060
https://app.leg.wa.gov/RCW/default.aspx?cite=46.61.5055

