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“JURISDICTION?”

POWER & AUTHORITY TO
DO SOMETHING
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“JURISDICTION”

POWER & AUTHORITY

Originates from the
Constitution

“JURISDICTION”

Constitutional Jurisdiction

Granted to the Superior
Courts

WASHINGTON STATE
CONSTITUTION Art. IV
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“JURISDICTION”

Constitutional Jurisdiction

T

“JURISDICTION?”

Constitutional Jurisdiction

Only Two Elements:
1. Person
2. Subject Matter
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“JURISDICTION?”

Constitutional Jurisdiction

SUPERIOR COURT

All persons who commit crimes in
Washington State

WASHINGTON STATE CONSTITUTIONArt. IV, § 6 ﬁ
(Regardless of age) AW

THE NATURE OF JUVENILE
COURT JURISDICTION




Age Jurisdiction - WAPA Juvenile Training

THE NATURE OF JUVENILE COURT
JURISDICTION
JUVENILE JURISDICTION

OR
JUVENILE COURT
JURISDICTION

IS DIFFERENT

Vo]

THE NATURE OF JUVENILE COURT
JURISDICTION

JUVENILE JURISDICTION IS

NOT CONSTITUTIONAL
JURISDICTION

8/26/2019
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THE NATURE OF JUVENILE
GCOURT JURISDICTION

JUVENILE JURISDICTION IS A STATUTORY
PROCESS

JUVENILE COURT IS A “DIVISION”
OF SUPERIOR COURT

11

THE NATURE OF JUVENILE
GOURT JURISDICTION

SEPARATION OF POWERS

Legislature cannot divest the court of its Constitutional
power and authority

12
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The Nature of Juvenile Court
Jurisdiction

SEPARATION OF POWERS

Legislature can delineate special “sessions” of a court that
affect court procedure for certain individuals

/ Superior
Court

Juvenile Adult

“session” “session”

13

THE NATURE OF JUVENILE
GCOURT JURISDICTION

SEPARATION OF POWERS

A statutory division for juvenile cases
A statutory process for juvenile cases

We deal with them different than adults

14
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THE NATURE OF JUVENILE
GCOURT JURISDICTION

SEPARATION OF POWERS

REVISED CODE OF WASHINGTONTITLE 13

15

The Nature of Juvenile Court
Jurisdiction

(1) True or False: A court’s jurisdiction or power to act comes from the Constitution

True

(2) True or False: In Washington State, juvenile jurisdiction is a statutory process for
handling juveniles, primarily Title 13 RCW.

True

(3) It's Friday afternoon and there is no judge in juvenile court. The State needs to get
a warrant on a 13 year old juvenile based on probable cause for assault. The State
arrives at superior court which is in the process of arraigning several adult in
custody defendants. The State steps to the bench and requests the warrant. The
judge questions counsel, “This is not juvenile court. Does this court have
jurisdiction to enter a warrant”.

?

Does the superior court have jurisdiction to issue the warrant?

Yes, constitutional subject matter and personal jurisdiction

16

8/26/2019
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The Nature of Juvenile Court
Jurisdiction

JUVENILE JURISDICTION IS
BASED ON VARIOUS
POINTS OF
DEVELOPMENT IN AGE

17
The Juvenile Jurisdiction
Age Scale
FROM BIRTH TO ADULTHOOD
| 0TO 7 YEARS OLD | 8TO 11YEARS OLD | 127TO 17 YEARS OLD| 18O 21 YRS. OLD |21 TO 2e‘|
| | | | 1
0 8 12 18 21 28
\__ A N J
e Y Y
Juvenile Juvenile Adults in Juvenile Court
Presumptive Presumptive (Residual Jurisdiction)
In-Capacity Capacity
18
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The Juvenile Jurisdiction
Age Scale

CAPACITY AN ISSUE FOR ANYONE
UNDER 12 YEARS OF AGE

0TO 7 YEARS OLD 8TO 11YEARS OLD»l

0 8 12
. J
'

Juvenile
Presumptive
In-Capacity

THE JUVENILE JURISDICTION
AGE SCALE

JUVENILE CAPACITY

- KNOWING THE CONDUCT IS WRONG AT THE TIME
- DIFFERENT THAN COMPETENCY/INSANITY
- BASED ON CHRONOLOGICAL AGE

Age0-7 Presumptively Incapable: Can’t know act is wrong
Age8-11 Presumed Incapable: Must overcome presumption
Age12 Older Capable: No capacity Issues

REMEDY FOR LACK THEREOF IS DISMISSAL (with prejudice)

10

8/26/2019
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THE JUVENILE JURISDICTION
AGE SCALE

JUVENILE CAPACITY

OVERCOMING THE PRESUMPTION FOR AGES 8 TO 11

Quality and Nature of the Act: Hitting your parent vs. Sexual touching?

Court Decides After a Hearing:

- Hold within 14 days of first court appearance unless good cause jucr7.e)
- If you fail to hold the hearing in 14 days then you can hold it anytime up to
disposition unless there would not have been grounds to extend

and prejudice results e . Gitman, 105 Wn. App. 366, 369, 19 P.3d 1116 (2001)

- Formal hearing can be waived (if there is stipulation and finding of capacity)

THE JUVENILE JURISDICTION
AGE SCALE

JUVENILE CAPACITY

OVERCOMING THE PRESUMPTION FOR AGES 8 TO 11 (Cont.)
Factors the Court Considers (I.P.S. Factors[ State v. J.P.S., 135 Wn.2d 34, 38-9 (1998)

(1) The nature of the crime;

(2) The child's age and maturity;

(3) Whether the child showed a desire for secrecy;

(4) Whether the child admonished the victim not to tell;

(5) Prior conduct similar to that charged;

(6) Any consequences that attached to the conduct; and

(7) Acknowledgment the behavior was wrong and could be detained.

Sexually Ag gr essive Youth? rew 26.44.160(2)

22
11
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THE JUVENILE JURISDICTION
AGE SCALE

JUVENILE CAPACITY

(1) Bobby is 14 but has the mental ability of a 9 year old — is there a capacity issue?
No, capacity is chronological age...but there may be a competency issue
(2) Darin is 10 and appears in court for the first time on a charge of assault 4 after

failing to show for a diversion appointment — does the juvenile court have
jurisdiction to detain or set conditions of release?

Yes, constitutional personal and subject matter jurisdiction
When must the court set a capacity hearing for Darin’s case?
: Within 14 days by court rule
Oops, we forgot to set a hearing and Darin pled guilty... now what?

Ok up to disposition, but the court can dismiss if it finds
1) Lack of grounds to extend
2) Prejudice to the respondent

The Juvenile Jurisdiction
Age Scale

“JUVENILE” JURISDICTION
RCW 13.40.020(15)

| 12TO 17 YEARS OLD
| >
12 18
N J
Y
Juvenile

Presumptive
Capacity

24
12
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- Age Scale

RESIDUAL JUVENILE JURISDICTION
No longer a “Juvenile” b/c they are over 18

18 TO 21 YRS. OLD

2170 2a+|

18 21 28
N

e “+
Adults in Juvenile Court
(residual jurisdiction)

The Juvenile Jurisdiction |

25

“JUVENILE”
JURISDICTION

STATUTORY DEFINITION OF
“JUVENILE”

1) UNDER AGE 18
2) NOT IN ADULT COURT

26

13

8/26/2019
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“JUVENILE”
JURISDICTION

I. UNDER AGE 18

AGE AT TIME OF FILING
NO RIGHT TO JUVENILE JURISDICTION

DELAY VIOLATES GENERAL DUE PROCESS
(14TH AMEND.)

|/

27

“JUVENILE”
JURISDICTION

I. UNDER AGE 18

“RESIDUAL JURISDICTION” FOR ADULTS
1) Written Extension Order

2) Disposition/Supervision

3) Failed Exclusive Adult

28
14
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“JUVENILE”
JURISDICTION

I. UNDER AGE 18
1) Written Order

— Prior to 18 No Nunc Pro Tunc” Orders

— Proceedings are Pending

29

“JUVENILE”
JURISDICTION

I. UNDER AGE 18
1) Written Order

WHAT ABOUT EX-PARTE ORDERS?

(In Re Matter of Morris)

30
15

8/26/2019
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“JUVENILE?”
JURISDICTION

I. UNDER AGE 18
1) Written Order

SET A DATE CERTAIN (OTHERWISE 21)

31

“JUVENILE”
JURISDICTION

I. UNDER AGE 18

2) Disposition/Supervision

— Automatic Extension

— Terminates at 21 for most cases
(25 for 16/17 and Robbery 1, Drive By, Violent w/Firearm)

— What happens when the kid is too old for the
juvenile court to impose disposition?

32
16
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“JUVENILE”
JURISDICTION

I. UNDER AGE 18
3) Failed Exclusive Adult

- Respondent turns 18 pending exclusive adult

- Automatic extension to impose disposition for
any non-exclusive outcome

— Back to juvenile court for disposition only

— State can no longer set a decline hearing

33

“JUVENILE”
JURISDICTION

I. UNDER AGE 18
WHEN DOES IT END?

| 18TO21YRS. OLD | 2170 25 26 TO 28 28 TO 38

[
1?

Adults in Juvenile Court
(residual jurisdiction)
| Age 21 For Most Supemswn | / / /

[Age 25 For 16/17 Rob 1, Drive By, and Violent W/FA

| 10 Years Post Disposition up to Age 28 For Rest1tut10n|

| 10 Year Restitution Extensions To Age 38 and Beyond! |

34

17

8/26/2019
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«JUVENILE” 5
JURISDICTION (#

UNDER AGE 18 QUESTIONS

1) You review a report where Bobby committed a robbery at age 17. He is now 18,
is he a “juvenile”?

No

Can charges still be filed?

Yes
Where will they be filed now?

Adult superior court

“JUVENILE”
JURISDICTION

UNDER AGE 18 QUESTIONS

2) 17 year old Darin appears in court for the first time for a burglary charge —

He will turn 18 the next day, he pleads not guilty and case is set over a week.
Can anything be done to keep jurisdiction in juvenile court before he turns 18?

Written extension order

Assume 17 year old Darin comes into court and pleads guilty the same
day, the court decides to set disposition over two weeks. Does anything
need to be done to preserve juvenile jurisdiction?

No, extension is automatic for disposition and supervision

Darin fails to appear for disposition two weeks later and a warrant is
issued. Darin is arrested at age 22. Can the disposition be imposed?

Yes, but only by the adult superior court (constitutional jurisdiction)

18
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“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
THREE SITUATIONS (UNDER 18):

1) Licensing Offense
2) Judicial Decline
3) Exclusive Adult

37

“JUVENILE?”
JURISDICTION

II. NOT IN ADULT COURT

1) Licensing Offense
- Age 16 or 17 at Time of Offense

— Non-Felony

Boat ® @
= Fish/Game ‘ J
= (lass C Civil Infraction

38
19
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“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT

1) Licensing Offense

— File in Dist. or Muni Court
— Juvenile = Juvenile Offense in Same Incident

— Tobacco ?

39

“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT

2) Judicial Decline %
~ Person Based Jurisdiction

-

— Starts Juvenile then Transfers after a hearing

- Sometimes called a “Kent” Decline Hearing

40

20

8/26/2019
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“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
2) Judicial Decline

Most limited to age at time of court:
AGE 15+ = SERIOUS VIOLENT

MURDER1 &2

MANSLAUGHTER 1

RAPE1

KIDNAPPING 1

ASSAULT 1

HOMICIDE BY ABUSE
ATTEMPT/SOLICIT/CONSPIRE THE ABOVE
(16-17 = all will be exclusive adult)

AGE 14 >=MURDER 1 & 2

41

“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
2) Judicial Decline

Two decline hearings left for any age:

SERVING TO AGE 21 &
1) CUSTODIAL ASSAULT (new)
2) ESCAPE (mandatory hearing)

42
21
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“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT

2) Judicial Decline
— EIGHT KENT FACTORS

SERIOUSNESS OF OFFENSE

MANNER ~ AGGRESSIVE / VIOLENT / PREMEDITAED
CRIME AGAINST PERSONS (VS. PROPERTY)

MERITS (PROBABLE CAUSE)

ADULT CO-SUSPECTS

SOPHISTICATION & MATURITY

HISTORY & CONTACTS

PROSPECT FOR REHABILITATION AND SAFETY

- Preponderance Standard

— Can Stipulate But Be Careful

43

“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
2) Judicial Decline

— Loss of Juvenile Status is Permanent
Limited Exception if Reduced in Adult Court

— All Charges Filed After
Regardless of date committed (subject to delay analysis)

22
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“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
3) Exclusive Adult

- Crime Based Jurisdiction

- Age 16 or 17 at Time of Offense

- Limited Situations By Statute (o stipulation)
= Serious Violent Offense
= Violent Offense with Particular History
= Rape of a Child First Degree

45

“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
3) Exclusive Adult

OFFENSES REMOVED FROM THE STATUTE :
¢ ROBBERY 1
¢ DRIVE BY SHOOTING
0 BURGLARY 1 wyristory)
0 VIOLENT WITH FIREARM

46
23
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“JUVENILE?”
JURISDICTION

II. NOT IN ADULT COURT

3) Exclusive Adult
— File in Adult Superior Court

— Related Offenses? (Boot)

47

“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
3) Exclusive Adult

AUTO ADULT CHARGE CAN TRANSFER TO JUVENILE COURT
BY AGREEMENT OF THE PARTIES AND COURT

48

24

8/26/2019
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“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
3) Exclusive Adult (FAILURE)

~ Span of Dates Outside Age = Fail

e° D - Amending Charges Outside Statute = Fail

— Guilty Verdict Outside Statute = Fail

49

“JUVENILE”
JURISDICTION

II. NOT IN ADULT COURT
3) Exclusive Adult (FAILURE)

REMEDY FOR FAILED AUTO ADULT IS JUVENILE COURT
JURISDICTION:

- KID UNDER 18 = BOTH ADJUDICATION AND DISPOSITION

- KID OVER 18 = ONLY FOR DISPOSITION
PLEA OR TRIAL TAKES PLACE INADULT COURT
DISPOSITION GOES BACK TO JUVENILE COURT

50
25
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“JUVENILE”
JURISDICTION

NOT IN ADULT COURT QUESTIONS

1) Bobby drove DUI at age 16 —

Where must that case be charged?

District or Municipal Court

What if during his arrest, the officer found marijuana on him, can both
the DUI and marijuana be charged in juvenile court?

Yes! Juvenile court ok

“JUVENILE”
JURISDICTION

NOT IN ADULT COURT QUESTIONS

2) 17 year old Darin is charged with Assault 1 an exclusive adult offense-

Where must that case be charged?

Adult Court

What happens to the case if prior to age 18, Darin's charge is reduced to
Assault 2, a non exclusive charge?

Juvenile Court for trial and disposition

Assume everyone, including the court agrees to have the
Assault 1 pled in juvenile court while Darin is still 17, can that
be done?

Yes, by agreement of the court and parties

26
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REMEDIES FOR FRILED
JURISDICTION

Three Jurisdictional Remedies:
1. The Dillenburg Hearing

2. Stipulation to Decline

3. The Maynard Remedy

53

REMEDIES FOR FAILED
JURISDICTION

1) The Dillenburg Hearing

- Post Adjudication Decline Hearing

- Failure of Jurisdiction Pre-Verdict (uied juvenite jusisdiction)

- Venue of hearing based on age

- Results determine jurisdiction

+  Success = Jurisdiction remedied

+  Failure = Back to Juvenile for sentencing
Unless 18+, then you get to do the case over in adult court

54
27
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REMEDIES FOR FRILED
JURISDICTION

2) Stipulation to Decline

- Requires Independent Kent Analysis
- Use Caution: Must be Advised Properly

- Includes Misrepresentation of Age gatentiona

REMEDIES FOR FAILED
JURISDICTION

3) The Maynard Remedy

- Failure to Extend Juvenile Jurisdiction Due to
Ineffective Assistance

- Remedy is in Adult Court w/ Juvenile Disposition

| Say what?

28

8/26/2019
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1)

REMEDIES FOR FAILED
JURISDICTION

In 2017, 17 year old Darin was in adult court for Assault 1 an exclusive adult charge.

Still age 17, the State agreed to allow Darin to plead guilty in adult court to a reduced
charge of Assault 2, a non-exclusive adult charge. Darin pled the same day in adult
court to a reduced charge of Assault 2 and was sentenced to 38 months at DOC.
Unfortunately, no one sent the case back to juvenile court as they were required to do.
Darin served two years at DOC but last month the case is overturned on a PRP due to
lack of proper jurisdiction. Now 19 years old, Darin returns to court.

-- Can the conviction for Assault 2 in adult court be remedied?

Yes, a Dillenburg hearing (post adjudication decline hearing)
-- If the State loses the Dillenburg Hearing what happens?
Trial in adult court

-- Assume the Assault 2 was properly returned to juvenile court while Darin was still 17.
The State’s plea deal requires Darin plead guilty to Assault 2 in adult court. Is there any
way to get that charge back into adult court so Darin can take advantage of the deal?

Stipulated decline hearing in return for the reduction to Assault 2

57

2)

REMEDIES FOR FAILED
JURISDICTION

Darin never pleads and remains pending trial on Assault 1 in adult court. He is now 19
years old. The case goes to trial over the next several weeks. On July 28, 2019 the
jury comes back with a verdict of guilt but for Assauit 2 instead of Assault 1.

-- Where will Darin be sentenced on the Assault 2 verdict?

Juvenile Court (residual jurisdiction post 18) — 80 to 100 weeks DCYF

-- Assume the State wants Darin sentenced as an adult, can that be done?

No (State can no longer request decline hearing for adult sentence)

58

29
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REMEDIES FOR FAILED
JURISDICTION

3) 17 year old Tyler is charged with Burglary 2 in juvenile court. He is assigned counsel to
help him with his case. Counsel reviews the case with Tyler and sets the matter over
two weeks for a motion for deferred disposition.

Unfortunately, Tyler turns 18 years old a week later. No one notices, including his
defense attorney. The day of the plea the court advises defense counsel that Tyler is
now 18. Counsel apologizes, “I'm sorry your honor it was an oversight, | should have
checked his date of birth last week”.

-- Now what happens?

Dismiss and re-file the case in adult court (Maynard). Due to ineffective
assistance Tyler gets a juvenile deferred disposition in adult court
(Dash 1 cause but Title 13 application).

-- Tyler serves a year on probation, he comes to adult superior court for his one year
deferred disposition review. The court dismisses. Counsel moves to seal under that
“new case” which holds a right to seal a dismissed deferred. Can it be sealed?

Yes, application of Title 13 but under the Dash 1 cause number.

59
Todd Dowell
(360) 337-5504
tdowell@co.kitsap.wa.us
60
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JUVENILE AGE JURISDICTION 2019

Todd Dowell
Senior Deputy Prosecutor
Juvenile Division Supervisor
Kitsap County Prosecutor’s Office
(360) 337-5504

I. THE NATURE OF JUVENILE COURT JURISDICTION

A. JUVENILE JURISDICTION IS STATUTORY; NOT CONSTITUTIONAL!

B. A STATUTORY DIVISION OR “SESSION” OF SUPERIOR COURT?

1. SUPERIOR COURT’S GENERAL JURISDICTION (CONSTITUTIONAL)

a. This is the superior court’s constitutional authority to act’®

Subject Matter Jurisdiction
— Court’s General Jurisdiction
Personal Jurisdiction (Power to Hear and Determine a Case)

b. The Legislature cannot divest this authority nor create a separate court
to divest it

c. Where statutory juvenile jurisdiction ends the superior court retains
residual constitution-based authority to hear a juvenile case’

L RCW 13.04.021(1); State v. Watkins, 191 Wn.2d 530, 536, 423 P.3d 830 (2018); State v. Posey (1), 174 Wn.2d
131, 141, 272 P.3d 840 (2012), citing, State ex rel. Campbell v. Superior Court, 34 Wn.2d 771, 775, 210 P.2d 123
(1949); State v. Werner, 129 Wn.2d 485, 492, 918 P.2d 916 (1996); and, In re Boot, 130 Wn.2d 553, 561 fn.4, 925
P.2d 964 (1996).

2 RCW 13.04.021(1); State v. Maynard, 183 Wn.2d 253, 263, 351 P.3d 159 (2015), citing, Posey (II) at 141, and,
RCW 13.04.021; Also, Posey (II) at 136-37, citing, Campbell at 775; and, Dillenburg v. Maxwell, 70 Wn.2d 331,
352,413 P.2d 940, 422 P.2d 783 (1966).

3 WA CONST. Art. IV, §6, and, RCW 2.08.010; Posey (II) at 135; Werner at 492-93; Dillenburg at 351; See also,
State v. Kassner, 5 Wn. App. 2d 536, 540, 427 P.3d 659 (2018), citing, Posey (Il) at 135; State v. Golden, 112 Wn.
App. 68, 73, 47 P.3d 587 (2002), citing Werner at 492; and, State v. Prichard, 79 Wn. App. 14, 19-20, 900 P.2d 560
(1995). Constitutional jurisdiction is not dependent on age or result. Posey (1I) at 139.

4 Posey (II) at 140, citing, Werner at 496.
> Posey (11) at 142. Per Posey (1I), adult superior court retains jurisdiction to sentence a juvenile case even after age

21, but, actual confinement cannot be served after 21, in adult jail, or Dept. of Children, Youth, and Families
(D.C.Y.F.) Rehabilitation. See, RCW 13.40.300(3), and, State v. Bourgeois, 72 Wn. App. 650, 657-58, 866 P.2d 43

Juvenile Age Jurisdiction — Todd Dowell, Kitsap County Page | 31
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2. EXCLUSIVE ORIGINAL JURISDICTION OVER “JUVENILES” IS STATUTORY?®

a. Terms “jurisdiction” & “juvenile court jurisdiction” are used casually
in this context’

(1) Juvenile court is not a separate court from superior court.?

(2) Juvenile court jurisdiction is not constitutional; it is a procedure to
which “juveniles” are entitled to before being treated as adults.’

(3) Legislature has the sole power to define the scope of statutory juvenile
jurisdiction.!®

(4) Juvenile jurisdiction requires a “juvenile” be adjudicated and
processed under the statutory procedures and rights intended for
juveniles.!!

(5) RCW Title 13, The Juvenile Justice Act, sets forth the primary
procedures and rights which constitute juvenile court jurisdiction.!?

b. Violation of juvenile court jurisdiction is nothing more than a statutory
due process violation'

(1994)[“...RCW 13.40.300(1) represents a limit on the authority to confine a juvenile rather than a limit on the juvenile
court's ability to enter a disposition. This result avoids an interpretation of the statute that would require juvenile
courts to impose sentences that are not contemplated by the Juvenile Justice Act.” Bourgeois, 72 Wn. App. at 658.
Note: Though juvenile jurisdiction to sentence normally ends at age 21, pursuant to RCW 13.04.030(1)(e)(v)(C)(1),
the juvenile court retains jurisdiction up to age 25 for any case returned to juvenile court for disposition pursuant to a
failed auto-adult charge after age 18 under RCW 13.40.300(3)(d).].

6 RCW 13.04.030(1)(e); Watkins, 191 Wn.2d at 536; State v. Dion, 160 Wn.2d 605, 609, 159 P.3d 404 (2007).

7 Maynard, 183 Wn.2d at 263, citing, Posey (II), 174 Wn.2d at 141[“Properly understood, then, Title 13 RCW entitles
a juvenile to the protections of the JJA requires the juvenile division of the superior court to apply the JJA, with some
exceptions, to a juvenile defendant, and authorizes the curt to extend the act beyond a defendant’s 18" birthday for a
variety of explicit reasons.” Maynard, supra ]; Dillenburg, 70 Wn.2d at 352-53; See also, Posey (II), 174 Wn.2d at
137-38, which cites Dillenburg, supra, and identifies the third exclusive element of juvenile court jurisdiction
identified in Werner, supra, based on statutory procedure; not constitutionally based jurisdiction, and, therefore, not
“jurisdiction” in the traditional sense. Posey (1I), supra.

8 Posey (Il) at 137, citing, Werner, 129 Wn.2d at 137; and, Dillenburg at 352.

9 RCW 13.40.010; In Re Boot, 130 Wn.2d at 570; citing, In re Gault, 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed. 527 (1967);
Werner, 129 Wn.2d at 492-93; State v. J H., 96 Wn. App. 167, 173, 978 P.2d 1121, review denied, 139 Wn.2d 1014
(1999).

10 watkins at 546.

1T RCW 13.40.010(2); State v. Anderson, 83 Wn. App. 515, 518, 922 P.2d 163 (1996), citing, Dillenburg at 351-53;
and, Werner at 492-93.

12 RCW 13.40.010; See, State v. Brestoff, 1 Wn. App. 2d 923, 930, 407 P.3d 1195 (2018), and, State v. T.C., 99 Wn.
App. 701, 707, 995 P.2d 98, 102 (2000).

13 Gault at 30-3 1; See also, Boot, 130 Wn.2d at 570, citing, Gault, supra. Note that failure of juvenile court jurisdiction
is merely a failure of due process for juveniles, in particular, failing to provide a hearing before treating a juvenile as
an adult offender. See, Dillenburg at 353-54.
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c. The primary statutory due process right granted to a “juvenile” is a
declination hearing before being treated as an adult offender'

d. Absent statutory authority to the contrary, statutory jurisdiction
belongs to the juvenile court and cannot be waived nor ignored by
anyone, including the juvenile unless the court independently
approves!’

II. THE CHRONOLOGICAL SCALE OF JUVENILE AGE JURISDICTION

A. JUVENILE DUE PROCESS AGE SCALE FROM BIRTH INTO ADULTHOOD'®

[

Birth Age 8 Age 12 Age 18 Age2l +

1

\/
v
1
1

VIEWED AS A HOLISTIC “SCALE” WITH RELEVANT AGE POINTS

B. BIRTH THRU ELEVEN YEARS: IN-CAPACITY!?

1. TRADITIONAL “INFANCY” DEFENSE NOW CODIFIED IN RCW 9A.04.050'8
a. Capacity is not an element of an offense!®

b. Capacity is a jurisdictional due process requisite to properly adjudicate
a juvenile case?’

14 State v. Saenz, 175 Wn.2d 167, 174, 283 P.3d 1094 (2012)[citations omitted].

15 Inre Dalluge, 152 Wn.2d 772, 782, 100 P.3d 279 (2004) [“Therefore, even where Washington courts have found
the juvenile waived his or her right to proceed in juvenile court, adult criminal court jurisdiction was not proper until
either the juvenile court also waived its jurisdiction or the adult criminal court confirmed that the juvenile court would
have waived its jurisdiction in that case.” Id.].

16 The scale provides a “holistic” approach to juvenile jurisdiction beginning with capacity, then listing points of age
relevant to juvenile jurisdiction, and ending in residual jurisdiction post 18. There are good reasons to include capacity
as a jurisdictional issue rather than addressing it in the same arena as mental competency. As discussed in this outline,
the presumption of incapacity from birth to age 12 is based on chronological age regardless of actual knowledge or
intent, and, is only a jurisdictional impediment; not an element of the offense. However, the issue of capacity is related
to mental competency as some researchers suggest youthful age may contribute to a juvenile’s inability to understand
proceedings and to assist their attorney. See, Thomas Grisso, Lawrence Stinberg, Jennifer Wollard, Elizabeth
Cauffman, Elizabeth Scott, et al. Juveniles Competence to Stand Trial: A Comparison of Adolescents’ and Adults’
Capacities as Trial Defendants. 27 L. Hum. Behav. 333 (2003).

17 Juveniles between the ages of birth and 12 years of age are presumptively incapable of committing an offense.
RCW 9A.04.050; State v. J.P.S., 135 Wn.2d 34, 37, 954 P.2d 894 (1998).

18 State v. 0.D., 102 Wn.2d 19, 22-23, 685 P.2d 557 (1984).
19 Idat24.
20 Golden, 112 Wn. App. at 77 (citations omitted).
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c. Court retains constitutional subject matter and personal jurisdiction to
hear the case absent a capacity finding?!

1. AGE 0-7 PRESUMPTIVE INCAPABILITY: Incapable of knowing the act is wrong??
2. AGE 8-11 PRESUMED INCAPABLE: Presume they can’t know the act is wrong??
a. Presumption can be removed by holding a capacity hearing?*
b. Seven factors the court considers for determining capacity:?’
(1) The nature of the crime;2°
(2) The child's age and maturity;
(3) Whether the child shows a desire for secrecy;
(4) Whether the child admonished the victim not to tell;
(5) Whether there is prior conduct similar to that charged;
(6) Whether any consequences attached to the prior conduct; and
(7) Whether the child acknowledged that, at the time of the act, he or she

knew the conduct was wrong and could lead to detainment.?’” But
knowledge of illegality is not necessary.?

21 Kassner, 5 Wn. App. 2d at 540; also, State v. Gilman, 105 Wn. App. 366, 369, 19 P.3d 1116 (2001)(further citations
omitted), holding a juvenile court retains constitutional subject matter and personal jurisdiction over the child which
implies the right of the court to hear and determine preliminary matters such as bail, conditions of release, and other
issues sans adjudication on the merits.

22 RCW 9A.04.050.

B 1.

2414,

25 JP.S. at 38-39, citing, State v. Linares, 75 Wn. App. 404, 415, 880 P.2d 550 (1994), and, State v. Erika D.W., 85
Wn. App. 601, 605, 934 P.2d 704 (1997).

26 J.P.S. at 38; Linares at 414, fn. 12 (“To the extent that society's moral judgment does not necessarily coalesce with
its legal standards, the nature of the charged crime is relevant to the evaluation of a child's appreciation of the
wrongfulness of his or her conduct. The more intuitively obvious the wrongfulness of the conduct, the more likely it
is that a child is aware that some form of societal consequences will attach to the act. By way of example, a lesser
amount of evidence may be required to rebut the presumption that a child does not appreciate the wrongfulness of
stealing than to rebut the presumption where certain sexual offenses are involved.” Id).

27 J.P.S.,,135 Wn.2d at 37-39.

28 Id at 38.
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¢. Procedural requirements for capacity hearings

(1) Evidence rules are relaxed for capacity hearings and can include
evidence and statements otherwise inadmissible at trial.2°

(2) Evidence may include testimony of those acquainted with the child,
including experts.3?

(3) Must hold capacity hearing within 14 days of first court appearance
unless cause for extending time can be found.?!

(4) Remedy for failure to hold within 14 days? — Dismiss only if no cause
to extend and prejudice results.??> Otherwise, may be held any time

prior to entry of disposition absent a prior demand.?3

(5) Court retains jurisdiction to hold a capacity hearing; but not authority
to enter final judgment until capacity determined.3*

(6) The state has the burden of proving capacity.>> Burden of proof is by
clear and convincing evidence.3¢

(7) Remedy for lack of capacity is dismissal.?’
(8) Sex offenses are more difficult to prove capacity.?®
(9) Capacity finding must be specific to each crime or “act” charged.?®

You won’t be able to add crimes later if they were not addressed
during the capacity hearing.

29 ER 1101; Linares, 75 Wn. App. at 409.

30P.S. at39.

31 jucr 7.6(e); Gilman, 105 Wn. App. at 368 (2001). Note: The ability to continue for cause is not mentioned in
JuCR 7.6; instead a continuance for cause shown must be argued under CR6(b). Per JuCR 1.4(b) adult criminal rules

apply to juvenile proceedings where not inconsistent. Per CrR 8.1, CR6(b) applies to the criminal rules, and thus the
juvenile rules as well. State v. B.P.M., 97 Wn. App. 294, 300, 982 P.2d 1208 (1999).

32 Gilman at 370, citing, B.P.M. at 301. Note that an unpublished decision in 2012 out of Div. II held failure to properly hold
a capacity hearing within the 14-day time period can be governmental misconduct allowing dismissal under CrR 8.3(b).

33 State v. J.B., 91 Wn. App. 659, 662, 958 P.2d 368 (1998).

34 1d; Golden, 112 Wn. App. at 77 (citations omitted). The court’s jurisdiction or authority to act on the case is strictly
limited to dismissing the case until capacity is established. /d.

33 State v. T.E.H.,91 Wn. App. 908, 913, 960 P.2d 441 (1998).
36 0.D., 102 Wn.2d at 26.

37 Golden at 77.

38 J.P.S., 135 Wn.2d at 38; See also, fn. 26 in this document.
39 RCW 9A.04.050; J.P.S. at 37.
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(10) Where applicable, competency hearing precedes any capacity
hearing.*

(11) Capacity inapplicable to diversion unless the diversion is going to be
considered criminal history later.*!

(12) Incapacity for sexually aggressive youth requires a CPS referral from
the prosecutor.?

(13) No RCW 10.73.090 time bar on collateral attack of judgment based
on lack of a capacity finding.*3

d. Presumption extends to waiver of rights - to be done by parent*

C. TWELVE TO SEVENTEEN YEARS: CAPACITY - Presumptive culpability.®> Age for
capacity is strictly chronological; regardless of mental age*®

D. EIGHTEEN YEARS AND BEYOND: ADULT —Jurisdiction vests in the adult court.*’ Juvenile
court jurisdiction normally lapses because at age 18 an offender is no longer a “juvenile”*

1. NO JUVENILE JURISDICTION FOR CRIMES COMMITTED POST 18

2. NO JUVENILE JURISDICTION PAST AGE 21 FOR SUPERVISION IN MOST
CASES;*? AGE 25 FOR CERTAIN CRIMES COMMITTED AT AGE 16 OR 17.5!

40 While there is no case on point, competency goes first as the juvenile must be competent in order to assist counsel
at the capacity hearing. Competency procedures are mandatory and failure to observe them violates due process. In
re Fleming, 142 Wn.2d 853, 863, 16 P.3d 610 (2001)(further citations omitted). Unlike capacity, an order for
competency evaluation automatically stays proceedings until competency is determined. JuCR 7.8(e)(1). Further,
because the issue in capacity is mental state at time of offense, it can even be determined post adjudication. J.B., 91
Wn. App. at 662. But you never know if the kid is competent at the time of the capacity hearing unless you hold a
competency hearing first.

41 State v. Haaby, 51 Wn. App. 771, 774, 755 P.2d 189 (1988).

2 Rcw 26.44.160(2). See also, RCW 26.44.020(23) and RCW 74.13.075 for a definition of “sexually aggressive
youth” as it applies to the statutory requirement.

43 Golden, 112 Wn. App. at 77.

44 RCW 13.40.140(10).

45 RCW 9A.04.050.

46 State v. Jamison, 23 Wn. App. 454, 460, 597 P.2d 424 (1979).

4T RCW 13.04.030(1)(e); State v. Ring, 54 Wn.2d 250, 253-54, 339 P.2d 461 (1959).

48 RCW 13.40.020(15); State v. Calderon, 102 Wn.2d 348, 350-51, 684 P.2d 1293 (1984).

49 RCW 13.40.300(5); Maynard, 183 Wn.2d at 263; State v. Binford, 90 Wn.2d 370, 374-75, 582 P.2d 863 (1978).
0 RCW 13.40.300(4); Bourgeois, 72 Wn. App. at 657-58.

SIRcw 13.40.300(3)(c)(ii) and RCW 13.40.193(3)(b). Note: Basically any 16 or 17 year old who commits Robbery
in the First Degree, Drive by Shooting, or, any violent offense while alleged to be armed with a firearm may be
committed and supervised up to age 25.
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3. JUVENILE JURISDICTION MAY EXTEND PAST AGE 21 FOR THE ENFORCEMENT
OF ANY LEGAL FINANCIAL OBLIGATIONS?2 AND BEYOND BY EXTENSION?3

III. STATUTORY DEFINITION OF “JUVENILE” FOR JUVENILE JURISDICTION

A. Two REQUIREMENTS ESTABLISH “JUVENILE” FOR JURISDICTIONAL PURPOSES>*

UNDER THE AGE OF 18
— JUVENILE
NOT SUBJECT TO ADULT COURT JURISDICTION

B. UNDER THE AGE OF 18 YEARS?

1. CHRONOLOGICAL AGE;* EVEN IF EMANCIPATED’
2. AGE AT THE TIME OF ADJUDICATION; NOT TIME OF OFFENSE>?
3. “RESIDUAL JUVENILE JURISDICTION”>® — THREE EXCEPTIONS AFTER AGE 18:
a. Order extending juvenile court jurisdiction®
(1) Done prior to turning 18; no nunc pro tunc orders allowed after 18.°!
i. Oral extension prior to 18 allows a written nunc pro tunc order.%?

ii. Successive extensions allowed prior to expiration of initial order.53

2 RCW 13.40.300(3)(e); RCW 13.40.190, and RCW 13.40.192. State v. Brady, 154 Wn. App. 189, 197-98, 224 P.3d
842 (2010) [Jurisdiction for legal financial obligations is ten years past disposition or age 28, whichever comes first].

3 RCW 13.40.190(1)(d); Note: The period for enforcing LFO’s may be extended by separate order if entered prior
to expiration of the initial time period for jurisdiction. Brady at 198 (further citations omitted).

34 RCW 13.40.020(15).

35 RCW 13.40.020(15).

36 14.

STRCW 13.64.040.

38 Calderon, 102 Wn.2d at 351-52; Ring, 54 Wn.2d at 254.

39 «“Residual Juvenile Jurisdiction” describes three conditions under which a person 18 years of age or older may
remain under the jurisdiction of the juvenile court despite the fact they are no longer a “juvenile” as defined by RCW
13.40.020(15).

60 RCW 13.40.300(3)(a).

61 1d; State v. Nicholson, 84 Wn. App. 75, 78, 925 P.2d 637 (1996), citing, State v. Rosenbaum, 56 Wn. App. 407,
411-412, 784 P.2d 166 (1989).

62 State v. Hendrickson, 165 Wn.2d 474, 479, 198 P.3d 1029 (2009).
63 RCW 13.40.300(3)(a)(iii).
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(2) Done while “proceedings are pending” in juvenile court.t*

i. After filing the information in juvenile court.®®
ii. Arrest grants court authority for a 72-hour pre-file extension.5°

(3) Must be in writing.%” With reasons (no boilerplate conclusions).

(4) Requires a hearing (ex-parte extensions may be problematic).®
(5) Only affects the case extended (not others).”

(6) Does not provide juvenile jurisdiction for new crimes post 18.7!
(7) Extension terminates upon dismissal of the case.”

(8) May not extend past age 21.73 Unless a specific expiration date is
otherwise specified, the extension expires at age 21 by default.”

64 RCW 13.40.300(3)(a); Dion, 160 Wn.2d at 609. See also, State v. Manro, 125 Wn. App. 165, 104 P.3d 708 (2005),
where a 17-year-old charged under exclusive adult jurisdiction is not entitled to an order extending juvenile court
jurisdiction by statute because proceedings are not “pending” in juvenile court. Manro, at 171. The request was based
on the possibility of the defendant turning 18 in adult court and being convicted of a non-exclusive adult offense. /d
at 710. Since Manro, there is now automatic extension of juvenile court jurisdiction post age 18 for failed automatic
adult jurisdiction thereby addressing the possibility the defendant could turn 18 in the interim. See, RCW
13.04.030(1)(e)(v)(C)(II).

85 JuCR 7.1; Dion at 609.

6 1d at 610.

67 13.40.300(3)(a); State v. Nicholson, 84 Wn. App. at 78.

68 In re Matter of Morris, 19 Wn. App. 613, 615, 576 P.2d 1333 (1978).

9 Morris, supra, suggests the juvenile be present and represented by counsel at the time a court considers extending
jurisdiction: “If the prosecutor wishes to pursue the extension of jurisdiction, the juvenile shall be represented by
court-appointed counsel, and have a right to be present at the hearing. Both Mr. Morris and his counsel shall be given
adequate notice of the date, time and purpose of the hearing and a court reporter shall be present at the hearing.” /d at
615.

70 Binford, 90 Wn.2d at 374; See also, State v. Bushnell, 38 Wn. App. 809, 811, 690 P.2d 601(1984).
"1 1d at 810; RCW 13.40.300(5).

2 Once you dismiss the case, all orders and actions within that matter become a nullity. State v. Schultz, 146 Wn.2d
540, 554, 48 P.3d 301 (2002), citing, People v. Bleau, 718 N.Y.S.2d 453, 454,276 A.D.2d 131 (2001). While Schultz
dealt with pre-trial release orders, the same logic should include orders extending jurisdiction issued while proceedings
were then pending but are now not pending because the case is dismissed. When a juvenile is no longer detained or
subject to conditions of release, the juvenile court cannot extend jurisdiction under RCW 13.40.300(1)(a) because
proceedings are not pending in juvenile court. Dion at 610. Thus, once dismissed, juvenile jurisdiction can only be
re-established by re-filing an information and then entering a new order extending jurisdiction again when proceedings
are then pending. Id; and JuCR 7.1. Of course, if the defendant turns 18 while the case is dismissed, then you must
re-file the case in adult court as he no longer fits the definition of a juvenile at the time of filing. See, Calderon, supra.
3 RCW 13.40.300(3)(a)(i).

74 RCW 13.40.300(3)(a)(ii).
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(9) Negligent failure to extend can be ineffective assistance requiring
application of the Maynard remedy.”

b. Adjudication of juvenile offense prior to age 187¢
(1) Automatic extension for disposition and supervision.”’

(2) Requires a finding of guilt.”® Deferred dispositions included.”

c. Loss of exclusive adult jurisdiction post age 18%°
(1) Must turn 18 during the pendency of an auto-adult case.?!
(2) Automatic extension to impose juvenile disposition where:
i. Found not guilty of the exclusive adult charge;®” or,
ii. Convicted of non-exclusive offense.®?

(3) Juvenile court jurisdiction extends up to age 25 for the purpose of
imposing a disposition in juvenile court.®* That appears to provide for
jurisdiction to serve to age 25 as well.® Afterwards the adult superior
court will impose the juvenile disposition.?® However after age 25, the
actual sentence cannot be served.?’

75 State v. Maynard, 183 Wn.2d 253, 263, 351 P.3d 159 (2015) [“Here the conduct of Maynard’s counsel fell below
objective standards of reasonableness. She did not notice her client’s impending birthday, even though the information
clearly stated it. Consequently, she did not move to extend the juvenile court’s jurisdiction before he turned 18, not
because of a legitimate tactic but because of an absence of judgment. An attorney who represents a juvenile should
promptly learn his or her client’s birthday because the client may lose the benefits of juvenile prosecution if the
attorney does not move to extend jurisdiction before the client turns 18.” Maynard, 183 Wn.2d at 260-61.]. The
Maynard remedy is discussed in this outline at Section IV “Jurisdiction Remedies” on page 23 herein.

76 RCW 13.40.300(3)(b)&(c).

771d; State v. Bennett, 92 Wn. App. 637, 642, 963 P.2d 212 (1998),

78 RCW 13.40.300(3)(b).

79 RCW 13.40.127(4).

80 RCW 13.40.300(3)(d); State v. Posey (I), 161 Wn.2d 638, 647, 167 P.3d 560 (2007).
81 RCW 13.40.300(3)(d); See also, RCW 13.04.030(1)(e)(v)(C)(ID).

82 RCW 13.40.300(3)(d); See also, Posey (I), supra.

8 RrRCw 13.40.300(3)(d). Note: This would include either a jury verdict or plea in adult court to a non-exclusive
offense in adult court where the defendant has since turned 18 during the proceedings.

84 RCW 13.04.030(1)(e)(v)(C)(ID).

85 RCW 13.40.300(3)(c)(i).

86 Srate v. Posey (I1), 174 Wn.2d at 142.
87 See, fn. 5 herein.
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4. TERMINATION OF RESIDUAL JUVENILE JURISDICTION
a. No juvenile court jurisdiction for crimes committed post 18
b. No juvenile court jurisdiction past 21 with few exceptions®’
(1) Exceptions where jurisdiction can extend beyond 21:

i. Legal financial obligations - 10 years past disposition or up to 28
whichever is less, then additional years with extension orders.

ii. Supervision and commitment over dispositions for age 16/17 year olds
who commit A++ offenses (robbery 1 and drive by shooting), or, who

commit violent offenses while armed with a firearm, can extend to age
2591

(2) Termination of juvenile jurisdiction does not terminate collateral
consequences flowing from the conviction (i.e., sex registration, firearm
rights, etc.).??

(3) Termination of juvenile jurisdiction does not terminate collateral orders
flowing from the conviction such as no contact orders.”

5. No CONSTITUTIONAL RIGHT TO JUVENILE COURT**
a. But delay which ends “juvenile” status may violate due process®
b. Includes “negligent” delay as well as intentional®®

(1) Court conducts a “balancing test” to determine delay violations.?’

88 RCW 13.40.300(5); Maynard at 263; In Re Carson, 84 Wn.2d 969, 972, 530 P.2d 331 (1975).
89 RCW 13.40.300(4).

9 RCW 13.40.300(3)(e); RCW 13.40.190; RCW 13.40.192; In Re Brady, 154 Wn. App. 189, 197-98, 224 P.3d 842
(2010).

91 RCW 13.40.300(3)(c)(ii) and RCW 13.40.193(3)(b).

92 State v. Acheson, 75 Wn. App. 151, 156, 877 P.2d 217 (1994).

93 State v. W.S., 176 Wn. App. 231, 243, 309 P.3d 589 (2013).

94 Watkins, 191 Wn.2d at 538; State v. Dixon, 114 Wn.2d 857, 860, 792 P.2d 137 (1990), citing, State v. Sharon, 33
Wn. App. 491, 494, 655 P.2d 1193 (1982), affirmed, 100 Wn.2d 230, 688 P.2d 584 (1983).

95 Calderon, 102 Wn.2d at 352-53, citing, United States v. Lovasco, 431 U.S. 783,97 S.Ct. 2044, 52 L.Ed. 752 (1977).
See also, Dixon at 860; State v. Lidge, 11 Wn.2d 845, 848, 765 P.2d 1292 (1989); State v. Alvin, 109 Wn. App. 602,
604, 746 P.2d 807 (1987); and, State v. Hodges, 28 Wn. App. 902, 904, 626 P.2d 1025 (1981).

96 State v. Oppelt, 172 Wn.2d 285, 292, 257 P.3d 653 (2012).

7 Oppelt, 172 Wn.2d at 295. The “test” was first adopted in Calderon, supra. See, Oppelt at 290 (further citations
omitted).
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i. First, determine whether any prejudice to the defendant.”®
ii. Then determine if there are reasons for the delay.*®
iii. Balance both to see if “fundamental concepts of justice” violated.!?
(2) Deliberate delay to circumvent jurisdiction is a presumptive violation.!%!

(3) Delays found to be justified:
i. Investigations'%?

ii. Lab work!®

iii. Lengthy drug sting operations!®

iv. Scheduling (illness, training, vacation, etc.)!%

v. Sequential prosecution!%

vi. Routine administrative office process!?’

8 In the juvenile context the minimal prejudice requirement is satisfied whenever delay results in a loss of juvenile
court jurisdiction. Dixon 114 Wn.2d at 861; Alvin, 109 Wn. App. at 604, citing, Calderon, 102 Wn.2d at 352-53. As
the Court in Calderon stated: “Jurisdiction in juvenile court undoubtedly offers an offender numerous benefits,
including avoiding the stigma of an adult criminal conviction and receiving less harsh penalties. When, as here, a
youth commits an offense discovered 5 months before his 18th birthday, yet charges are not filed until after that
birthday, a very real concern is raised about the pre-accusatorial delay. The juvenile will have been denied
adjudication in juvenile court, or, at the very least, will have lost the opportunity to argue against declination from
juvenile jurisdiction. We note that appellant's criminal history makes it very unlikely that any juvenile court would
have retained jurisdiction over these offenses. Nevertheless, we will assume that when a delay in bringing charges
prevents the juvenile court from making the jurisdictional decision, the offender has carried his burden of showing the
minimal prerequisite of prejudice.” Calderon at 352-53 (further citations omitted). Also, see, State v. Saenz, 175
Wn.2d at 173, which discusses the numerous protections and benefits offered by the juvenile justice system.

99 Even where the state fails to explain or provide reasons, establishing prejudice alone is insufficient to prove a due
process violation without determining whether fundamental concepts of justice are violated in light of the delay. State
v. Oppelt at 293-94, abrogating, State v. Frazier, 82 Wn App. 576, 589, 918 P.2d 964 (1996).

100 Oppelt at 294-95, citing, Calderon at 354. Balancing prejudice with the reasons for delay assists the court in
ultimately determining whether fundamental conceptions of justice within our political and civil institutions would be
violated by allowing prosecution. Oppelt at 295.

101 Abvin, 109 Wn. App. at 604 (citations omitted); See also, Calderon at 353, citing, State v. Scurlock, 286 Or. 277,
593 P.2d 1159 (1979). The presumptive due process violation is based on the fundamental concept of justice that
empowers the court, not the prosecutor, to determine the appropriateness of remanding the juvenile to adult court.
See, Scurlock, 286 Or. at 281-82.

102 1idge, 11 Wn.2d at 850.

103 Calderon at 354.

104 State v. Robbers, 46 Wn. App. 558, 564-65, 731 P.2d 522 (1986).
105 41vin at 606.

196 Dixon, 114 Wn.2d at 861.

107 State v. Anderson, 46 Wn. App. 565, 569-70, 731 P.2d 519 (1986). In Anderson, supra, a 15-day delay between
receiving the police report and defendant’s 18% birthday was found to be reasonable because, under normal procedures,
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(4) Local rules and/or office filing standards can avoid problems.!%®

c. Prosecutorial delay analysis is not applicable to loss of jurisdiction due to
defense counsel’s inability to extend juvenile jurisdiction so long as the
charge is properly filed in juvenile court and sufficient time exists for
application of a written extension order.!?

d. Delay probably not subject to collateral attack after one year'!?

C. Not SUBJECT TO ADULT COURT JURISDICTION 11!

There are three ways to be subject to adult court even if you are under age 18:
1. CERTAIN LICENSING OFFENSES (AND INFRACTIONS) BY 16 & 17 YEAR OLDS'!?
a. Non-felony traffic, fish, boat, game off./inf. or civil infractions!!?
(1) File in district or municipal court.!

(2) 16 or 17 at the time of the offense/infraction (not time of filing).'!3

it could not be filed on time. The court held the prosecutor is not required to create special procedures or “rush file”
an individual case just because a kid is about to turn 18. Id.

108 Many counties across the state have internal policies and procedures regarding the length of time a law enforcement
report may sit on a deputy prosecutors desk before it is reviewed; even if it is not charged due to a proper reason such
as a necessity for further investigation.

109 Maynard, 183 Wn.2d at 260. According to Maynard, the Oppelt three-pronged delay test is inapplicable if the
charge is filed in juvenile court and there is time to extend jurisdiction, but, for whatever reason, jurisdiction is not
extended and the case is refiled in adult court. Maynard at 260, citing, State v. Maynard, 178 Wn. App. 413, 315 P.3d
545(2013), and, Oppelt, supra; See also, Maynard, 178 Wn. App at 417, citing, Calderon and, Oppelt, supra [“The
concept of ‘preaccusatorial delay’ means before the accusation, or, stated another way, delay before the charging.”
Maynard, 178 Wn. App. at 417 (further citations omitted). But keep in mind the facts in Oppelt involved an adult
case timely filed with no statute of limitation or jurisdiction loss; yet prosecutorial delay remained an issue.

10 State v. Weber, 183 Wn.2d 71, 82-83, 349 P.3d 820 (2015).

1 rcw 13.40.020(15). Note the phrase “not otherwise under adult court jurisdiction”, in 13.40.020(15), always
relates to a person under the age of 18 who is otherwise subject to adult court for an offense strictly by operation of
statute. State v. Mora, 138 Wn.2d 43, 51, 977 P.2d 64 (1999). However, the phrase does not preclude the possibility
of concurrent jurisdiction, where a person of any age might be under juvenile court jurisdiction for one offense and
adult court jurisdiction for another. In Re Smiley, 96 Wn.2d 950, 957, 60 P.2d 7 (1982); Bushnell, 38 Wn. App. at
811. Thus, adult court jurisdiction in one case does not necessarily eliminate juvenile court jurisdiction for all cases.
Smiley at 955; See also, State v. Oreiro, 73 Wn. App. 868, 872, 871 P.2d 666 (1994).

112 Note the “licensing” exception to juvenile court jurisdiction is based on the concept that a youth licensed to do
something an adult can do should be held to the same standard as the adult. State v. Kravchuk, 86 Wn. App. 276, 280,
936 P.2d 1161 (1997).

113 RCW 13.04.030(1)(e)(iii).

114 RCW 13.04.030(1)(e)(iii).

115 Id.

Juvenile Age Jurisdiction — Todd Dowell, Kitsap County Page | 42
WAPA 2019 (Rev. 08/26/2019)



(3) Includes tobacco/vape infractions for 16 & 17-year old defendants.!!6

(4) Juvenile jurisdiction ok if charge related juvenile offense is committed
during the same incident.!!”

b. What about tobacco/vape possession for age 15 and under?
(1) The tobacco & vape statutes specify Dist./Muni Ct. Jurisdiction.!!8
(2) Title 13 limits the jurisdictional breadth of these statutes.'!®
i. Juvenile jurisdiction is not specifically mentioned.!?°
ii. Can divert or file infractions in juvenile court under Title 13.12!
iii. Intent and purpose of the Juvenile Justice Act instructive.!??
2. JUVENILE COURT DECLINES ITS EXCLUSIVE JURISDICTION!23
a. This is a “person based” decision for any age!?*
(1) Charge itself does not automatically result in adult jurisdiction.!?
(2) Jurisdiction starts in juvenile court, and then fransfers to adult court.!?6

(3) Decline hearings are strictly statutory; there is no right to hold a decline
hearing outside of the statutory requisites allowing for one.!?’

116 Both class C civil infractions per RCW 70.155.080 (tobacco) and RCW 70.345.140 (vapor products).

17 RCW 13.04.030(1)(e)(iii). Note: Related means the offense must “arise out of the same event or incident” as the
licensing offense. Id.

118 RCW 70.155.080 for tobacco; RCW 70.345.140 for vapor products.

119 See, RCW 13.04.030(1)(e) which grants exclusive juvenile court jurisdiction for all juveniles who commit offenses
and violations, and, RCW 13.04.450 which makes Title 13 the exclusive authority for the disposition of all juvenile
offenses unless another statute specifically states otherwise.

120 Nejther RCW 70.155.080, nor RCW 70.345.140 (vaping), mention juveniles, nor does it prohibit a juvenile court
from handling juveniles.

121 RCW 13.40.250.

122 See, RCW 13.40.010. In addition to the intent of the JJA, common sense would caution one to consider the effects
of placing children under 16 years old into a courtroom full of adult offenders.

123 RCW 13.40.110

124 1d; “In a decline proceeding, the court must focus on the actor, not the act, and must consider the juvenile's past,
future, state of mind, and actions and then balance these factors against the safety, needs, and demands of society.”
Statev. M.A., 106 Wn. App. 493, 504, 23 P.3d 508 (2001), citing, In re Harbert, 85 Wn.2d 719, 726, 538 P.2d 1212
(1975), quoting, Miller v. Quatsoe, D.C., 332 F.Supp. 1269, 1275 (E.D.Wisc. 1971); Accord, Kent v. U.S., 383 U.S.
541, 554, 86 S.Ct. 1045, 16 L.Ed. 84 (1966).

125 Mora, 138 Wn.2d at 53, citing, Boot, 130 Wn.2d at 565 n. 7; Harbert at 726.

126 RCW 13.40.110(3); Dalluge, 152 Wn.2d at 780.

127 Watkins, 191 Wn.2d at 540-41.
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(4) Decline transfer hearings are constitutional.

i. No equal protection issues.'?8

ii. No Blakely/Apprendi issues involved (i.e., right to jury).!?
(5) Court must find decline in best interest of the juvenile or the public.!3°
(6) Court uses Kent factors to justify the best interest finding.'3!

i. The eight Kent factors'3? are:
One: Seriousness of the alleged offense;
Two: Whether aggressive, violent, premeditated, or willful;
Three: Whether against persons or property
Four: Prosecutorial merit (probable cause);
Five: Presence of adult co-suspects (one court);
Six: Sophistication and maturity;
Seven: Criminal record and history (including contacts);
Eight: Availability for safety and rehabilitation in juvenile.

ii. Failure to consider the Kent criteria is reversible error.!33
iii. Finding does not need to be supported by all eight Kent criteria.!3*
iv. Finding not limited to conditions at the time of the incident.!3>

v. Finding is by a preponderénce of evidence.!3¢

128 11y re Hegney, 138 Wn. App. 511, 530-31, 158 P.3d 1193 (2007).

129 State v. Childress, 169 Wn. App. 523, 528, 280 P.3d 1144 (2012), citing, Hegney at 527-28. No authority since
Hegney would otherwise implicate Apprendi. See, Childress at 529-32 (further citations omitted). See also, State v.
H.0., 119 Wn. App. 549, 554, 81 P.3d 883 (2003).

130 RCW 13.40.110(3); Saenz, 175 Wn.2d at 175; Dalluge , 152 Wn.2d at 780; State v. Bailey, 179 Wn. App. 433,
443,313 P.3d 483 (2013), citing, Saenz at 179. Note: The public’s interest alone can justify the decision to decline.
State v. Toomey, 38 Wn. App. 831, 836 n. 4, 690 P.2d 1175 (1984), review denied, 103 Wn.2d 1012, cert. denied, 471
U.S. 1067, 105 S.Ct. 2145, 85 L.Ed.2d 501 (1985).

131 Hegney at 529 n. 8, citing Kent 383 U.S. at 566, and, State v. Williams, 75 Wn.2d 604, 606-07, 453 P.2d 418
(1969).
132 Kent at 566-67.

133 1.0, 119 Wn. App. at 557; M.A., at 498; State v. Stevenson, 55 Wn. App. 725, 735, 780 P.2d 873 (1989); Toomey
at 834.

134 State v. Furman, 122 Wn.2d 440, 447, 858 P.2d 1092 (1993); Toomey at 834.
135 In Re Harbert, 85 Wn.2d at 726.

13Childress, 169 Wn. App. at 532; Stevenson, 55 Wn. App. at 736; Toomey, 38 Wn. App. at 834; State v. Jacobsen,
33 Wn. App. 529, 531, 656 P.2d 1103 (1982).
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vi. Finding is discretionary with the court.!?’
vii. Finding must be supported by substantial evidence.!38
viii. Lack of any court record presumes no decline hearing occurred.!3°
(7) Decline hearing procedural issues:
i. Hearing is usually discretionary but limited to charge and age.!*’
- 15 and older = Limited to Serious Violent Offense.!4!
- 14 and younger = Limited to Murder.!4?

ii. Hearing is mandatory for any age where the charge is escape and the
juvenile is already serving a minimum sentence to age 21.143

iii. Informal hearing where rules of evidence are relaxed.!**

iv. Necessary before hearing merits or accepting a guilty plea.!*’

137 «p juvenile court's order declining jurisdiction is discretionary and is subject to reversal only if exercised upon a

ground, or to an extent, clearly untenable or manifestly unreasonable.” H.O., 119 Wn. App. at 556.
138 The factual findings supporting decline will not be disturbed as long as supported by substantial evidence. /d.

139 State v. Knippling, 166 Wn.2d 93, 102, 206 P.3d 332 (2009), citing, State v. Golden, 112 Wn. App. at 80. The
juvenile case and adult case cause numbers will be different and thus difficult to match up years later, when the
defendant might seek collateral attack on the validity of the adult judgment. To ensure a continuity of record, it is
advisable to file a copy of the juvenile court’s findings and order of remand, with the juvenile cause number, in the
adult court file at such time as the matter is charged in adult superior court. This will ensure both the juvenile court
file as well as the adult court file contain the record of declination for future cases and scoring, long after the remanded
case is over with and the juvenile case is forgotten.

140 RCW 13.40.110(1); See also, Dalluge at 780; State v. Ramos, 152 Wn. App. 684, 692, 217 P.3d 384 (2009).
141 RCW 13.40.110(1)(a).
142 RCW 13.40.110(1)(b).

143 RCW 13.40.1 10(2) [“Unless waived by the court, the parties, and their counsel, a decline hearing shall be held
when the information alleges an escape by the respondent and the respondent is serving a minimum juvenile sentence
to age twenty-one.” Id.].

144 Harbert at 727-28; Sheppard v. Rhay, 73 Wn.2d 734, 738, 440 P.2d 422 (1968); In re Hegney, 138 Wn. App. 511,
531-32, 158 P.3d 1193 (2007); and, ER 1101(c)(3) [The court in Hegney allowed potentially inadmissible statements,
otherwise subject to suppression at trial, into evidence for purposes of the decline hearing. The Court of Appeals
approved, stating “any statements by the juvenile would be relevant for determining the best interests of the child and
of society. Therefore, even improperly obtained statements by the police are admissible at a decline hearing, even
though they would not be admissible at the substantive trial.” Hegney at 532 (citations omitted)].

145«Our construction of RCW 13.40.1 10(1)(a) prevents the juvenile court only from accepting a guilty plea prior to
the resolution of a decline hearing. The juvenile court can, of course, continue to require juvenile defendants to enter
pleas of guilty or not guilty under RCW 13.40.130(1). In all other respects, the juvenile court retains plenary powers
to perform any procedural requirements necessary to the efficient processing of the case.” State v. Frazier, 99 Wn.2d
180, 186-87, 661 P.2d 126 (1983).
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v. Notice of motion to decline required.

- Need not be formal written notice.!4
- Decline motion does not extend juvenile court jurisdiction.!¥’

v. Counsel required.!*8

vi. Speedy adjudication stayed pending outcome.'#
vii. Must hold 14 days from filing information if it is a felony.!>°
- This is by court rule, not statute.!3!

- Issues with delay caused by out of court summons.!2

- Failing to hold in 14 days of filing probably not an issue.

* Actual declination to adult court required.!>
* Adult speedy must be violated (now impossible).!5*

viii. Court considers relevant reports, facts, opinions, and argument.!

146 1yCR 8.1(c); JuCR 11.2; See also, State v. Fagundes, 26 Wn. App. 477, 481, 614 P.2d 198 (1980).
147 Nicholson, 84 Wn. App. at 79.

148 Kentv. U.S., 383 U.S. at 561-62.

149 JuCR 7.6(d)

150 juCR 8.1(b)

151 Court rules are procedural; statutes are substantive law. State v. Smith, 84 Wn.2d 498, 501, 527 P.2d 674 (1974).
RCW 13.40.110 does not address timing, other than to say the motion for decline may be brought “before a hearing
on the information on its merits.” Thus, the statute implies the hearing can be brought any time prior to adjudication
regardless of when the information was filed. The 14-day juvenile court rule was meant to addresses speedy trial in
adult court, which now appears moot since amendment of the adult court rule on speedy trial now provides the time
for adult trial does not begin to run until the juvenile court remands to adult court (see comment in fn. 154 below).

152 per JuCR 8.1(b), 14 days starts from filing of the information. This can be problematic if the juvenile must be
summonsed to court. To avoid starting the 14 days early, it is suggested that you summons the juvenile to court for
arraignment, then file the information at the time of the arraignment hearing when the juvenile appears. Once filed,
the court can immediately assign counsel and set the decline hearing within the 14-days required by court rule.

153 See, JuCR 7.6(d), and, State v. Hovland, 34 Wn. App. 830, 832 n. 3, 664 P.2d 524 (1983).

154See, State v. Kennison, 25 Wn. App. 396, 399, 607 P.2d 877 (1980), where the court found delay from continuing
decline past the 14 days and used a constructive arraignment date to compute adult speedy trial violations following
declination to adult court. However, since Kennison, court rule CrR 3.3(e)(7) was amended to exclude from the
computation of adult speedy trial “[a]ll proceedings in juvenile court.” Thus, there is no longer any adult speedy trial
time running during the time the matter is pending in juvenile court. With no adult speedy trial violation there is no
remedy for failing to hold the decline hearing within the 14 days specified by JuCR 8.1(b). Still, it is the best practice
to follow the rule to avoid problems, then if necessary negotiate waiver later.

155 RCW 13.40.110(3); See, H.0., 119 Wn. App. at 557-61.
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- Witnesses should include the lead officer (facts), probation
officer (risk assessment and Kent factors), a representative from
D.C.Y F. Rehabilitation and a representative from DOC (discuss
facilities and security options available).!>°

- Compare the punishment ranges for both D.C.Y.F. and DOC

- Strike offense may favor adult since no strikes in juvenile.!>’

- Prior commitments to D.C.Y.F. may favor adult since the kid
has proven him/herself not amenable to rehabilitation.

ix. Written findings justifying decline are required.'8
- Must be specific.!>
- Avoid using “boilerplate” forms.!'®0

- Sufficiency is an issue; but not fatal if oral ruling supports.'®!

x. Decline hearings may be waived with court approval.!®?

156 Remember that whether the Jjuvenile is sentenced as a juvenile or adult, any confinement will be served at a
D.C.Y.F. Rehabilitation facility up to the juvenile’s 25% birthday. See, RCW 72.01.410. Only if the adult time
would extend past age 25 will a Department of Corrections (hereinafter “DOC”) facility be utilized.

157 See, State v. Knippling, 166 Wn.2d at 99-100[“Pursuant to this statute (RCW 9.94A.570 the Persistent Offender
Accountability Act or POAA), a person under the age of 18 years is an offender if the juvenile court has declined
jurisdiction over that person pursuant to RCW 13.40.110 or if the charged crime falls automatically under the
jurisdiction of the superior court pursuant to RCW 13.04.030. In sum, a juvenile defendant is potentially a POAA
‘offender’ when the superior court has jurisdiction over the juvenile by means of an automatic decline, based on the
nature of the crime, or as a result of a declination hearing where the juvenile court waives its jurisdiction.” Knippling
at 99-100, citing In re Pers. Restraint Petition of Dalluge, 152 Wn.2d 772, 780, 100 P.3d 279 (2004) (parenthetical
language added for clarity)].

158 RCW 13.40.110(4); Saenz, 175 Wn.2d at 180-81; Knippling, at 102; State v. Holland, 98 Wn.2d 507, 518, 656
P.2d 1056 (1983).

159 Holland, 98 Wn.2d at 517.
160 74 at 518.

161 74 at 517-18 [“We conclude, therefore, that it is appropriate in this case to look to the entire record, including the
court's oral opinion, to determine the sufficiency of the court's reasons to decline jurisdiction. We are convinced, after
considering the record before us, that the trial court's decision to decline jurisdiction was not improper. While the
lack of written findings is not fatal in this case, we do not approve the omission.” Id at 518].

162 RCW 13.40.110(2); Dalluge, 152 Wn.2d at 780, fn. 3; Ramos, 152 Wn. App. at 693. The term “waiver” here
refers to waiving the legislative mandate in RCW 13.40.110 which prior to June of 2018, required a mandatory decline
hearing for several crimes committed by a juvenile 15 years or older. In June of 2018, the State Legislature reduced
the mandatory requirement for decline hearings to one instance: A respondent charged with Escape who is also serving
a minimum sentence to age 21. That mandatory requirement to hold a hearing may be waived in favor of keeping a
juvenile in juvenile court. However, where the term “waiver” involves waiver of any decline hearing in favor of
declination to adult court by stipulation, whether the hearing is discretionary or mandatory, one needs to use caution.
A strict waiver of juvenile jurisdiction in favor of adult court is highly scrutinized by the Washington State Supreme
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- Requires knowing, intelligent, and voluntary waiver.!63

- Requires an independent determination by the court.!®*

- Requires written findings like any contested hearing.!®’

- Improper waiver to adult court only affects application of
Persistent Offender Accountability Act; not use of
conviction as criminal history for sentencing under the
Sentencing Reform Act.!66

xi. Juvenile jurisdiction terminates when remand order filed.!6”

xii. No right to appeal transfer until case concluded in adult court.!68

xiii. Splitting jurisdiction among counts, though unusual, can occur.'®

Court in the Saenz case. See, Saenz, supra. Though the Court declined to express an opinion where the argument was
not before it, a footnote in Saenz suggests the possibility a decline hearing can never be waived if the juvenile court
transfers a case to adult court (as opposed to retaining juvenile jurisdiction). Saenz 175 Wn.2d at 175, fn. 5. The
Court notes specific language in RCW 13.40.110 providing the juvenile court “affer a decline hearing” may order the
case transferred to adult court. If the language prohibits transfer of a case to adult court unless a decline hearing is
held first, then transfer to adult court is not possible if the hearing is waived. Though dicta, it suggests any waiver in
favor of an agreed transfer to adult court should at minimum entail a court hearing involving consideration of the Kent
factors and entry of written findings by the juvenile court, providing a technical decline hearing by stipulated facts
though the transfer to adult court is uncontested. The decline statute itself, RCW 13.40.110, indicates the juvenile
court “shall consider the relevant reports, facts, opinions, and arguments presented by the parties and their counsel.”
RCW 13.40.110(3). Nothing in that statute requires a contested hearing or presentation of testimony and exhibits
where facts are otherwise stipulated. However, the Washington State Supreme Court in Saenz is concerned with
juveniles waiving their right to a contested decline hearing and the juvenile court ordering declination absent
adherence to some of the procedural due process normally required in contested hearings. See, Saenz, at 179-80. So
while waiver to adult court is allowed, it must be done with careful consideration of due process rights of the juvenile
and the integrity of the declination process. /d.

163 RCW 13.40.140(9); Saenz, 175 Wn.2d at 176-77. This requires a detailed record establishing the juvenile was
informed of the legal rights and ramifications being waived. Id at 178; See also, Bailey, 179 Wn. App. at 487, where
defendant was told the stipulation would result in a strike yet the court failed to explain the legal significance of it.
The Bailey court also suggests the defendant be informed not only of the ramifications in adult court, but also of the
protections offered by the juvenile system. Id.

164 Saenz at 179-80. Transfer is not valid until the court independently determines decline is in the best interest of the
juvenile or the public. /d. “Juvenile court judges are not simply potted palms adorning the courtroom and sitting idly
by while parties stipulate to critically important facts.” Id at 179; Bailey at 488, citing Saenz, supra. See also, Dalluge
at 780 fn. 3&4.

165 RCW 13.40.110(4); Saenz at 178-80; Bailey at 487-88, citing, Saenz at 179.

166 State v. Inocencio, 187 Wn. App. 765, 777, 351 P.3d 183 (2015).

167 Fagundes, 26 Wn. App. at 481.

168 1) Re Lewis, 89 Wn.2d 113, 115, 569 P.2d 1158 (1977).

169 For instance, the court finds one count amenable to juvenile jurisdiction and another contrary to public safety and
appropriate for adult court. One count is kept at juvenile court and one sent down to adult court. Unfortunately, there
is no case law that would prohibit such a result, despite the fact if declination is an examination of the juvenile (not
just the crime), then the court should, in effect, view the kid’s personal traits equal among all charges in a case. But
keep in mind the court is allowed to decline a juvenile based solely on community safety regardless of whether the
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b. Decline is a permanent loss of juvenile status for future offenses!'’°
(1) For all charges filed after the decline of jurisdiction.!”!
i. Even if the offense committed prior to the decline.!”?
ii. Always subject to prosecutorial misconduct and delay issues.!”
iii. Pending juvenile court matters remain juvenile jurisdiction.!”*
iv. Prior sentences and D.C.Y.F. commitments remain concurrent.!”
(2) Exception if the decline charge is reduced or acquittal later in adult.!”6
3. EXCLUSIVE ADULT JURISDICTION (A.K.A. AUTO-ADULT JURISDICTION)!7’

a. Try to avoid use of terms like “automatic decline”, “automatic
remand”, etc. that may otherwise cause confusion.!”®

b. This is a “charge based” jurisdiction for a 16 or 17-year old'”®
(1) Both charge and age specific for adult jurisdiction.

i. Must plead and prove both.!8°

juvenile is amenable to rehabilitation in the juvenile system (see fn. 130 herein). In 2011, a case out of San Juan
County resulted in the court approving a plea deal between prosecutor and defense allowing one charge to go to adult
court for plea and sentence, and, one to stay at juvenile, thereby providing adult parole post age 21. See, San Juan
Journal, Friday Harbor teen sentenced to seven years for mother's murder, Scott Rasmussen, November 2, 2011.
While extraordinary, the prosecutor effectively prevented the possibility of a discretionary decision allowing the kid
to stay in juvenile court on both charges where supervision would terminate at age 21.

170 Sharon, 33 Wn. App. at 495; State v. Mitchell, 32 Wn. App. 499, 500, 648 P.2d 456 (1982).

1 Oreiro, 73 Wn. App. at 872.

172 1d, citing, Calderon, 102 Wn.2d at 351-52 [Juvenile status examined at filing; not time of offense].

173 Oreiro at 872-73.

174 See, Oreiro at 872.

175 Smiley, 96 Wn.2d at 957; “D.C.Y.F.” stands for Department of Children, Youth, and Families which now runs

long term juvenile offender rehabilitation. Prior to July of 2019 juvenile rehabilitation was administered by the
Department of Social and Health Services Juvenile Rehabilitation Administration, aka “JRA”.

176 RCW 13.40.020(15).
177 RCW 13.04.030(1)(e)(v).

178 Terms like “auto-decline” and “auto-transfer” are technically incorrect since there is no “transfer” or “decline” of
juvenile jurisdiction taking place. Jurisdiction begins in adult court; there is no juvenile jurisdiction to begin with
because the offender is not a “juvenile” by definition. RCW 13.40.020(15); Boot, 130 Wn.2d at 562.

179 posey (1), 161 Wn.2d at 647; Mora, 138 Wn.2d at 54.
180 State v. Meridieth, 144 Wn. App. 47, 54, 180 P.3d 867 (2008).
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ii. Incidental non-exclusive crimes may be charged as well.!3!
iii. Pre-trial amendment to non-exclusive lesser offense when:
- Under 18 years old = complete loss of adult jurisdiction.'®?

- Over 18 years old = loss of adult jurisdiction but only for
sentencing. 83

iv.  Post-trial verdict to non-exclusive charge = loss of adult
jurisdiction but only for disposition/sentencing. 134

(2) Preliminary appearance is done by the superior court.!8

181 Boot, 130 Wn.2d at 575. Note: In Boot, the two crimes were incidental to each other. Some would argue the
analysis in Boot suggests all offenses, whether related or not and whether automatic adult, must be charged in adult
court any time there is an auto-adult offense pending, since the offender is not a “juvenile” whenever the juvenile is
under adult court jurisdiction. Id, citing, Calderon, at 351-52, and, the definition of “juvenile” in RCW 13.40.020
[now codified at 13.40.020(15)]. But does the definition of “juvenile” in RCW 13.40.020(15) only exclude a kid
under adult court jurisdiction in an incident; or does it exclude juvenile status for all charges brought? Though some
would argue Boot suggests a bright line rule, the crimes in Boot were related to one another, and, the court found
severing and bi-furcating the two charges between adult and juvenile court improper. Boot at 574-75. If the juvenile’s
offenses are truly not incidental to one another, or are entirely unrelated, it probably doesn’t make sense to have those
in adult court as well. One can argue a 16 year old charged with Assault 1 is still technically a “juvenile” for purposes
of filing a minor shoplift that may have occurred a week earlier because, sans the auto adult proceeding, you would
be required to charge the case in juvenile court, and the legislature intended to treat 16 and 17 year old juveniles as
adults only for certain serious crimes; not unrelated minor offenses. In addition, RCW 13.40.110 now prohibits
declination of non-serious violent offenses. The best advice is to not charge unrelated offenses you would otherwise
charge in juvenile court until the exclusive adult charge is resolved at which time you can still file them in juvenile
court provided the juvenile is not yet 18 years old. In addition, you could send the auto-adult charge back by agreement
of all the parties, including the court, in which case everything gets resolved in juvenile court. See, RCW
13.04.030(1)(e)(v)(C)(11D).

182 Aora, 138 Wn.2d at 54 (“[TThe trial court should have remanded the matter to the juvenile court, at which point
the State still would have had an opportunity to request a decline hearing.” /d.).

183 RCW 13.04.030(1)(e)(v)(C)(I), and, RCW 13.40.300(3)(d)(ii). Note: If the offender turns 18 during exclusive
adult proceedings and thereafter the charge is amended to something non-exclusive, with no remaining exclusive adult
charges, the adult court continues to have jurisdiction to adjudicate non-exclusive offenses due to the offender’s age
being over 18 and there being no ability to extend juvenile court jurisdiction prior to turning 18 (see fn. 64 herein).
However, by operation of statute, upon conviction to a non-exclusive offense, residual juvenile jurisdiction remains
for the juvenile court to enter a juvenile disposition per RCW 13.40.300(3)(d).

184 Upon acquittal of the auto-adult charge with remaining non-exclusive adult charges, or upon verdict to a non-
exclusive charge, jurisdiction for sentencing transfers back to the juvenile court to hold a juvenile disposition even
after. Juvenile court jurisdiction for sentencing is not dependent on the age of the defendant at the time of verdict
either. If defendant has turned 18 years of age during the exclusive adult proceedings, then there is a statutory
automatic extension of juvenile court jurisdiction to sentence in juvenile court post-adjudication if the defendant is
acquitted of the exclusive adult charge and only non-exclusive charges remain. RCW 13.04.030(1)(e)(v)(C)ID) &
RCW 13.40.300(1)(d). If defendant remains 16 or 17 years old at the time of verdict, the case is also returned to
juvenile court for sentencing only as defendant has already been found to have committed the non-exclusive offense.
State v. Posey (I), 161 Wn.2d at 647.

185 Supported by Werner, 129 Wn.2d at 492-95 [i.e., a superior court’s general jurisdiction to act]; JuCR 7.1 [juvenile
jurisdiction invoked only upon filing an information]. However, venue may be irrelevant anyway since the juvenile
court is a division of superior court, which can find probable cause set bail for any crime committed in this state
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(3) No right or ability to hold a declination hearing in adult court.!86
(4) Exclusive adult jurisdiction is Constitutional.!8’
(5) Can’t stipulate to exclusive adult jurisdiction.!88

i. Can stipulate to decline allowed under 13.40.110 with a hearing
and court approval.'®

ii. Can stipulate to juvenile court jurisdiction w/ ct. approval.!*?

IV.  JURISDICTION REMEDIES

A. THE “DILLENBURG HEARING”19!

1. REMEDIES CONVICTION WHERE JURISDICTION IMPROPER PRE-VERDICT!%?
a. Application
(1) Failed decline hearing!%?
(2) Failed exclusive adult at age 16 or 17!
b. Limits on applicability

(1) Remedies adult conviction if jurisdiction improper pre-conviction; not
where exclusive adult jurisdiction fails post-verdict.!®?

regardless of age. Werner, supra.

186 Watkins, 191 Wn.2d at 542(citations omitted); Boor, 130 Wn.2d at 563; State v. Gilmer, 96 Wn. App. 875, 882-
83, 981 P.2d 902 (1999).

187 watkins at 536 & 546-47 (citations omitted); See also, Boot at 566-76, and, State Of Washington v. Houston-
Sconiers, 191 Wn. App. 436, 446, 365 P.3d 177 (2015), affirmed in part at 188 Wn.2d 1 (2017).

188 Dalluge, 152 Wn.2d at 780 fn 4, and, 783-85.
189 RCW 13.40.110; Saenz, 175 Wn.2d at 180-81; Dalluge at 780-82, Ramos, 152 Wn. App. at 693.

190 Rcw 13.04.030(1)(e)(v)(C)(III). Note: This statute allows for an exclusive adult crime to go to juvenile court
upon agreement of all parties and the court but provides no standards upon which to decide and justify the transfer.

191 The name of the hearing is based on Dillenburg v. Maxwell, supra, which first adopts this form of post-adjudication
decline hearing. See, Dalluge at 782-84; Sheppard, 73 Wn.2d at 735-36; and Williams v. Rhay, 73 Wn.2d 770, 771-
72,440 P.2d 427 (1968).

192 Dillenburg, 70 Wn.2d at 355.
193 Dailuge, at 780-82; Hegney, 138 Wn. App. at 534.

194 Meridieth, 144 Wn. App. at 58, citing Dalluge, 152 Wn.2d at 785-86. Note: If the defendant has since turned 18
during exclusive adult proceedings and while the charge remains exclusive adult, they have lost any ability to go back
to juvenile court to adjudicate any reduced charge (See fn. 64); However, the juvenile court retains jurisdiction up to
age 25 to sentence the same per RCW 13.04.030(1)(e)(v)(C)(II) and RCW 13.40.300(3)(d)(ii).

195 Meridieth at 56-57, citing, Posey (I), 161 Wn.2d at 647, and, Dalluge at 785-86.
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(2) Must be no “prejudice” to the defendant.!

(3) After July 2018 there are limits on the type of offenses which qualify
for any decline hearing, including a Dillenburg hearing.'’

c. Hearing venue based on age at time of hearing'*®
2. DILLENBURG’S REMEDY IS BASED ON THE COURT’S DECISION:

a. If remand is appropriate, then the adult conviction stands and
defendant remains sentenced as an adult'®’

b. Ifremand is not appropriate, then a juvenile conviction remains unless
defendant has turned 18 years of age or older?®®

(1) Still under age 18: Conviction stands and the case returns to juvenile
court for disposition?°!

(2) Now over age 18: Conviction vacated and the case goes to adult court
for new trial.2%?

196 Dillenburg at 355; See, State v. Carpenter, 117 Wn. App. 673, 680-82, 72 P.3d 784 (2003), for an example of
prejudice though declination is found sufficient post Dillenburg hearing. In Carpenter the court found prejudice from
the date of conviction, which provided a strike under the POAA, so the court was required to shift the date of
conviction to the date the court found declination appropriate, thereby avoiding prejudice from the strike. /d.

197 prior to 2018, any case and any responded could face declination to adult court by statute. However, since June
7,2018, RCW 13.40.110, the juvenile decline statute limits decline hearings for certain offenses and some based on
the age at the time of proceedings. Dillenburg hearings will only be held if the offense adjudicated outside juvenile
court jurisdiction is one for which the respondent could have faced a statutory decline hearing. Thus, where instances
of failed jurisdiction occur after June 7, 2018, there will be limited cases where respondent could have been subject
to a decline hearing for the offense adjudicated. In cases where respondent could not face a decline based on the
offense and/or age required by statute, the Dillenburg result will not require a hearing and the conclusion will be the
court would not have transferred respondent to the adult superior court.

198 Dillenburg, 70 Wn.2d at 355-56.
199 1d
200 1d
201 Id

202 1g. Note, the date the conviction becomes remedied, and therefore effective, is the date the Dillenburg finding is
entered; not the original date of conviction. If the Dillenburg hearing finds defendant would not have been declined
had a hearing been held prior to conviction, the hearing only remedies due process for purposes of a juvenile
conviction, assuming the defendant is still subject to adjudication in juvenile court at the time the Dillenburg finding
is made. If the defendant has since turned 18, then juvenile court jurisdiction effectively lapsed prior to adjudication,
i.e., prior to the date of the Dillenburg finding. Since defendant turned 18 before adjudication in juvenile court, the
juvenile conviction is now ineffective. The only remaining remedy is to re-file the case in adult court and start over
as though the juvenile turned 18 prior to adjudication in juvenile court without an order extending juvenile court
jurisdiction. Id, citing, State v. Ring, supra.
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B. STIPULATION TO DECLINE OF JUVENILE COURT JURISDICTION

1. ALWAYS REQUIRES KENT FACTOR ANALYSIS2%3
2. COURT MUST APPROVE EVEN IF PARTIES AGREEZ%

3. MISREPRESENTATION OF AGE AS STIPULATION?%
a. Intentional misrepresentation suggests waiver>%

b. Limits on misrepresentation of age as waiver
(1) Must be intentional deception.???
(2) Must be discovered post-verdict.2®
(3) Dillenburg (Kent) style findings are still required.??®
c. Court examination authorized whenever age is in question®!°

(1) Burden starts with the defendant to prove asserted age.?!!

i. Documents such as birth certificates may be produced.?!?

ii. Burden then shifts to state to rebut proof.?!3

203 Saenz, 175 Wn.2d at 179-80; Dillenburg, 70 Wn.2d at 354.

204 Sgenz at 179; Dalluge, 152 Wn.2d at 782.

205 14 at 781, citing, Sheppard, 73 Wn.2d at 739; State v. Mendoza-Lopez, 105 Wn. App. 382, 387-89, 19 P.3d 1123
(2001); Anderson, 83 Wn. App. at 519-20; Nelson v. Seattle Mun. Court, 29 Wn. App. 7, 10, 627 P.2d 157 (1981).
206 Sheppard, 73 Wn.2d at 740; Nelson, 29 Wn. App. at 10-11.

207 Mendoza-Lopez, 105 Wn. App. at 387-89.

208 4nderson, 83 Wn. App at 519-21.

209«we hold, therefore, that the Dillenburg rationale and procedures were properly applied to the instant case and that
the de novo hearing in any case involving a juvenile who challenges the propriety of his being tried in the superior
court on these grounds shall be an inquiry into all the circumstances relating to his having been tried as an adult. Of
course, the purpose of the de novo hearing remains. The court must determine whether, under all the circumstances,
the petitioner should have been dealt with as a juvenile.” Sheppard at 736-37, citing, Kent v. U.S., supra. Note:
Again, it is unclear whether the court can still determine and affirm such a waiver with deception where the decline
statute itself, RCW 13.40.110, would not provide a court to hold a decline hearing in the first instance. Since June of
2018, the circumstances under which a court can decline a case are statutorily limited to certain crimes and certain
ages.

210 RCW 9A.04.050.

2 Mendoza-Lopez at 390, citing, State v. Sandomingo, 39 Wn. App. 709, 712, 695 P.2d 592 (1985).

212 Mendoza-Lopez 105 Wn. App. at 390 fn 4.

213 14 at 390 n. 5, citing, Sandomingo at 712.
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(2) Suggested venue depends on asserted age.?!*

C. THE “MAYNARD” REMEDY FOR FAILED JUVENILE COURT JURISDICTION?!3

1. DEFENSE COUNSEL NEGLIGENTLY FAILS TO EXTEND JUVENILE JURISDICTION2!6

a. Requires juvenile court jurisdiction and time to enter written extension
prior to age 18.27

b. Negligent failure to extend prior to age 18 constitutes ineffective assistance
and deprives offender of the benefits of juvenile court?'

2. REMEDY IS APPLICATION OF TITLE 13 BY THE ADULT SUPERIOR COURTZ!?

V. ADULT SENTENCING OF YOUTHFUL OFFENDERS

A. NO MANDATORY SRA SENTENCING & COURT CAN MITIGATE??

B. MILLER V. ALABAMA LENGTHY SENTENCE ISSUES??!

214 1f the initial jurisdiction is incorrect Sheppard, supra, provides authority for any post-conviction revelation of

juvenile status in adult court, and, likewise, Ring, supra, for adult status in juvenile court, providing a basis in both for
adult jurisdiction later.

215 Named for the case which provides the remedy: State v. Maynard, supra.
216 Aaynard, 183 Wn.2d at 260-61.
217 Id

218 17 at 261 [“An attorney who represents a juvenile should promptly learn his or her client’s birthday because the
client may lose the benefits of juvenile prosecution if the attorney does not move to extend jurisdiction before the
client turns 18.” 1d.].

219 The person is to be placed back in the position of obtaining the Title 13 juvenile process and sentence; but under
the constitutional authority of the superior court instead of the juvenile division of that court. Maynard at 263-64,
citing Posey (1l), supra. The reasoning for keeping the case in adult superior court has to do with the fact there is no
substantive due process right to juvenile court and thus no functional way to get the case back to juvenile court. See,
Watkins, 191 Wn.2d at 543. Therefore, the only functional difference between the adult court imposing a juvenile
sentence and sending the case back to juvenile court is the “dash” 1 case number that remains (i.e., 00-1-00000-00)
because the case cannot be transferred back to juvenile court due to the fact the offender is now over 18 and not a
“juvenile” for purposes of juvenile court. Watkins, supra. Thus, every process and right under RCW Title 13 is
available but done under the adult dash 1 case number instead of a juvenile court dash 8 case (i.e., 00-8-00000-00).
That includes setting an administrative sealing hearing and eligibility for the case to proceed under any available
process in Title 13.

220 Mandatory sentencing and enhancements under the Sentencing Reform Act (SRA) inapplicable to youthful
offenders who commit crimes under the age of 18. State v. Houston-Sconiers, 188 Wn.2d 1, 21, 391 P.3d 409 (2017).

221 Miller v. Alabama, 567 U.S. 460, 473, 132 S. Ct. 2455, 2465, 183 L. Ed. 2d 407 (2012) [Life without possibility
of parole for a youthful offender who commits homicide under the age of 18 requires a hearing with consideration of
the offender’s age and immaturity. 567 U.S. at 479.].
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1. APPLIES EQUALLY TO LIFE SENTENCE AS WELL AS FUNCTIONAL LIFE222

2. MILLER F1x?23 PROVIDES PAROLE HEARING IN MOST CASES?24

3. MILLER F1X MAY SATISFY FUNCTIONAL LIFE SENTENCES UNDER 4™
AMENDMENT.2%

4. PORTION OF MILLER FIX ALLOWING IMPOSITION OF LIFE WITHOUT
POSSIBILITY OF PAROLE FOR JUVENILES VIOLATES WASHINGTON STATE
CONSTITUTION ARTICLE I, §14.2%¢

VI. CONFINEMENT ISSUES —

A. DEPT. OF CHILDREN, YOUTH, AND FAMILIES (D.C.Y.F.) MUST PROTECT YOUNGER
JUVENILE OFFENDERS FROM OLDER ONES??7

B. JUVENILES HELD IN ADULT FACILITIES INSTEAD OF JUVENILE DETENTION

1. LiMITATIONS ON HOLDING JUVENILES IN LOCAL FACILITIES FOR ADULTS?28

222 Statev. Ramos, 187 Wn.2d 420,437,387 P.3d 650, 659 (2017)[Cumulative 85 year sentence on a youthful offender
declined to adult court for multiple murders requires a Miller hearing, but in this case the sentencing court’s earlier
consideration of youth as mitigation minimally satisfied the requirement for Miller and the 8% Amendment.].

223 See, RCW 9.94A.730 and RCW 10.95.030, ak.a. the “Miller Fix” passed in 2014 by the Washington State
Legislature as a comprehensive response to aggravated murder cases affected by Miller, supra, as well as all lengthy
sentencing of youthful offenders. See, Ch. 130, 63 Legislature, Laws of 2014 (S.S.S.B. 5064).

224 The Miller Fix provides the possibility for early release of most youthful offenders serving lengthy sentences. For
all crimes other than Aggravated Murder 1 and/or a determinate plus sex offense, where the crime is committed under
18 years of age, RCW 9.94A.730 provides the ability to obtain parole after serving no less than 20 years. For
Aggravated Murder 1 committed when the youth was under 18, RCW 10.95.030 provides the ability to obtain parole
after serving a minimum sentence of 25 years, unless the youth was 16 or 17 years old at the time of the crime and the
court finds specific factors justifying a sentence of life without the possibility of parole consistent with Miller, supra.
See, RCW 9.94A.730 and RCW 10.95.030.

225 See, State v. Scott, 196 Wn. App. 961, 971-72, 385 P.3d 783, 788 (2016), affirmed at, 190 Wn.2d 586, 416 P.3d
1182 (2018) [Div. I of COA holds Miller fix provides an opportunity for anyone committing crimes under 18 to obtain
parole before their lengthy sentence is served, and, therefore, cures any potential Miller violations. Here, 75 year
sentence on youthful offender convicted of a murder he committed at age 17. COA finds this sentence the functional
equivalent of LWOP without a consideration of defendant’s youth; however, any violation is cured by his ability to
obtain a parole hearing at age 25 through the statutory Miller fix. Note this is a U.S. Constitution 4" Amendment case
analyzing Miller.]

225State v. Bassett, 192 Wn.2d 67, 90, 428 P.3d 343 (2018) [statutory Miller-fix provision allowing youthful offenders
convicted of First Degree Murder to be sentenced to life without possibility of parole or early release violates
Washington State Constitution Art. I, §14 prohibiting cruel and unusual punishment.].

22TRCW 13.40.301.

228 See, RCW 13.04.116 which places time and location restrictions for holding juveniles in adult facilities. The term
juvenile in this context only applies if the child is subject to juvenile court jurisdiction. Otherwise see fn. 230 which
provides authority for juvenile detention of persons under 18 pending adult court.
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2. D.C.Y.F. CAN TRANSFER A JUVENILE TO DOC IN SOME CIRCUMSTANCES??’

C. UNDER 18 YEARS BUT SUBJECT TO ADULT COURT

1. LOCAL JUVENILE DETENTION AUTHORIZED IF UNDER 18230

2. AUTHORITY TO HOUSE YOUTHFUL OFFENDERS AT D.C.Y.F. REHABILITATION
UNTIL AGE 25 WITH PROVISIONS FOR EARLY RELEASE BEFORE AGE 2623!

229 See, RCW 13.40.280; and, Monroe By and Through Broulette v. Soliz, 132 Wn.2d 414, 939 P.2d 205 (1997).

230 5ee, RCW 13.04.030(1)(e)(iii)[authorized use of juvenile detention for cases in district or municipal court]; RCW
13.04.030(4)[authorized use of juvenile detention for cases pending exclusive adult jurisdiction]. Upon transfer to
adult court, the usual limits on detaining those under 18 years old in adult jail do not appear to apply since the offender
is no longer a “juvenile”. See, RCW 13.04.116(2).

231 gee, RCW 72.01.410, which provides authority for D.C.Y.F. Rehabilitation to hold and manage those who are
under age 25 so they may benefit from services. And, see E2SHB 1646, §6, Ch. 322, 66 Legislature, Laws of 2019,
effective July 28, 2019, wherein a person in the custody of D.C.Y.F. under RCW 72.01.410 who has an earned release
date that is after the person's twenty-fifth birthday but on or before the person's twenty-sixth birthday may, after turning
twenty-five, serve the remainder of the person's term of confinement in partial confinement on electronic home
monitoring under the authority and supervision of D.C.Y.F., provided they determine such placement and retention is
in the best interests of the person and the community.
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Capacity of a Juvenile Offender

Capacity of Juveniles to Commit Crimes - 9A.04.050

Children under the age of eight years are incapable of committing crime. Children of eight and
under twelve years of age are presumed to be incapable of committing crime, but this
presumption may be removed by proof that they have sufficient capacity to understand the act
or neglect, and to know that it was wrong. Whenever in legal proceedings it becomes necessary
to determine the age of a child, he or she may be produced for inspection, to enable the court or
jury to determine the age thereby; and the court may also direct his or her examination by one
or more physicians, whose opinion shall be competent evidence upon the question of his or her
age.

RCW 9A.04.050 [West 2019].

Note: The court uses a non-exclusive list of factors to consider removal of the presumption for ages 8-11. See,
State v. J.P.S., 135 Wn. App. 34, 38-39 (1998), citing, State v. Linares, 75 Wn. App. 404, 415 (1998).

Related Court Rule and Statute:

JrCR 7.6(e) — Timing and Notice of Capacity Hearin

When a determination of capacity is required pursuant to RCW 9A.04.050, a hearing to
determine the juvenile's capacity shall be held within 14 days from the juvenile's first court
appearance, separate from and prior to arraignment. Notice of the hearing to determine capacity
and its purpose shall be given in accordance with rule 11.2 [Notice of Proceeding].

JuCR 7.6(e) (bracketed text added for clarification) [West 2019].

Note: There is no remedy specified for failure to hold the capacity hearing within 14 days. Such failure does not
deprive the juvenile court of jurisdiction and can only justify dismissal where, absent a motion and proper grounds
to enlarge the 14 day period, actual prejudice results. See, State v. Gilman, 105 Wn. App. 366, 369-70 (2001),
citing, State v. B.P.M., 97 Wn. App. 294, 299-301 (1999).

13.40.140(11) — Waiver of Rights by Parent for Juveniles Under Age 12

Whenever this chapter refers to waiver or objection by a juvenile, the word juvenile shall be
construed to refer to a juvenile who is at least twelve years of age. If a juvenile is under twelve
years of age, the juvenile's parent, guardian, or custodian shall give any waiver or offer any
objection contemplated by this chapter.

RCW 13.40.140(11) [West 2019].

26.44.160(2) — Sexually Aggressive Youth Referral for Incapacit

If the prosecutor or a judge determines the child cannot be prosecuted for the alleged sex
offense because the child is incapable of committing a crime as provided in RCW 9A.04.050 and
the prosecutor believes that probable cause exists to believe that the child engaged in acts that
would constitute a sex offense, the prosecutor shall refer the child as a sexually aggressive youth
to the department. The prosecutor shall provide the department with an affidavit stating that the
prosecutor has determined that probable cause exists to believe that the juvenile has committed
acts that could be prosecuted as a sex offense but the case is not being prosecuted because the
juvenile is incapable of committing a crime as provided in RCW 9A.04.050.

RCW 26.44.160(2) [West 2019].

Note: See, also, RCW 26.44.020(26) and RCW 74.13.075 for the definition of “sexually aggressive youth”,
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EXAMPLE CAPACITY MEMO
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1
A\

IN THE {Insert County} COUNTY SUPERIOR COURT

JUVENILE DIVISION

STATE OF WASHINGTON,
No. {INSERT JUVENILE CAUSE NO.}
Plaintiff,
MEMORANDUM OF AUTHORITIES
V. RE: CAPACITY

SINSERT JUVENILE'S NAME!,
Age: {INSERT AGE}; DOB: {INSERT DOB}Y,

N N N N N N N N N N

Respondent.

CoMES Now the Plaintiff, STATE OF WASHINGTON, by and through its attorney

, Deputy Prosecuting Attorney, with the following

Memorandum of Authorities Re: Juvenile Capacity —

A. STATEMENT OF THE CASE

1. [Insert a statement of the facts and procedural posture]

B. AUTHORITY ON JUVENILE CAPACITY

Pursuant to RCW 9A.04.050, children between the ages of 8 and 12 years old are
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presumed to be incapable of committing a crime.!

That presumption can be overcome
with clear and convincing evidence that the child had sufficient capacity to understand

the act charged and to know that it was wrong.?

The burden of proof rests upon the State to prove capacity.> A finding of capacity
will be upheld provided there is evidence from which rational finder of fact could find
capacity by clear and convincing evidence.* The presumption of incapacity is only given
to those under the chronological age of 12, not those 12 years of age or older who may

otherwise possess a lesser mentality.’

When a determination of capacity is at issue, the court shall hold a hearing within

14 days from the juvenile’s first court appearance, separate from and prior to

7

arraignment.® Proper notice of the hearing is required and must be given.” Capacity

hearings are not “adjudicatory” hearings; rather, they are preliminary determinations in

I RCW 9A.04.050 provides: “Children under the age of eight years are incapable of committing crime.
Children of eight and under twelve years of age are presumed to be incapable of committing crime, but this
presumption may be removed by proof that they have sufficient capacity to understand the act or neglect,
and to know that it was wrong. Whenever in legal proceedings it becomes necessary to determine the age of
a child, he may be produced for inspection, to enable the court or jury to determine the age thereby; and the
court may also direct his examination by one or more physicians, whose opinion shall be competent
evidence upon the question of his age.” RCW 9A.04.050; See also, State v. Ramer, 151 Wn.2d 106, 114,
86 P.3d 132 (2004): “The statute codifies what is known as “the infancy defense.” The purpose of the
infancy defense is “to protect from the criminal justice system those individuals of tender years who are
less capable than adults of appreciating the wrongfulness of their behavior.” Id, quoting, State v. Q.D., 102
Wn.2d 19, 23, 685 P.2d 557 (1984).

2 Ramer, 151 Wn.2d at 114, citing, State v. J.P.S., 135 Wn.2d 34, 37, 954 P.2d 894 (1998), and, State v.
0.D., 102 Wn.2d at 26.

3 Statev. T.E.H., 91 Wn. App. 908, 913, 960 P.2d 441 (1998).

4 Idat914.

5 State v. Jamison, 23 Wn. App. 454, 460, 597 P.2d 424, affirmed, 93 Wn.2d 794, 613 P.2d 776 (1979).

¢ JuCR 7.6(e) [However, despite the time limit in which to hold the capacity hearing, failure to provide a
hearing within the time period set by JuCR 7.6(e) will not deprive the court of jurisdiction to hear and
determine the case as the rule provides no remedy for violation. State v. B.P.M., 97 Wn. App. 294, 298-99,
982 P.2d 1208 (1999)].

7 JuCR 7.6(¢).
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juvenile court, and, therefore, rules of evidence and other exclusionary rules, such as
would govern things like extrajudicial statements under CtR 3.5 and Miranda,? need not
apply.” Furthermore, determinations of capacity are procedural and do not affect this

Court’s constitutional jurisdiction to act pending the capacity hearing.!’

Capacity determinations are to be made in light of the specific act charged.!! The
nature of the behavior charged is an important factor in determining capacity.!> In order
to prove capacity, it is not necessary to establish that the child knew the offending action

13

was illegal or would be punished as a crime.”” All that is required is an appreciation of

the wrongful quality of the act at the time it was committed.'*

The more intuitively wrong the conduct is, the more likely the child will be aware

15 Admission of

that the conduct is inappropriate and will result in consequences.
wrongfulness is a factor to consider, however, an admission of wrongfulness after the act

alone will not be sufficient unless the child admits knowing it was wrong at the time they

committed the act.'® If such evidence is available, the court may consider prior conduct

8 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

° ER 1101; State v. Linares, 75 Wn. App. 404, 408-09, 880 P.2d 550 (1994).

10 State v. Kassner, 5 Wn. App. 2d 536, 540, 427 P.3d 659 (2018), citing, State v. Posey (II), 174 Wn.2d
131, 135,272 P.3d 840 (2012). Constitutional jurisdiction is not dependent on age or result. /d at 139.

1 0.D., 102 Wn.2d at 26; State v. K.R.L., 67 Wn.App. 721, 726, 840 P.2d 210 (1992).

12 JP.S., supra, at 38.

3 JP.S., 135 Wn.2d at 38.

Y4

15 State v. J.F., 87 Wn. App. 787, 790, 943 P.2d 303 (1997), quoting, Linares, 75 Wn. App. at 415 n. 12.
[For example, in some circumstances, sexual behavior may be appropriate thus not necessarily intuitive. In
turn, the Washington State Supreme Court has found in cases of sexual misconduct, the State essentially
holds a greater burden to prove the child knew the conduct was wrong. See, J.P.S., supra at 38.]

16 “[TThe relevant inquiry is whether the child appreciated ‘the quality of his or her acts at the time the act’
was committed.” Linares, 75 Wn. App. at 416 n. 15, quoting, State v. K.R.L., 67 Wn. App. 721, 725, 840
P.2d 210 (1992).
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by the child that was similar to the offense in question.!”

J.P.S.'8 sets forth several factors that may assist the court in determining whether
a child knew the offending action was wrong, though no one factor is required or

determinative:

(1) The nature of the crime;

(2) The child's age and maturity;

(3) Whether the child showed a desire for secrecy;

(4) Whether the child admonished the victim not to tell;
(5) Prior conduct similar to that charged;

(6) Any consequences that attached to the conduct; and

(7) Acknowledgment that the behavior was wrong and could lead
to detention. !

Testimony from those acquainted with the child as well as experts is also relevant.?°

In the present case there was sufficient evidence from which the court could find
Appellant understood and appreciated the gravity of his actions for the following reasons:

1. [Insert reasons why the juvenile had capacity applying factors in J.P.S.].

D. CONCLUSION
This Court should find the Respondent had capacity to commit the offenses charged.

RESPECTFULLY SUBMITTED | INSERT DATE].

STATE OF WASHINGTON

CINSERT DPATS NAME]
Deputy Prosecuting Attorney

17 J.P.S., supra at 39.
18 Supra.

19 Supra at 38-39.

20 Supra at 39.
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EXAMPLE FORMS
CPS REFERRAL ON SEXUALLY AGGRESSIVE YOUTH

[County Caption-Letterhead]

[date] Please reply to: Juvenile Criminal Division

Child Protective Services

, WA

Re:  Sexually Aggressive Youth Referral
[respondent’s name]
County Superior Court Juvenile Division
[Report No.]
Our File No. [file number]

Greetings—

Please find enclosed a copy of the above-referenced law enforcement report which involves a juvenile under
the age of 12.

After reviewing the report, [ have determined that there is probable cause to believe that a sex offense has
been committed but have determined that this juvenile will not be prosecuted because the juvenile is
incapable of committing a crime as provided by RCW 9A.04.050. This juvenile is thus being referred to you
as a sexually aggressive youth pursuant to RCW 26.44 for follow-up by CPS.

Please feel free to contact me if you have any questions.

Sincerely yours,

[PROSECUTOR NAME]
Prosecuting Attorney

[DPA NAME]
Deputy Prosecuting Attorney

Enclosure Declaration and Report No. [Report No.]
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